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FIRST   JUDICIAL   DISTBIOT. 

Class  1.  WILLIAM  MITCHELL.* 

2.  JAMES  J.  ROOSEVBLT.f 

3.  THOMAS.  W.  CLERKB. 

4.  JAMES  R.  WHITING.J 
"   HENRY  E.  DAVIEaj 

SECOND   JUDICIAL   DISTBIOT. 

1.  JOHN  W.  BROWN.f 

2.  SELAH  B.  STRONG. 

3.  WILLIAM  ROCKWELL.t§ 

4.  JAMES  EMOTT.J 

THIBD   JUDICIAL   DISTRICT. 

L  MALBONE  WATSON.f 

2.  WILLIAM  B.  WRIGHT.* 

3.  IRA  HARRIS. 

4.  GEORGE  GOULD.J 

FOUBTH   JUDICIAL   DISTBIOT. 

L  CORNELIUS  L.  ALLEN. 
4.  AMAZIAH  B.  JAMES.f 

3.  ENOCH  H.  ROSEKRANS.t 

4.  ALONZO  C.  PAIGE.J 
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FIFTH   JUDICIAL   DISTRICT. 

Class  1.  FREDERICK  W,  HUBBARD  * 
"    2.  DANIEL  PRATT. 
"    3.  WILLIAM  J.  BACON.f 
"    4.  WILLIAM  F.  ALLEN.J 

SIXTH   JUDICIAL   DISTBICT. 

«  1.  WILLIAM  H.  SHANKLAND. 

"  2.  HIRAM  GRAY. 

"  3.  CHARLES  MASON.t 

"  4.  RANSOM  BALCOM.t 

SEVENTH   JUDICIAL   DISTBICT. 

"  1.  THOMAS  A.  JOHNSON.* 

"  2.  THERON  R.  STRONG. 

"  3.  HENRY  WELLES-t 

"  4.  ERASMUS  DARWIN  SMITH.J 
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"  1.  LEVI  F.  BOWEN. 

"  2.  JAMES  MULLETT. 
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"  4.  RICHARD  P.  MARVIN.t 

*  Sitting  in  the  Cout  X)f  Appeals.  t  Elected  in  November,  1865. 

t  Presiding  Justice.  ^  Died  July  26,  1856. 

Memorandum. 
The  Hon.  Bobbbt  H.  Morris,  one  of  the  Justices  of  the  court  for  the  first 
district,  died  on  the  24th  of  October,  1855. 
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CASES 


IN 


Cato  and  (Bqnxt^ 


IN  THE 


SUPREME    COURT 

OF  THE 

STATE  OF  NEW  YORK. 


CoRwiTHE  and  others  vs.  Griffino  and  others. 

A  Judgment,  either  of  an  equitable  or  legal  tribunal,  obtained  by  ftaud,  may 
bo  in  effect  vacated,  by  a  court  of  equity. 

But  the  parties  irgured  by  such  judgment  must  apply  for  relief  within  a  reason* 
able  time.  If  they  are  grossly  negligent  in  asserting  their  rights,  and  suffer 
several  years  to  elapse,  before  i4)plylng  to  the  court,  they  will  be  considered 
aa  coming  too  late. 

A  suit  in  partition  is  a  proceeding  in  rem ;  and  the  jurisdiction  of  the  court  is 
confined  to  the  subject  matter  set  forth  and  described  in  the  petition. 

If  the  defendants  sign  a  cognovit,  acknowledging  the  correctness  of  the  aJlega- 
tions  contained  in  the  petition,  and  consenting  that  partition  shall  be  made  of 
the  land  therein  described,  the  judgment  for  partition  is  founded  upon  the 
confession,  and  ia  limited  by  it.    The  court  has  no  authority  to  go  beyond  it. 

If  the  commissioners  do  not  partition  the  tract  described  in  the  petition,  but 
extend  their  action  to  land  consisting  partly  of  a  portion  of  such  tract  and 
partly  of  other  property,  they  exceed  their  jurisdiction,  and  the  court  exceeds 
its  jurisdiction,  in  confirming  the  report;  and  the  judgment  is  null  and  void. 

A  partition  is  a  unity,  and  cannot  be  so  severed  as  to  save  one  part  while  the 
other  is  lost.    The  whole  must  stand  or  fkll  together. 

Vol.  XXI.  2 


10  OASES  IN  THE  SUPREME  COURT. 


Corwitho  v.  Griffing. 


In  many  instanoes  where  a  court  exceeds  its  jurisdiction,  the  Judgment  is  simply 
Yoid  and  of  no  effect,  and  the  interposition  of  a  court  of  equity  is  not  necessary  to 
prevent  its  operation.  This,  however,  is  only  in  cases  where  the  defect  is  mani- 
fest upon  the  record.  Where  it  is  not  manifest,  and  it  is  necessary  to  resort  to 
exterior  evidence  to  show  it,  the  Judgment  is  a  cloud  upon  the  title  to  real 
estate,  which  can  be  dis||pated  only  by  a  court  of  equity ;  and  in  such  cases 
the  h^ured  party  has  a  right  to  invoke  the  interference  of  such  court,  for  his 
protection. 

THIS  was  an  action  brought  to  set  aside  a  judgment  of  the 
late  court  of  common  pleas  of  the  county  of  Suffolk,  in  a 
partition  suit,  on  the  grounds  of  fraud  and  want  of  jurisdiction. 
The  present  action  was  tried  at  the  Suffolk  circuit  in  May,  1855, 
before  Justice  S.  B.  Strong  and  a  jury.  The  facts  will  be 
found  detailed  in  the  opinion  below. 

MUler  ^  Tuthill,  for  the  plaintiffs. 

&  D.  Dayton  and  Wm.  Wickham,jun.  for  the  defendants. 

S.  B.  Strong,  J.  The  plaintiffs  instituted  this  action  to  set 
aside  a  report  of  commissioners  in  partition  and  a  judgment 
confirming  it,  in  a  suit  in  the  late  court  of  common  pleas  of  the 
county  of  Suffolk,  in  which  the  late  Stephen  Griffing  was  plain- 
tiff, or  petitioner,  and  two  of  the  plaintiffs  in  this  action  and  the 
late  Nathan  Corwithe,  whose  share  in  the  land  in  controversy 
belongs  to  the  other  three  plaintiffs,  with  others  were  defend- 
ants, on  the  grounds  that  the  lands  allotted  to  the  Gorwithes, 
and  some  other  defendants,  were  not  included  in  the  territory 
described  and  intended  in  and  by  the  petition  for  partition,  and 
were  not  held  in  common,  or  at  all,  by  the  parties  to  that  suit, 
but  were  held  and  owned  by  an  adverse  claimant;  and  that 
the  illegal  allotment  made  by  the  commissioners  was  procured 
by  Stephen  GrifSng,  who  was  present  and  pointed  out  the 
boundaries  as  assumed  by  the  commissioners,  although  it  was 
known  to  him  that  such  boundaries  included,  on  the  east,  land 
which  was  not  designated  in  the  proceedings  in  the  partition 
suit ;  or,  at  any  rate,  that  such  last  mentioned  land  was  held 
by  an  adverse  claimant ;  and  that  he  procured  an  assignment 
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to  himself  of  the  western  portion  allotted  by  the  commissioners, 
and  thereby  obtained  an  extension  of  his  adjoining  lot  on  the 
west. 

The  defendant  Edgar  Griffing  alone  answered.  He  alleged 
in  his  answer,  that  the  land  included  in  the  partition  suit  was 
truly  located  by  the  commissioners,  and  he  insisted  that  the 
plaintiffs  were  barred  from  obtaining  any  relief,  by  the  statute 
of  limitations.  The  answer  also  contained  a  general  denial 
(in  effect)  of  any  mistake  or  fraud,  and  alleged  that  since  the 
decision  made  in  the  partition  suit,  the  parties  thereto,  and 
those  claiming  under  them,  had  held  the  lands  in  severalty  and 
occupied  them  pursuant  to  the  allotment.  The  action  was  tried 
before  me,  without  a  jury,  at  the  Suffolk  circuit,  in  May,  1855, 
when  the  following  facts  were  proved,  and  are  accordingly 
found  by  me. 

In  the  year  1838  the  late  Stephen  Griffing  presented  a  peti- 
tion to  the  court  of  common  pleas  of  Suffolk  county,  praying 
for  a  partition  between  himself  and  the  present  defendants, 
Edgar  Griffing,  Stephen  F.  Griffing  and  Harvey  Halsey,  the 
late  Shephard  Halsey,  the  present  plaintiff,  Gordon  Corwithe 
and  William  Corwithe  and  the  late  Nathan  Corwithe,  of  "  that 
certain  lot,  tract  or  piece  of  land  situate  in  the  town  of  South' 
ampton,  in  the  county  of  Suffolk,  being  lot  number  thirty-one 
in  the  last  division  of  Quogue  Purchase,  extending  from  the 
south  country  road  to  the  middle  of  the  plains,  (so  called,)  the 
said  tract  being  bounded  southerly  by  the  south  country  road, 
westerly  by  the  land  of  the  said  Stephen  Griffing,  northerly  by 
the  middle  of  the  plains,  and  easterly  by  the  land  then  or  late  of 
Stephen  Wright."  The  parties  to  the  suit  then  held  the  said  land 
described  in  the  petition  as  tenants  in  common.  The  actual 
easterly  boundary  of  the  lot  as  then  held  and  owned  by  the 
said  parties,  was  at  and. upon  a  ditch  made  by  one  Stephen 
Wright,  who  at  the  time  owned  and  possessed  the  adjoining 
land  on  the  east,  commencing  on  the  south  country  road  and 
extending  some  distance  to  the  north  and  a  line  extending  from 
said  ditch,  and  upon  the  same  course,  to  the  northeast  comer 
of  such  lot.     A  judgment  was  subsequently  entered  in  that 
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suit,  for  a  partition  of  the  land  between  the  parties,  according 
to  their  rights  as  set  forth  in  the  petition,  and  commissioners 
were  appointed  to  make  it.  The  commissioners  went  upon  the 
land  for  the  purpose  of  performing  that  duty.  The  said  Ste- 
phen Gri&ng  met  with  them,  and  pointed  out  the  boundaries  of 
the  lot  as  assumed  by  the  commissioners.  He  knew  at  the 
time  that  the  adjoining  proprietor  on  the  east,  who  was  then 
and  still  is,  John  S.  Jessup,  occupied  and  claimed  the  land  up 
to  the  said  ditcL  But  it  does  not  appear  that  he  apprised  the 
commissioners  of  such  adverse  occupation  or  claim ;  nor  does  it 
appear  that  he  admitted  the  justice  of  such  claim,  but  it  is 
reasonable  to  infer,  and  I  so  find,  that  he  deemed  it  invalid. 
Neither  of  the  defendants  Halsey  nor  Corwithe  were  present  at 
any  time  with  the  commissioners  when  they  were  transacting 
the  business  so  confided  to  them ;  nor  did  they  at  any  time  take 
any  part  in  the  suit,  except  in  signing  a  confession  of  the  alle- 
gations contained  in  the  petition,  and  a  consent  that  the  desired 
partition  should  be  made.  The  tracts  allotted  by  the  said  commis- 
sioners to  Nathan  Corwithe  and  William  Corwithe  were  entirely 
east  of  the  said  eastern  boundary  line  mentioned  in  the  petition 
for  partition,  and  were  not  owned  by  the  parties  to  that  pro- 
ceeding, or  by  either  of  them.  The  tract  allotted  to  Gordon  Cor- 
withe was  probably  wholly  or  in  part  east  of  such  boundary 
line,  but  that  did  not  clearly  appear,  and  accordingly  is  not 
to  be  assumed* in  deciding  this  case.  The  south  westerly  tract 
set  off  by  the  commissioners  was  allotted  to  the  said  Stephen 
Griffing,  who  was  at  the  time  the  proprietor  of  the  land  adjoining 
the  said  lot  number  thirty-one,  on  the  west.  The  partition  thus 
made  by  the  commissioners  was  reported  by  them  to  the  court, 
and  a  judgment  confirming  it  was  thereupon  entered.  The  date 
of  the  judgment  was  not  proved  on  the  trial.  It  was  probably 
entered  either  in  the  year  1838  or  1839.  It  was  at  any  rate 
more  than  ten  years  previous  to  the  commencement  of  this  ac- 
tion. Stephen  Griffing  has  since  died,  and  his  estate  in  the 
premises  is  now  held  by  Edgar  Griffing,  who  also  holds  the 
share  or  lot  of  Stephen  F.  Griffing.  The  said  Shepherd  Halsey 
and  Nathan  Corwithe  are  also  dead.     The  estate  of  Shepherd 
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Halsey  in  the  premises  is  now  held  by  his  sons  the  defendants 
Isaac  C.  Halsey,  William  S.  Halsey  and  Edwin  C.  Halsoy,  and 
the  estate  of  Nathan  Corwithe  is  held  by  his  brothers  and  sis^ 
ters  the  present  plaintiffs,  David  Corwithe,  Sarah  Corwithe  and 
Emeline  Corwithe.  It  does  not  appear  that  there  has  been 
since  the  partition,  any  actual  sale  of  any  part  of  the  lot  sought 
to  be  divided,  except  by  the  defendant  Stephen  F.  Griffing  to 
the  defendant  Edgar  Griffing.  The  lot  set  off  by  the  commis- 
sioners to  Stephen  F.  Griffing  was  the  next  east  of  that  assign- 
ed to  Stephen  Griffing,  and  the  lot  next  east  of  that  was 
assigned  to  Edgar  Griffing.  The  Griffings  have,  since  the  par- 
tition was  made,  held  and  occupied  the  portions  assigned  to 
them,  in  severalty.  It  did  not  appear  at  the  trial,  whether  the 
Halseys  or  the  Corwithes  ever  occupied  the  lots  assigned  to 
them,  or  that  until  the  two  years  next  preceding  the  commence- 
ment of  this  suit  they  knew  where  they  were. 

The  question  of  law  upon  this  statement  of  facts  is,  whether 
the  allotment  made  by  the  commissioners,  and  the  judgment 
upon  it,  should  be  annulled.  The  time  has  long  since  elapsed 
when  the  judgment  could  have  been  set  aside  for  irregularity,  or 
reversed  upon  the  merits,  by  any  proceeding  in  the  original 
suit.  If  the  plaintiffs  are  entitled  to  any  redress,  it  must  be 
through  the  intervention  of  this  court  as  an  equitable  tribunal. 
Such  intervention  is  invoked  on  two  grounds ;  first,  that  the 
judgment  of  the  Suffolk  common  pleas  was  obtained  by  fraud ; 
and  second,  that  such  court,  in  rendering  the  judgment,  exceed- 
ed its  jurisdiction. 

There  is  no  doubt  but  that  a  judgment,  either  of  an  equitable 
or  legal  tribunal,  obtained  by  fraud,  may  be,  in  effect,  vacated 
by  a  court  of  equity.  {Munn  v.  Worrall^  16  Barh.  221,  and 
the  authorities  there  cited,)  But  the  difficulty  on  this  point  in 
the  case  is,  that  fraud  is  not  sufficiently  alleged  in  the  com- 
plaint ;  nor,  if  it  had  been,  would  it  have  been  made  out  by 
the  evidence.  It  was  not  alleged  nor  proved  that  Stephen 
(Jriffing  knew  that  the  lot  did  not  extend  as  far  east  as  the 
allotment  went.  Upon  the  principle  which  he  assumed,  the 
eastern  boundary  adjusted  by  the  commissioners  would  have 
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been  the  true  one.  He  was  wrong  as  to  that,  but  his  belief  in 
it  would  exempt  h\jn  from  the  charge  of  fraud.  Besides,  had 
the  relief  demanded  been  based  solely  upon  a  distinct  charge  of 
fraud,  and  that  had  been  sustained  by  the  proof,  I  should  have 
been  inclined  to  deny  it,  on  the  ground  that  the  parties  wronged 
by  the  partition  had  been  grossly  negligent  in  the  protection  of 
their  rights.  They  knew  of  the  proceeding  of  the  suit.  They 
suffered  the  partition  to  be  made,  without  paying  any  attention 
to  its  situation.  It  does  not  appear  that  they  held  any  com- 
munication with  the  commissioners,  or  that  they  ever  knew  who 
they  were.  They  permitted  the  report  to  be  confirmed  without 
opposition  or  inquiry.  And  it  would  seem— indeed  the  plain- 
tiff so  alleges — that  they  did  not  ascertain  or  inquire  what 
lands  had  been  allotted  to  them,  within  a  period  of  at  least  ten 
years.  Under  such  circumstances  I  should  feel  much  inclined 
to  say  that  they  came  too  late,  at  least  to  maintain  a  claim  found- 
ed entirely  upon  a  charge  of  fraud,  against  a  neighbor  and  rela- 
tion of  theirs  who  is  now  no  more,  and  is  of  course  incapable  of 
defending  himself  The  statute  of  limitations  should  be  in  such 
cases,  as  it  is,  a  statute  of  repose. 

But  if  the  plaintiffs  are  correct  in  the  point  that  the  court 
of  common  pleas  exceeded  its  jurisdiction,  the  judgment  was  a 
nullity;  and  as  the  lands  allotted  to  the  defendants  or  those 
under  whom  they  claim  have  not  been  held  in  severalty  for  a 
period  of  twenty  years,  it  is  not  too  late  to  assert  and  maintain 
their  injured  rights.  The  suit  in  partition  was,  as  the  plaintiffs' 
counsel  justly  remarked,  on  the  trial,  in  rem.  In  such  cases  the 
jurisdiction  of  the  court  (particularly  as  it  is  in  a  special  statu- 
tory proceeding)  was  confined  to  the  subject  matter,  set  forth 
and  described  in  the  petition.  There  is  no  principle  of  law  or 
justice  which  could  or  should  extend  it  any  further.  The  peti- 
tion announces  to  the  parties  defendants  that  a  partition  is  de- 
manded, of  the  land  which  it  describes.  The  defendants  act 
upon  that  supposition.  If  the  lands  and  the  estates  of  the 
owners  are  correctly  described,  no  resistance  is  usually  made  to 
the  application.  In  this  case  the  defendants  signed  a  cognovit, 
acknowledging  the  correctness  of  the  allegations  contained  in 
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the  petition,  and  consenting  that  partition  should  be  made  of 
the  land  therein  described.  The  judgment  that  partition 
ahould  be  made  was  founded  upon  the  confession,  and  was  of 
course  limited  by  it.  The  court  had  no  authority  to  go  beyond 
it  The  commissioners  did  not  partition  the  tract  described  in 
the  petition,  but  extended  their  action  to  land  consisting  partly 
of  the  eastern  portion  of  such  tract  and  partly  of  other  property. 
Clearly  the  court  had  no  jurisdiction,  nor  could  it  confer  any 
upon  the  commissioners,  over  the  lands  allotted  to  William  and 
Kathan  Gorwithe,  and  so  far  the  action  of  each  was  null  and 
void.  The  same  objection  is,  in  my  opinion,  applicable  to  the 
entire  allotment.  The  partition  was  a  unity,  and  could  not  be 
60  severed  as  to  save  one  part  whilst  the  other  was  lost.  The 
whole  must  stand  or  fall  together.  A  division  cannot  be  made 
pursuant  to  the  statute,  except  of  the  entire  tract.  The  quan- 
tity and  quality  of  the  whole  and  relatively  of  each  part  must  be 
considered;  and  that  can  be  done  only  when  the  estimate  is  applied 
to  the  idenUcal  tract  and  its  various  parts.  I  do  not  mean  to  say 
that  every  trivial  variation  will  avoid  the  proceeding.  The  prin- 
ciple is  not  so  stringent.  The  maxim  de  minimis  non  eurcU  lex 
would  be  applicable  to  them  as  well  as  to  other  matters.  But 
in  this  instance  the  variance  goes  to  the  entire  portions  allotted 
to  at  least  two  of  the  parties.  It  is  too  essential,  and  it  would, 
if  it  should  prevail,  operate  too  unequally,  to  allow  it  to  stand. 

In  many  instances  where  a  court  exceeds  its  jurisdiction  the 
judgment  is  simply  void  and  of  no  effect,  and  the  interposition 
of  a  court  of  equity  is  not  necessary  to  prevent  its  operation. 
That,  however,  applies  only  to  cases. where  the  defect  is  mani- 
fest  uponthe  record.  Where  it  is  not,  and  it  is  necessary  to 
resort  to  exterior  evidence  to  show  it,  as  in  this  case,  the  judg- 
ment is  a  cloud  upon  the  title  to  real  estate,  which  can  be  dissi- 
pated only  by  a  court  of  equity ;  and  in  such  cases  the  injured 
party  has  a  right  to  invoke  the  interference  of  such  court  for  his 
protection. 

The  plaintiffs  in  this  case  ask,  in  addition,  that  this  court  will 
now  order  a  partition  between  the  parties.  That  cannot  be  done 
in  this  Slit,  nor  do  I  think  that  it  should  be  attempted  until  the 
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dispute  in  respect  to  the  boundaries  shall  be  definitively  settled 
between  the  present  parties  and  the  owners  of  the  adjoining 
lands.  Such  boundaries  cannot  be  settled  (except  so  far  as  it 
relates  to  the  owners  of  this  tract  among  themselves)  without 
calling  in  other  parties. 

It  must  be  decreed  that  the  allotment  made  by  the  commis- 
sioners in  partition,  and  the  judgment  of  the  court  of  common 
pleas  of  Suffolk  county  confirming  it,  are  null  and  void  and  of 
no  effect. 

No  costs  are  awarded  in  this  suit,  and  it  must  be  declared 
that  the  decree  shall  not  so  operate  as  to  affect  the  payment  of 
the  costs  in  the  court  of  common  pleas. 

Subsequently  the  parties  appearing  before  Judge  Strong,  he 
made  the  following  decision  in  reference  to  the  costs  of  this  cause. 

S.  B.  Strong,  J.  I  was  not  present  when  the  appeal  in  this 
action  was  argued  at  the  general  term,  and  had  no  voice  in  its 
decision,  nor  was  I  aware  of  its  requisitions  until  after  I  had 
delivered  my  opinion.  I  have  now  been  favored  by  the  presid- 
ing justice  with  a  copy  of  the  opinion  of  the  court,  on  the  appeal. 
And  I  perceive  by  it  that  it  was  adjudged  that  the  costs  of  such 
appeal  were  to  abide  the  event  of  the  suit.  As  the  suit  has 
been  eventually  decided  against  the  then  respondent  Edgar 
Oriffing,  he  must,  pursuant  to  the  decision  at  the  general  term, 
which  is  of  course  obligatory  upon  me,  pay  the  costs  of  the  ap- 
peal. As  the  opinion  at  the  general  term  in  effect  decided  what 
I  considered  on  the  first  trial  to  be,  and  what  I  think  now  were, 
the  principal  questions  in  the  controversy,  the  parties  should 
have  acquiesced  in  it,  and  none  of  them  should  have  rendered 
necessary  another  expensive  trial.  The  second  trial  was  caused 
by  the  persistence  of  the  defendant  Edgar  Griffing,  and  he  must 
also  pay  the  costs  of  that  trial.  In  other  particulars  each  of  the 
parties  must  bear  their  own  costs. 

As  no  decree  has  yet  been  entered,  these  directions  are  to 
have  the  same  effect  as  if  they  had  been  incorporated  (in  lieu 
of  what  I  directed  as  to  the  costs)  in  my  original  opinion. 

[Suffolk  Svbcial  Trrm,  May  28, 1866.    S.  B,  Strong,  Justice.] 
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Where  a  pltintiff's  attoruey  bids  off  property  at  a  sherifT's  sale  on  ezecutioDi  in       |  sih  tti, 

his  own  name,  and  takes  a  certificate  from  tlie  sheriff,  in  liis  own  name,  the       t  |j^  ^ 

presumption  is  that  the  purchase  was  on  his  own  account ;  and  an  action  will       '"" 

lie  against  him,  by  the  sheriff,  to  recover  the  amount  of  his  bid. 
In  sndi  an  action  the  defendant  cannot  by  way  of  defense  prove  by  parol  that 

he  purchased  merely  as  the  agent  of  the  plaintiff  in  the  execution,  and  not  on 

his  own  account. 
The  admissions  of  the  plaintiff  in  the  execution,  made  after  the  sale  and  before 

the  commencement  of  the  action  by  the  sheriff,  are  not  admissible,  being 

merely  hearsay  evidence. 
Nor  are  a  judgment  and  execution  in  a  suit  between  other  parties,  admissible, 

for  the  purpa<^;  of  establishing  the  fact  that  the  defendant  purchased  as  agent 

of  the  plaintiff  in  the  execution. 
The  lien  of  an  attorney,  for  costs,  is  destroyed  by  an  assignment  of  the  claim  to 

another  person,  and  the  recovery  of  a  judgment  for  the  amount,  by  the  as- 

sij^nee ;  and  the  lien  will  not  be  revived  by  a  subsequent  purohase  of  the 

Judgment,  by  the  attorney. 
It  is  a  general  rule  that  parol  evidence  can  never  be  admitted  for  the  purpose 

of  exonerating  an  agent,  who  has  entered  into  a  written  contract  in  which 

he  appears  as  a  principal. 

MOTION  by  the  plaintiff  for  a  new  trial,  on  a  bill  of  excep- 
tions. The  action  was  brought  by  the  plaintiff  to  recover 
a  demand  claimed  to  be  due  on  contract.  The  complaint  alleg- 
ed that  the  plaintiff,  from  December  17th,  1851,  to  September 
11th,  1852,  was  sheriff  of  the  county  of  Livingston.  That  on 
said  17th  day  of  December,  as  such  sheriff,  he  received  an  exe- 
cution in  due  form,  on  a  judgment  in  this  court,  in  an  action 
brought  by  William  P.  Humphrey  against  Albert  L.  Jackson^ 
and  docketed  in  said  county  on  the  17th  day  of  November, 
1851,  for  $189.88.  That  Jackson  having  no  personal  property, 
the  plaintiff,  by  one  William  Doty,  his  deputy,  levied  on  a  life 
estate  of  said  Jackson  in  23-i^  acres  of  land,  situate  in  Avon 
in  said  county,  and  caused  the  same  to  be  duly  advertised  for 
sale ;  and  that  the  same  was  sold  in  due  form  by  said  plaintiff, 
at  the  court  house  in  Geneseo  in  said  county,  on  the  13th  day 
of  February,  1852;  that  on  suth  sale  the  interest  of  said  Jack- 
son was  struck  off  to  the  defendant  in  due  form,  for  $154.27, 
and  a  certificate  of  such  sale  was  delivered  to  him,  and  a 
Vol.  XXI.  3 
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duplicate  thereof  was  filed  in  the  office  of  the  clerk  of  said 
county;  thai  the  defendant  thereby  became  indebted  to  the 
plaintiff  in  the  amount  of  his  bid,  being  $154.27,  firhich  the 
defendant  had  not  paid,  or  any  part  thereof.  To  which  the  de- 
fendant answered,  that  at  the  time  of  such  sale  Humphrey  was 
indebted  to  the  defendant  in  $100  or  under,  for  services,  costs, 
charges,  fees  and  disbursements,  rendered  and  paid  by  said  de- 
fendant as  the  attorney  and  counselor  of  Humphrey  in  said 
action  against  Jackson ;  that  said  indebtedness  had  not,  or  any 
part  thereof,  been  discharged  by  said  Humphrey ;  and  that  on 
account  of  such  indebtedness  the  defendant  had  a  lien  on  the 
proceeds  arising  from  such  judgment  and  execution ;  that  the 
defendant,  at  the  special  instance  and  request  of  Humphrey, 
attended  said  sale  and  became  the  purchaser  of  Jackson's  sup- 
posed interest,  as  the  trustee,  attorney  and  counselor  of  said 
Humphrey ;  and  at  his  request  and  by  his  authority  used  the 
sum  due  on  said  execution  for  damages,  costs,  disbursements^ 
sheriff's^  printer's  and  other  fees,  as  the  purchase  money  of 
said  Jackson's  supposed  interest ;  that  after  said  interest  had 
been  struck  off  to  the  defendant,  in  order  to  preserve  his  lien 
and  keep  himself  secure  in  the  premises,  and  to  create  and  carry 
out  said  trust,  and  for  no  other  purpose,  and  with  the  knowledge 
and  consent  of  said  Humphrey,  the  defendant  directed  the  plain- 
tiff's deputy,  the  said  Doty,  to  make  his  certificate  of  sale  to  the 
defendant ;  that  such  purchase  was  made  for,  and  at  the  risk  of 
said  Humphrey,  subject  to  the  defendant's  said  lien.  On  the 
2d  day  of  May,  1853,  the  defendant  obtained  an  order  of  this 
court  staying  proceedings  on  the  part  of  the  plaintiff  in  this 
cause,  till  the  determination  of  a  suit  then  depending  in  Living- 
ston county  court,  brought  by  one  Thomas  C.  Chase  against 
said  Humphrey.  On  the  4th  day  of  January,  1853,  the  de- 
fendant served  on  the  plaintiff's  attorney  a  supplemental  answer,, 
without  any  motion  having  been  made  by  the  defendant's  attor- 
ney, or  order  obtained,  allowing  the  same  to  be  done ;  but  the 
attorneys  for  the  plaintiff  stipulated  that  the  facts  contained  in 
said  supplemental  answer  might  be  given  in  evidence  on  the 
trial,  with  the  same  force  and  effect  as  though  they  had  been 
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properly  pleaded ;  provided  the  court  should  hold  and  decide 
that  such  fiicts  were  material  and  competent  testimony  for  the 
defendant  in  this  action.  Said  supplemental  answer  alleged 
that  this  action  was  brought  for  the  benefit  of  Humphrey,  and  at 
his  request;  thathe  was  the  substantial  plaintiff;  that  the  plain- 
tiff herein  had  no  other  than  an  ofScial  interest  herein ;  that  at 
or  just  before  the  commencement  of  this  suit  Humphrey  was 
indebted  to  said  defendant  in  the  sum  of  $90.84 ;  that  $80.94 
thereof  was  for  serrices  rendered  and  moneys  paid  for  said 
Humphrey  by  the  defendant,  as  the  attorney,  counselor  and 
agent  of  Humphrey,  in  said  action  brought  by  him  against 
Jackson ;  that  after  the  commencement  of  this  action,  and  after 
issue  joined  herein,  the  defendant  having  assigned  his  debt 
against  Humphrey,  to  said  Chase,  in  due  form,  Chase  brought 
an  action  in  the  county  court,  against  Humphrey,  to  recover  the 
said  debt;  that  Humphrey  appeared  in  such  action,  and  put  in 
his  answer  to  Chase's  complaint,  am6ng  other  things  alleging 
that  this  defendant  had  been  fully  paid  for  his  services  in  said 
action  brought  by  Humphrey  against  Jackson,  and  denying 
that  at  the  time  of  the  assignment  of  said  debt,  he  the  said 
Humphrey,  was  indebted  to  this  defendant  for  any  cause  what- 
Boever ;  that  at  the  September  term  in  the  year  1853,  of  the 
said  county  court,  the  said  action  of  Chase  against  Humphrey 
was  tried  in  due  form  of  law,  before  the  county  judge  of  said 
county,  without  a  jury ;  that  on  said  trial,  Humphrey  insisted 
that  this  defendant,  before  and  at  the  time  of  said  assignment  to 
Chase,  had  been  paid  and  satisfied  by  Humphrey  for  his  ser- 
vices and  disbursements  in  said  suit  against  Jackson,  and  that 
this  defendant  had  obtained  such  payment  and  satisfaction  by 
the  purchase  of  Jackson's  supposed  life  estate,  on  this  defend- 
a&t^B  own  account  and  at  his  risk,  and  not  in  any  respect  for  the 
benefit  of  Humphrey ;  that  Chase,  on  said  trial,  insisted  that 
this  defendant  did  not  make  such  purchase  as  alleged  by 
Humphrey,  but  solely  as  the  attorney  and  trustee  of  said  Hum- 
phrey, and  on  his  account,  except  so  far  as  this  defendant  had 
such  lien  on  the  proceeds  of  the  sale  as  before  alleged,  and  at 
Humphrey's  risk  and  (or  his  benefit ;  that  such  {wooeedings 
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were  thereupon  had,  that  the  county  court  determined  and  ad- 
judged in  favor  of  Chase  against  Humphrey,  upon  all  matters 
put  in  issue  as  well  by  the  said  pleadings  as  by  the  said  proofs 
and  allegations,  and  did  thereby  determine  and  adjudge  that 
the  said  Chase  recover  ;  and  Chase  in  and  by  the  judgment  of 
the  said  county  court,  did  recover  in  the  said  action  the  said 
sum  of  $90.84  for  his  damages,  together  with  |t48.01  for  his 
costs  and  disbursements ;  that  of  that  sum  $80.84  were  for  and 
on  account  of  this  defendant's  said  services  and  disbursements 
in  and  about  the  suit  brought  by  Humphrey  against  Jackson ; 
that  as  well  the  plaintiff  as  Humphrey  had  notice  of  said  judg- 
ment ;  that  the  same  remained  in  full  force,  not  vacated  or  re- 
versed; that  said  trial  was  virtually  between  this  defendant  and 
Humphrey,  and  that  this  action  is  virtually  between  this  de- 
fendant and  Humphrey,  and  that  the  substantial  issue  in  this 
action  was  whether  this  defendant  purchased  Jackson's  said 
interest  as  alleged  by  Humphrey,  or  as  alleged  by  this  defend- 
ant on  said  trial.  And  this  defendant,  in  and  by  such  supple- 
mental answer  claimed  that  such  determination,  adjudication 
and  judgment  of  the  county  court,  barred  and  estopped  the 
plaintiff  from  further  maintaining  this  action,  and  demanded 
judgment  for  his  costs  and  disbursements. 

This  cause  came  on  to  be  tried  before  his  honor  Justice  Welles 
and  a  jury,  at  a  circuit  court,  in  the  county  of  Livingston,  on  the 
4th  day  of  May,  1864.  Before  proceeding  to  offer  evidence  it 
was  mutually  admitted  by  the  parties,  that  this  defendant  acted 
as  the  attorney  for  Humphrey  in  said  Jackson  suit,  and  as  such 
issued  the  execution  on  which  the  sale  stated  in  the  complaint 
took  place.  The  plaintiff's  counsel  then  offered  in  evidence  the 
judgment  roll  in  said  Jackson  suit.  By  this  roll  it  appeared 
that  Humphrey,  by  this  defendant  as  his  attorney,  recovered 
a  judgment  against  Jackson,  on  the  27th  November,  1851,  for 
damages  $55,  costs  $84.38,  which  was  on  that  day  duly  dock- 
eted in  the  office  of  the  clerk  of  said  county  of  Livingston.  The 
plaintiff's  counsel  next  offered  the  execution  issued  on  said  judg- 
ment, with  the  indorsement  thereon.  The  execution  was  in  the 
usual  form,  and  by  an  indorsement  thereon,  made  by  said  Doty, 
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as  depnty  of  the  plaintiff,  it  appeared  to  have  been  returned  sat- 
isfied, on  the  14th  of  February,  1852,  and  filed  March  26,  there- 
after, in  said  clerk's  ofBce*  William  Doty  was  then  sworn  as  a 
witness,  and  deposed  as  follows :  "  The  plaintiff  was  sheriff  of 
the  county  of  Livingston,  at  the  time  in  question,  and  I  was, 
daring  the  same  period,  his  deputy."  The.  execution  being 
pla<;ed  in  the  hands  of  the  witness,  he  stated :  "  I  made  the 
sale  stated  on  said  execution,  on  the  13th  day  of  February, 
1852,  and  made  two  certificates  of  said  sale,  one  of  which  I 
filed  in  the  said  clerk's  office,  the  other  I  delivered  said  defend* 
ant,  Dann,  who  bid  off  the  premises  at  $154.27,  which  he  did 
not  pay.''  Being  cross-examined  by  the  defendant  the  witness 
testified:  "The  execution  called  for  $139.60  and  interest. 
The  same,  with  the  sheriff's  and  printer's  fees  required  $154.27, 
to  satisfy  it.  The  defendant,  Humphrey  and  Jackson  consulted 
together,  and  the  defendant  then  said,  go  on  and  sell ;  at  the 
sale,  Humphrey  and  Jackson  and  this  defendant  were  all  pres- 
ent, standing  by  and  hearing  ;  there  was  one  bid  by  some  one, 
of  $40,  and  another  by  this  defendant  of  $154.27 ;  no  more 
bids  made.  After  the  property  was  struck  off,  this  defendant 
said  to  me,  you  had  better  give  the  certificate  of  sale  to  me ; 
the  words  were,  you  had  better  give  the  certificate  of  sale  to 
Amos  Dann.  I  directed  this  suit  at  Avon,  on  Chappell's  in- 
stance ;  I  was  threatened  to  be  sued  by  said  Humphrey,  and 
on  that  account  I  sued  the  defendant  in  this  cause ;  I  do  not  re- 
member  that  defendant  stated  after  the  sale  that  Jackson  was 
going  to  get  a  loan  of  money  on  the  property,  and  when  he  did 
we  should  all  get  our  pay."  Being  further  examined,  in  chie^ 
he  testified :  ''  After  the  sale  I  spoke  to  the  defendant  about 
the  costs :  he  said  it  would  be  fixed  up  and  costs  would  be  paid 
soon ;  he  would  pay  the  printer's  fees  in  a  few  days ;  Jackson 
died  in  a  week  or  two  after  the  sale."  Again  cross-examined 
he  stated :  '^  Jackson  was  not  responsible — was  good  for  nothing." 
The  plaintiff  here  rested^  and  the  defendant  moved  for  a  non 
suit,  on  the  ground  that  it  did  not  appear  that  said  defendant 
bid  off  the  premises  on  his  own  account,  and  that  no  facts  suf- 
ficient to  entitle  the  plaintiff  to  recover  had  been   proved; 
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which  motion  the  court  refused  to  grant,  and  the  defendant 
thereupon  excepted. 

The  defendant  called  as  a  witness  John  Parsons,  who  deposed 
as  follows,  viz :  "  I  was  a  near  neighbor  to  Jackson ;  he  died 
the  last  day  of  March,  1852 ;  ^I  was  present  at  an  interview 
between  the  defendant  and  Humphrey,  at  defendant's  ofEce,  in 
Avon,  eight  or  ten  days  after  Jackson's  d^h."  Here  the 
plaintiff's  counsel  interposed  and  objected  to  the  witness  con- 
tinuing, and  the  court  allowed  the  objection.  Whereupon  the 
defendant  proposed  to  prove  by  said  Parsons,  that  at  the  in- 
terview in  question,  between  Humphrey  and  Dann,  said  Hum- 
phrey stated  that  this  defendant  had  purchased  the  property 
of  Jackson,  as  his,  Humphrey's  attorney ;  that  Jackson  had 
since  died ;  and  that  by  his  death  he,  the  said  Humphrey,  had 
lost  his  debt ;  that  Jackson,  at  his  death,  was  about  making  a 
loan,  with  the  aid  of  his  wife,  on  her  property,  and  if  he  had 
completed  it  he,  the  said  Humphrey,  this  defendant  (his  attor- 
ney,) and  the  sheriff,  would  have  all  got  each  his  pay ;  that 
Humphrey  stated  that  he  had  lost  his  debt,  but  did  not  care 
about  that,  as  he  had  vindicated  his  character  ;  which  evidence 
was  objected  to  by  the  plaintiff's  counsel  as  hearsay,  and  ex- 
cluded by  the  court,  to  which  the  defendant  again  excepted. 
The  defendant  then  offered  in  evidence  the  judgment  roll  and 
an  execution  returned  unsatisfied,  against  Humphrey,  in  said 
suit  of  Chase  against  Humphrey,  and  generally  to  prove  the 
facts  stated  in  said  supplementary  answer,  which  was  objected 
to  by  the  plaintiff's  coun^l  as  impertinent,  and  excluded  by 
said  judge,  to  which  the  defendant  also  excepted.  The  de- 
fendant then  offered  to  show  the  insolvency  of  Huiliphrey ; 
that  said  execution  had  been  recently  returned  wholly  unsat- 
isfied against  him,  and  was  on  file  in  the  clerk's  office  of  said 
county,  in  said  action  brought  by  Ohase,  which  evidence 
was  also  objected  to  as  impertinent,  and  excluded  by  the  court 
on  that  ground,  and  the  defendant  excepted.  William  Doty 
was  further  asked  by  the  defendant,  if  A.  A.  Hendee,  Esq., 
read  him  a  letter  from  the  defendant,  on  the  subject  of  the  said 
sale,  and  answered,  that   Hendee   did  read  him  such   letter. 
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but  that  he  did  not  remember  what  it  contained.  The  defend- 
ant then  proposed  to  prove  the  letter  to  be  lost,  but  the  proof 
of  loss  was  waived  by  the  plaintiff.  A.  A.  Hendee  testified 
as  follows :  "  In  the  summer,  or  later,  of  1852, 1  had  an  inter- 
view with  Wm.  Doty,  at  Geneseo,  after  this  suit  had  been  com- 
menced. I  had  received  a  letter  from  the  defendant,  enclosing 
some  papers  in  relation  to  a  settlement  of  the  suit,  and  stat- 
ing, that  at  the  sale  of  Jackson's  property,  it  was  declared  by 
said  defendant  to  Doty  and  Humphrey,  that  Jackson,  with  the 
assistance  of  said  defendant,  was  going  to  make  a  loan  on 
the  property,  shortly,  and  that  when  he  raised  the  money  then 
Humphrey  would  get  his  pay,  the  sheriff  his,  and  the  defend- 
ant his.  Said  letter  contained  a  request  that  I  should  read  this 
statement  to  Doty  ;  at  said  interview  I  did  read  it  to  him,  and 
Doty  answered  that  the  statements  in  the  letter  were  correct.'' 
The  defendant  then  offered  to  give  in  evidence  an  ante-nuptial 
contract,  between  said  Jackson  and  his  then  intended  wife,  to- 
gether with  a  trustee,  made  and  executed  before  marriage,  by 
which  Jackson  had  covenanted  that  he  would,  after  marriage, 
convey  all  his  interest  in  the  lands  to  said  trustee,  to  be  held 
by  him  in  trust  for  said  wife  and  any  children  she  might  have 
by  said  Jackson,  and  the  rents,  income  and  profits  thereof  for 
her  said  children's  support,  to  be  paid  to  her ;  and  to  show  that 
at  the  time  of  such  sale  said  agreement  was  in  the  hands  of  the' 
defendant,  and  that  the  defendant  and  Humphrey  both  knew 
that  any  purchase  that  might  be  made  of  Jackson's  said  inter- 
est was  subject  to  be  at  any  time  defeated  by  the  enforcement, 
by  said  wife,  of  the  contract.  This  evidence  was  objected  to  as 
immaterial,  and  excluded  by  the  court,  and  the  defendant  ex- 
cepted. Whereupon  the  defendant  insisted  that  the  sum  of 
$84.38,  parcel  of  said  judgment,  and  being  the  costs  against 
said  Jackson,  could  not  be  recovered  of  this  defendant ;  he  at 
the  same  time  offering  to  show  that  they  belonged  to  him,  the 
defendant ;  which  was  objected  to  by  the  plaintiff's  counsel,  and 
excluded  by  the  court.  Whereupon  the  defendant  renewed  his 
motion  for  a  nonsuit,  on  the  same  grounds  as  before,  which  the 
court  denied.     To  the  decision  of  the  court,  on  said  motion  for 
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a  nonsuit,  the  defendant  also  excepted.  Under  the  charge  of 
the  court,  the  jury,  without  leaving  the  box,  found  for  the  plain- 
tiff $167.42.  The  court  directed  the  clerk  to  enter  an  order 
that  no  judgment  be  entered  on  said  verdict,  and  that  the  case 
go  directly  to  the  general  term  for  argument  and  further  con- 
sideration, on  a  case  or  bill  of  exceptions. 

/.  W,  Kerskner,  for  the  plaintiff. 

A,  Dann,  defendant,  in  person. 

By  the  Court,  Johnson,  J.  The  defendant  bid  at  the  sale, 
in  his  o^n  name,  and  took  the  certificate  from  the  plaiiltiff  as 
sheriff,  in  his  own  name.  The  presumption  therefore  is,  that 
the  purchase  was  on  his  own  account ;  and  the  action  was  prop- 
erly brought  against  him  to  recover  the  amount  of  the  bid. 
{Beardsley  v.  Root,  11  John.  464.)  The  refusal  of  the  judge 
to  nonsuit  was  proper.  The  cause  of  action  being  thus  made 
out,  could  the  defendant,  by  way  of  defense,  prove  by  parol  that 
he  purchased  as  the  agent,  merely,  of  the  plaintiff  in  the  execu- 
tion, nnd  not  on  his  own  account  ?  The  proof  offered  and  ex- 
cluded, was  the  admissions  of  the  plaintiff  in  the  execution, 
made  after  the  sale  and  before  the  commencement  of  the  action. 
It  is  a  general  rule  that  parol  evidence  can  never  be  admitted 
for  the  purpose  of  exonerating  an  agent  who  has  entered  into 
a  written  contract  in  which  he  appears  as  principal.  But  if 
parol  evidence  was  admissible,  that  offered  was  mere  hearsay. 
The  plaintiff,  in  the  execution,  was  not  a  party  to  the  action, 
and  was  a  competent  witness  for  the  defendant,  on  the  trial. 
{Benjamin  v.  Smith,  4  We7id.  332.)  It  appears  from  the  evi- 
dence, that  the  plaintiff  in  the  execution  had  demanded  the 
money  of  the  sheriff,  and  threatened  to  sue  him  unless  it  was 
paid,  and  that  the  sheriff  brought  this  action  to  protect  himself. 
It  will  be  seen,  therefore,  that  the  plaintiff  in  the  execution  was 
in  no  sense  a  party  to  this  action.  His  claim  was  exclusively 
against  the  sheriff.  The  exception  to  the  ruling  in  this  respect 
was  not  well  taken. 
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The  learned  jastice  was  also  right,  I  think,  in  shutting  out 
the  judgment  and  execution  in  the  suit  of  Chase  v.  Humphrey^ 
and  the  other  matters  set  up  in  the  supplemental  answer.  The 
evidence  was  not  competent  for  the  purpose  of  establishing  the 
fact  that  the.  defendant  purchased  as  agent  of  the  plaintiff  in 
the  execution,  because  the  action  there  was  between  persons 
neither  of  whom  are  in  any  respect  parties  to  this  action.  Nor 
was  it  competent  for  the  purpose  of  establishing  the  lien  of  the 
defendant  as  attorney,  because  if  he  had  one,  in  the  first  in- 
stance, he  lost  it  irrecoverably  when  he  assigped  his  demand 
for  the  services,  to  Chase.  The  judgment,  when  recovered,  for  the 
services,  belonged  to  Chase,  and  if  the  defendant  had  purchased 
i^  and  was  the  owner  at  the  time  of  the  trial,  the  lien,  if  there 
was  one  originally,  was  not  restored.  And  as  a  set-off  or  coun- 
ter-claim, clearly  it  was  not  available.  I  do  not  intend  to  hold 
that  there  was  a  valid  lien  in  favor  of  the  defendant  as  attorney, 
originally.  It  is  unnecessary  to  discuss  or  decide  that  ques- 
tion, as  it  must  be  obvious  that  such  lien,  if  it  existed,  was  de- 
stroyed by  the  assignment  of  the  claim,  and  could  not  be 
revived  by  a  subsequent  purchase  of  the  judgment 

New  trial  denied. 

[MoHsoB  QevbsaIi  Term,  September  8, 1865.     fr«2Ze«,  SMen  and  Jokiuon^ 

JofltlOBB.] 
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BONSTEEL  VS,  VanDERBILT  &  DreW,  aBCl  The   AcCEAflORY 

Transit  Company  of  Nicaragua. 

A  line  formed  for  the  purpose  of  conveyiDg  passengers  and  freight  fVom  New 
York  to  California  consisted  of  three  separate  and  distinct  divisioDS,  owned  by 
different  proprietors,  viz.  one  fron^Now  Ydtk  to  San  Joan  del  Norte,  owned  by 
y . ;  one  ih>m  the  latter  place  to  San  Joan  del  Sod^  owned  by  the  Accessory 
Transit  Co. ;  and  a  third  from  the  place  last  named  to  San  Francisco,  belonging 
to  V.  &  D.  The  money  received  fVom  passengers,  for  tickets,  was  not  divided 
among  the  difibrent  proprietors  according  tp  the  number  of  miles  each  was  to 
convey  the  holder,  but  each  proprietor  received  a  fixed  price,  out  of  the 
whole  passage  nv>ney,  and  issued  separate  tickets  to  passengers;  without 
any  agreement  ibr  the  sharing  of  the  profits  or  losses,  between  the  owners  of 
the  different  divisions  of  the  line.  The  plaintiff'  paid  the  price  of  a  passage 
from  New  York  to  San  Francisco,  and  received  (Vom  A.,  the  agent  of  the  sev- 
eral proprietors,  separate  tickets,  entitling  him  to  a  passage  in  the  Prometheus 
to  San  Juan  del  Norte,  by  the  Transit  Co.  to  San  Juan  del  Sud,  and  thence, 
on  the  North  America,  to  San  Francisco.  There  was  a  performance  of  the 
contract,  as  to  the  Prometheus  and  the  Transit  Company^  but  a  &Oure  in  reah 
pect  to  the  North  America,  in  consequence  of  the  loss  of  that  vessel  at  sea, 
befbre  the  making  of  the  contract,  without  the  knowledge  of  either  party.  In 
an  action  by  the  plaintiff^,  against  the  proprietors  of  the  several  divisions  of  the 
line,  to  recover  damages  for  a  non-performance  of  the  contract ; 

HM  1.  That  v.  A,  D.  were  the  proper  persons  to  answer  for  a  breach  of  the  con- 
tract relating  to  the  transportation  of  the  plaintiff^  ftom  San  Juan  del  Sud,  to 
San  Francisco,  on  the  North  America ;  they  being  the  owners  of  that  boot, 
and  the  contract  having  been  made  by  A.  t^ir  agent. 

2.  That  it  was  no  objection  to  a  recovery  against  V.  ^  P.  that  another  party — 
the  Transit  Company — was  sued  with  them,  as  a  Joint  defendant,  and  that  9II 
three  were  alleged  in  the  complaint  to  have  been  joint  contractors. 

8.  That  as  it  turned  out,  upon  the  trial,  that  the  contract  was  in  fiict  quide  by  two, 
and  not  by  all  three,  of  the  defendants,  it  was  proper  to  discharge  the  Transit 
Company  and  proceed  against  the  other  two  d^endants,  V.  6l  D.  ;  and  to  con- 
form the  pleadings  to  the  proof,  and  give  judgment  according  to  the  contract  as 
proved  on  the  trial. 

4.  That  it  was  no  objection  against  a  recovery  that  the  contract  was  alleged,  in 
the  complaint,  to  be  to  carry  the  plaintifi'fhHn  New  Tork  to  San  Francisco,  an4 
that  it  turned  out  in  proof  to  be  fbr  only  a  part  of  the  distance,  viz.  ftom  Sim 
Juan  del  Sud  to  San  Francisco. 

6.  That  the  North  America  having  been  lost,  previous  to  the  making  of  the  con- 
tract, and  the  one  party  having  paid  and  the  other  having  received  the  passage 
money,  in  ignorance  of  that  fiict,  there  was  a  fkilure  of  the  consideration,  which 
entitled  the  plaintiff  to  recover  back  the  money  paid. 

6.  That  the  agreement  amounted  to  nothing  more  than  the  sale  of  a  passage  ticket 
to  go  on  the  North  America.    That  the  defimdants  did  not  engage  io  carry  the 
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plaintiff  UDooDdlUoDally  and  at  aU  hazards ;  and  that  performance  was  excused 

by  inevitable  accident. 
7.  That  the  only  legal  claim,  growing  out  of  the  transaction,  was  the  right  of  the 

plaintiff  to  recoT^r  agahist  Y.  &*  D.  the  amount  paid  them  for  passage  money 

OD  the  North  America,  with  intereat.    Watson,  J«,  dissented. 
Briggs  ▼.  VanderbOi  4»  Drew,  (19  Barb,  222,)  ai^rored. 

THIS  action  was  brought  to  recover  damages  of  the  defend- 
ants, for  not  conveying  the  plaintiff  from  New  York  to  Cal- 
ifornia, in  the  year  1852,  according  to  agreement.  The  plead- 
ings, and  the  facts  proved  on  the  trial,  were  very  similar  to 
those  in  the  case  of  Briggs  v.  Vanderbilt  ^  Drew,  (19  Barb. 
222.)  The  action  was  tried  before  Justice  Watson  and  a  jury, 
at  the  Ulster  circuit,  in  July,  1853.  On  the  trial  the  counsel 
for  the  plaintiff  read  in  evidence  a  stipulation,  signed  by  the  at- 
torney for  the  defendants  Vanderbilt  &  Drew,  by  which  it  was 
admitted  that  an  advertisement  of  which  the  annexed  is  a  copy, 
was  drawn  by  Daniel  B.  Allen,  agent  of  the  Vanderbilt  line  of 
steamers,  and  by  his  authority  .and  direction  published  in  the 
Courier  and  Enquirer,  Tribune  and  Herald  newspapers,  pub- 
lished in  the  city  of  New  York,  from  the  27th  of  January,  1852, 
till  the  7th  of  May,  1852,  and  that  the  expense  of  publication 
was  paid  by  said  Allen  at  the  office  of  said  line  in  New  York. 

"  Vanderbilt's  new  line  between  New  York  and  San  Francisco. 
The  only  through  line,  via  Nicaragua,  a  number  of  days  shorter 
than  any  other  route,  composed  of  the  following  first  class  steam- 
ships between  New  York  and  San  Juan  de  Nicaragua. 

The  Prometheus — Capt.  Churchill. 

The  Daniel  Webster — Capt.  Baldwin. 
And  between  San  Juan  del  Sud  and  San  Francisoo : 

The  North  America^Capt.  Blethen. 

The  Pacific — Capt.  Jarvis. 

Th«  Independence — Capt.  Wakeman. 
These  steamships  are  all  new,  built  expressly  for  this  route, 
and  for  speed,  safety  and  accommodations  are  unsurpassed.  The 
Prometheus  will  leave  New  York,  from  Pier  No.  8,  North  river, 
on  the  5th  of  each  month,  at  3  o'clock  P.  M.  commencing  Jan. 
5, 1852.    The  Daniel  Webster  on  the  20th  of  each  month,  com^ 
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mencing  Jan.  20,  1852.  The  days  of  leaving  San  Francisco 
will  be  the  Ist  and  15th  of  each  month.  When  the  above  days 
fall  on  Sunday,  the  day  of  sailing  will  be  on  the  Saturday  pre- 
vious. From  San  Juan  de  Nicaragua  to  San  Juan  del  Sud 
passengers  will  be  promptly  conveyed  over  the  new  Transit  Route 
of  the  Nicaragua  Company,  having  but  twelves  miles  of  land 
transportation,  and  at  that  point  embark  in  one  of  the  above 
named  Pacific  steamers  for  San  Francisco.  The  great  saving 
of  distance  by  this  route  over  others  heretofore  established,  and 
a  speedy  and  comfortable  transit  between  the  two  oceans,  through 
a  beautiful  and  healthful  country,  offer  inducements  to  the  trav- 
elling public  equalled  by  no  other  line.  No  passage  secured 
until  paid  for,  and  but  a  limited  number  of  passengers  will  be 
taken.  For  freight  or  passage  apply  only  at  the  office  of  the 
line,  No.  9  Battery  Place,  upstairs.  D.  B.  Allen. 

All  persons  are  forbid  trusting  any  one  on  account  of  the 
above  boats." 

The  plaintiff's  counsel  then  read  in  evidence  two  tickets  in 
the  words  and  figures  following : 

"  Prometheus.  Vanderbilt's  Line. 

Second  Cabin  ticket,  No.  not  transferable.  State  Room 
Berth  New  York,  March  5th,  1852. 

Mr.  Orrin  S.  Bonsteel.  Paid  for  second  cabin  passage  in 
the  steamship  Prometheus  on  her  next  voyage  from  New  York 
to  San  Juan  de  Nicaragua.  D.  B.  Allen,  Agent." 

^<  North  America.        Vanderbilt's  Line  for  California 

VIA  Nicaragua. 
Second  Gabin  ticket,  No.  171,  not  transferable. 

New  York  March  5th,  1852. 
Without  BertL 

Mr.  Orrin  S.  Bonsteel,  M.  D.  Paid  for  second  cabin 
passage  in  the  steamship  North  America  on  her  next  voyage 
from  San  Juan  del  Sur  to  San  Francisco. 

D.  B.  Allen,  Agent." 

The  plaintiff  then  proved  that  he  purchased  the  above  tickets, 
at  the  office  of  the  Yanderbilt  Line,  No.  9  Battery  Place,  New 
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York,  on  the  18th  of  Febraary,  1852,  and  paid  therefor  the  ram 
of  $250  for  a  through  passage  from  New  York  to  San  Francisco. 
That  this  was  what  the  phuntiff  applied  for,  and  the  agent  said 
he  could  give  it,  and  that  the  price  was  $250 ;  whereupon  the 
plaintiff  paid  the  money.  That  the  agent  assured  the  plaintiff 
that  passengers  would  be  delayed  14  or  15  days  on  the  isthmuSi 
and  that  that  delay  would  be  all.  That  the  river  steamers 
would  come  alongside  of  the  Prometheus,  and  that  the  passen^ 
gers  would  not  be  delayed  at  all  at  Oreytown.  That  they  would 
not  be  over  80  or  40  hours  in  crossing  the  isthmus.  The  plain* 
tiff  further  proved  that  he  sailed  from  New  York,  in  the  Pro- 
metheus, on  the  5th  of  March,  and  was  over  nine  days- in 
reaching  Greytown,  and  was  detained  there  eleven  days,  and 
was  eight  days  Mid  an  half  in  going  from  there  to  Virgin  Bay ; 
and  that  he  was  obliged  to  wait  at  San  Juan  del  Sud  28  or  SO 
days  for  a  vesseL  The  plaintiff  was  sick,  about  fourteen  days, 
at  this  place ;  when,  not  being  able  to  proceed  any  further,  in 
consequence  of  the  loss  of  the  North  America,  he  returned  to 
New  YorL 

The  counsel  for  the  Accessory  Transit  Company  moved  the 
court  that  the  complaint  be  dismissed  as  to  the  Accessory  Tran- 
sit Company,  on  the  ground  that  no  undertaking  or  liability  on 
their  part  had  been  proved.  The  court  granted  the  motion,  and 
^e  complaint  was  accordingly  ordered  to  be  dismissed  as  against 
the  Accessory  Transit  Company.  The  counsel  for  the  defend- 
ant Drew  thereupon  moved  the  court  that  the  complaint  be  dis- 
missed, or  a  nonsuit  ordered,  as  to  the  defendant  Drew,  on  the 
grounds,  1.  That  no  joint  undertaking  or  liability  on  behalf  of 
all  the  defendants  had  been  pfoved,  as  alleged  in  the  complaint. 
2.  That  no  undertaking  on  the  part  of  Drew,  to  carry  the  plain- 
tiff frx>m  New  York  to  San  Francisco,  had  been  proved.  8.  That 
no  liability  on  the  part  of  the  defendant  Drew,  for  the  repre- 
sentations of  the  defendant  Vanderbilt,  had  been  proved.  That 
the  action  being  founded  on  a  joint  contract,  and  tiie  eomplaint 
being  dismissed  as  to  the  Transit  Company,  one  (^  the  defend- 
ants, it  must  be  dismissed  as  to  the  others.  The  court  denied 
the  motion,  and  refused  either  to  direct  a  nonsuit,  or  a  dismissal 


30  CASES  IN  THE  SUPREME  COURT. 

Bonsteel  t^  Vanderbilt. 

of  the  complaint  as  to  the  defendant  Drew,  and  the  counsel  for 
the  defendant  Drew  excepted. 

The  counsel  for  the  defendant  Vanderbilt  thereupon  moved 
that  the  complaint  be  dismissed)  or  that  a  nonsuit  be  entered 
as  to  the  defendant  Vanderbilt^  on  the  grounds,  1.  That  the  ao» 
tion  was  on  a  contract  alleged  to  be  a  joint  contract  on  the  part 
of  all  the  defendants,  and  that  no  such  joint  contract  had  been 
established,  the  complaint  not  having  been  sustained  as  to  the 
Transit  Company.  2.  That  the  complaint  alleged  an  entire  un- 
dertaking to  carry  from  New  York  to  San  Francisco,  and  no 
such  entire  undertaking  had  been  proved.  8i  That  the  com* 
plaint  could  not  be  sustained  on  the  ground  of  fraudulent  repre* 
sentations,  because  there  were  no  sufficient  allegations  of  fi^ud 
in  the  complaint,  and  no  false  or  fraudulent  representations 
were  proved     The  court  denied  the  motion. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  against  the 
defendants  Vanderbilt  &  Drew,  for  |;10,000.  And  those  de* 
fondants,  upon  a  case^  moved  for  a  new  trial. 

££  F.  Clark^  for  the  defendants. 

P.  Y.  Cutler,  for  the  plaintiff. 

Parker,  J.  I  think  the  defendants  were  not  partners  in  the 
business  of  conveying  passengers  from  New  York  to  San  Fran^ 
Cisco.  There  were  three  separate  and  distinct  divisions  of  the 
line )-  one  from  New  York  to  San  Juan  del  Norte ;  another  from 
the  latter  place  to  San  Juan  del  Sud,  and  a  third  from  the  place 
last  named  to  San  Francisco.  Allen  sold  the  plaintiff  three 
tickets,  and  sold  each  ato  the  agent  of  the  owner  of  one  part  of 
the  line.  The  money  paid  for  the  tickets  was  not  divided 
among  the  defendants  according  to  the  number  of  miles  each 
was  to  convey  the  plaintiff,  but  each  defendant  received  the 
fixed  price  of  his  ticket.  If  a  ticket  had  been  sold  for  any  one 
part  of  the  line,  as  for  a  passage  from  New  York  to  San  Juan 
del  Norte,  the  owners  of  the  other  parts  of  the  line  woidd  have 
had  no  interest  in  such  sale,  and  would  have  received  no  share 
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of  the  avails.  In  purchasing  the  tickets,  therefore,  the  phun-i 
tiff  made,  through  Mr.  Allen,  as  agent,  three  separate  contracts^ 

The  contracts  were  not  general,  to  convey  the  plaintiff,  but 
special,  to  give  him  a  passage  in  the  Prometheus  to  San  Juan 
del  Norte,  by  the  Transit  Company  to  San  Juan  del  8ud,  and 
thence  on  the  North  America  to  San  Francisco.  There  was  a 
performance  as  to  the  Prometheus  and  the  Transit  Company, 
bat  a  &ilure  as  to  the  North  America,  because  of  the  loss  of 
that  vessel  at  sea,  before  the  making  of  the  contract.  It  fol- 
lows that  our  inquiries  in  this  case  must  be  restricted  to  the 
latter  contract.  We  have  nothing  to  do  with  the  two  contracts 
under  which  the  plaintiff  was  taken  to  San  Juan  del  Sud« 
Yanderbilt  &  Drew  are  the  proper  persons  to  answer  for  a  breach 
of  that  contract.  They  were  the  owners  of  the  North  America, 
and  Allen  made  the  contract  as  their  agent. 

It  is  no  good  objection  to  a  recovery  against  them,  that  an* 
other  party,  the  Transit  Company,  was  sued  with  them  as  a 
joint  defendant,  and  that  all  three  were  alleged,  in  the  com- 
plaint, to  have  been  joint  contractors.  As  it  turned  out  upon 
the  trial  that  the  contract  in  question  was  in  fact  made  by  two 
and  not  by  all  three  of  the  defendants,,  it  was  proper  to  dis- 
charge the  Transit  Company  and  proceed  against  the  other  two 
defendants.  It  was  proper  to  conform  the  pleadings  to  the 
proof,  and  to  give  judgment  according  to  the  contract,  as  proved 
on  the  trial,  Such  a  practice  could  work  no  injustice,  where, 
as  in  this  case,  both  parties  understood  the  real  question  in  con- 
troversy and  came  prepared  to  litigate  it.  A  defendant  can 
never  be  surprised,  under  such  circumstances. 

Nor  was  it  a  good  reason  against  a  recovery,  that  the  con- 
tract was  alleged  in  the  complaint  to  be  to  carry  the  plaintiff 
from  New  York  to  San  Francisco,  and  that  it  turned  out  in 
proof  to  be  for  only  part  of  the  distance,  viz :  from  San  Juan 
del  Sud  to  San  Francisco.  Here,  again,  there  was  no  surprise 
to  the  defendants,  and  the  plaintiff  ought  to  recover  according 
to  his  proof.  If  necessary,  an  amendment  of  the  complaint 
could  at  any  time  be  made. 

I  think  the  plaintiff  then,  under  the  proof  in  the  cause,  was 
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entitled  to  reoover  against  Yanderbilt  &  Drew ;  and  the  only 
remaining  question  is,  as  to  the  mle  and  extent  of  the  damages. 
They  were  not  of  coarse  responsible  for  any  thing  that  hap- 
pened before  the  plaintiff  reached  the  point  from  which  the 
North  America  was  to  start  for  San  Francisco.  The  loss  of 
the  North  America  was  not  known  to  either  party  at  the  time 
of  the  making  of  the  contract.  The  one  party  paid  and  the 
other  received  the  passage  money,  in  ignorance  of  the  fact  on 
which  the  ability  to  perform  the  contract  depended.  There 
was  a  failure  of  the  consideration  for  which  the  plaintiff  paid 
his  money,  but  it  was  no  more  the  &iilt  of  the  defendants  than 
of  the  plaintiff,  that  the  contract  was  not  performed. 

I  cannot  see  that  it  makes  any  difference  in  this  case,  that 
the  steamer  North  America  was  to  sail  from  a  distant  port,  in- 
stead of  starting  from  New  York.  The  contract  was  the  sale 
of  a  passage  ticket  to  go  on  board  of  her,  and  nothing  more. 
Suppose  a  passage  ticket  had  been  purchased  to  go  on  the  Pro- 
metheus from  New  York  to  Nicaragua,  and  the  Prometheus,  at 
the  time  of  such  purchase,  had  been  lost  at  sea  while  on  her 
return  voyage  to  New  York  On  the  day  for  her  sailing,  the 
passenger  would,  for  the  first  time,  learn  that  his  contract  could 
not  be  performed.  It  cannot  be  pretended,  I  think,  that  he 
could  recover  back  any  damages  beyond  his  money  paid.  A 
contract  to  carry  or  to  convey,  when  the  party  engages,  uncon- 
ditionally, to  perform,  as  in  Harmony  v.  Bingham^  (2  Ker.  99,) 
would  be  binding ;  and  a  performance  would  not  be  excused  by 
inevitable  aoddent  or  other  unforeseen  contingency.  But  this 
agreement  amounted,  I  think,  to  nothing  more  than  a  sale  of  a 
passage  ticket  to  go  in  the  North  America.  The  defendants 
did  hot  engage  to  carry  the  plaintiff,  unconditionally  and  at  all 
hazards.    They  sold  only  the  right  to  go  upon  their  vessel. 

Since  the  verdict  in  this  cause,  all  the  questions  which  arose 
on  the  trial  have  been  deliberately  examined,  and  decided  by 
this  court,  sitting  in  the  second  district,  in  the  case  of  Briggs 
against  these  same  defendants.  The  case  is  reported  in  19 
Barb.  222,  and  I  refer  to  the  very  full  and  able  opinion  of  Mr. 
Justice  S.  B.  Strong;  who  delivered  the  judgment  of  the  court, 
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as  containing  a  very  satisfactory  discussion  and  decision  of  the 
same  points  raised  on  the  trial  of  this  cause.  Independent  of 
the  authority  of  that  decision.  I  concur  entirely  in  the  opinion 
there  expressed  on  the  points  in  question. 

In  any  view  that  may  be  taken  of  the  question  whether  the 
owners  of  the  three  several  divisions  of  the  line  can  be  held 
responsible  as  partners,  there  was  a  great  deal  of  evidence  re- 
ceived at  the  trial  which  was  inadmissible.  The  contract  was 
made  at  the  time  of  the  sale  of  the  tickets,  and  the  language 
of  the  ticket  admits  the  payment  of  the  passage  money  and  ex- 
presses the  nature  and  extent  of  the  engagement.  The  ticket 
is  more  than  a  mere  receipt.  Each  ticket  conveyed  to  the 
plaintiff  the  right  to  a  second  cabin  passage  in  a  certain  steam- 
ship, on  her  next  passage,  to  a  certain  port,  the  one  with  and 
the  other  without  a  berth.  There  is  no  proof  of  any  contract 
different  from  that  expressed.  The  statements  made  by  Mr. 
Vanderbilt,  and  by  others,  at  the  office,  previous  to  or  subse- 
quent to  the  contract,  are  no  part  of  it,  and  can  have  no  influ- 
ence on  it.  I  think  the  tickets  stood  upon  the  same  footing 
and  were  governed  by  the  same  rules  as  the  receipt  in  Niles  v. 
Culver,  (8  Barb.  205.) 

The  defendants  surely  did  not  indemnify  against  the  un- 
healthfulness  of  the  climate  and  the  thousand  annoyances  and 
vexations  incident  to  a  transit  across  the  isthmus.  The  "  auri 
sacra  fames'^  which  impelled  such  multitudes  towards  the  same 
destination,  which  induced  thousands,  as  the  case  shows,  to  be- 
siege the  office  of  the  defendants  and  to  wait  in  crowds  for 
many  hours  before  daylight  to  get  an  early  opportunity  to  secure 
passage  tickets,  and  which  finally  incited  them  to  break  in  the 
doors  of  the  office  in  the  struggle  for  the  precedency,  rendered 
all  under  its  influence  blind  to  the  hazards  of  the  voyage.  They 
rushed  on,  regardless  of  the  perils  of  a  tropical  climate,  and  in- 
sensible to  personal  suffering.  It  would  have  been  almost  im- 
possible to  resist  such  a  pressure  and  prevent  the  overcrowding 
of  boats,  even  if  their  proprietors  had  not  been  stimulated  by 
the  same  love  of  gain.  No  care  and  no  foresight  on  their  part 
could  probably  have  secured  to  all,  either  comfort  or  health  on 
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the  voyage.  Many  of  the  evils  were  ineideDt  to  the  climate 
and  country  and  beyond  human  control ;  and  a  proposal  to  guar- 
antee in  the  contract  against  most  of  the  sufferings  complained 
of,  would  have  been  promptly  declined. 

There  must  have  been  great  disappointment  to  the  plaintiff 
in  not  reaching  the  place  of  his  destination,  and  there  was  also 
great  loss  to  the  defendants  by  the  wreck  of  their  vessel.  But 
I  think  the  only  legal  claim  growing  out  of  the  transaction  is 
the  right  of  the  plaintiff  to  recover  against  Vanderbilt  &  Drew 
the  amount  paid  them  for  passage  money  on  the  North  Ameri- 
ca, with  interest. 

The  verdict  should  be  set  aside  and  a  new  trial  granted,  un- 
less the  plaintiff  stipulates  to  make  a  deduction  from  the  ver- 
dict which  shall  reduce  it  to  that  amount. 

Wright,  J.,  concurred. 

Watson,  J.,  dissented. 

New  trial  granted. 

[Albany  General  Term,  September  8,  1866.  Parh§r^  Wright  and  Wai- 
sotif  Justices.] 


Samuel  W.  Tallmadge  vs.  Horace  L.  Sill  and  William 
A.  Woodward,  trustees  and  executors  of  John  L.  Sill,  de- 
ceased, BoxANA  Frazer  and  others. 

A  testator,  by  his  mil  executed  previous  to  the  revised  statutes,  devised  certun 
land  to  trustees,  in  trust,  1.  To  pay  the  rents  and  profits  to  the  sole  and  sepa- 
rate use  of  A.  L.  S.  the  wife  of  J.  L.  S.,  during  thejoint  lives  of  the  said  J.  and 
A. ;  2.  If  J.  L.  8.  should  survive  A.,  then  to  pay  the  rents  and  profits  to  J.  L.  8. 
during  his  lifetime,  to  be  applied  by  him  to  the  maintenance,  education  and 
support  of  his  child  or  children  lawflilly  begotten.  8.  If  J.  L.  8.  should  sur- 
vive such  chUd  or  children,  the  said  rents  and  profits  to  be  paid  to  him.  4.  The 
trustees,  at  any  time,  to  cut  down  any  timber  or  wood  on  the  land,  and  sell  it, 
and  pay  the  proceeds  to  J.  L.  8.    6.  J.  L.  8.  was  enipowered  and  authorized 
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to  wKxty  and  dxtpou^  by  his  last  will  and  tesUment,  of  all  the  nid  land,  or 
any  part  thereof,  and  to  limit  and  appoint  the  uses  thereof  in  such  manner  as 
he  might  deem  proper.  In  case  J.  L.  S.  should  die,  without  having  made 
such  last  will  and  appointment,  then  the  testator  gave  and  devised  the  said 
land  to  the  issue  of  J.  L.  S.  living  at  the  time  of  his  death.  J.  L.  8.  during 
his  lifetime  conveyed  several  parcels  of  the  land  to  different  grantees.  He 
aarvived  the  only  children  he  had,  and  died  without  issue ;  having  previously 
made  his  will,  by  which  be  gave  and  devised  the  portion  of  the  land  not  previ- 
ously conveyed  by  him,  to  his  executors  and  trustees,  in  trust  for  the  benefit 
of  the  previous  purchasers,  and  others. 

Bdd  that  the  power  given  by  the  original  testator,  to  J.  L.  8.  to  dispose  of  the  land 
in  fee,  by  will,  was  a  general  power,  of  which  J.  L.  8.  might  have  the  exclusive 
benefit,  and  that,  having  exercised  it,  his  interest  In  the  property  was  to  be 
deemed  assets,  upon  which  judgments  recovered  against  him  were  equitable 
liens.  And  that  the  judgment  creditors  were  equitably  entitled  to  payment  out 
of  the  land,  in  preference  to  the  voluntary  donees  and  devisees  of  J.  L.  8. 

HM  aisoy  that  it  was  not  necessary  that  an  action  brought  to  enforce  such  an 
equitable  lien  should  be  prosecuted  for  the  benefit  of  all  the  crediton  of  J.  L.  8. ; 
but  that  the  judgment  creditoc  who  first  commenced  his  action  would  obtain  a 
priority  in  relation  to  the  assets  sought  to  be  reached. 

IfM  further,  that  the  claim  of  the  plaintifi*,  in  such  an  action,  need  not  bo  made 
against  all  the  land  affected  by  the  power,  but  might  be  restricted  to  that  por- 
ti(»  of  the  premises  which  had  not  been  conveyed  by  J.  L.  8.  previous  to  the 
making  of  his  will. 

A  deoee  was  entered,  declaring  the  plaintiff's  judgment  and  decree  liens  on  the 
land  not  sold  and  conveyed  by  J.  L.  8.  in  his  lifetime,  and  directing  the  sheriff 
to  sen  the  same  to  satisfy  such  liens,  in  the  same  manner,  and  with  the  like 
notice,  as  on  sales  under  executions. 

MOTION  for  judgment  upon  a  verdict  taken  for  the  defend- 
ants, subject  to  the  opinion  of  the  court,  on  a  case.  Francis 
NicoU  owned  844|Vd  acres  of  land  in  Bethlehem  and  Coejmans ; 
and  on  the  18th  day  of  February,  1817,  made  his  will,  devising 
this  land  to  two  trustees,  in  trust,  1.  To  pay  the  rents  and 
profits  to  the  sole  and  separate  use  of  Abigail  L.  Sill,  wife  of 
John  L.  Sill,  during  the  joint  lives  of  said  John  and  Abigail. 
2.  If  John  L.  should  survive  Abigail,  then  to  pay  said  rents  and 
profits  to  John  L.  daring  his  lifetime,  to  be  applied  by  him  to 
the  maintenance,  education  and  support  of  his  child  or  children 
lawfully  begotten.  3.  If  John  L.  should  survive  such  child  or 
children,  the  said  rents  and  profits  to  be  paid  to  him.  4.  The 
trustees,  at  any  time  during  the  continuance  of  the  trust,  to  cut 
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down  any  timber  or  wood  on  the  land,  sell  it,  and  pay  the  pro- 
ceeds to  John  L.  for  his  sole  use.  5.  John  L.  was  by  said  will 
of  NicoU  empowered  and  authorized  "  to  convey  and  dispose,  by 
his  last  will  and  testament,  under  his  hand,  executed  in  the 
presence  of  three  witnesses,  in  due  form  of  law,  of  all  the  above 
mentioned  real  estate,  or  any  part  thereof,  and  to  limit  and  ap- 
point the  uses  thereof,  in  such  manner  as  he  m,ight  deem 
proper.^''  And  finally,  if  he  died  without  having  made  such  last 
will  and  testament  and  appointment,  then  Nicoll  gave  and  de- 
vised the  said  real  estate  to  John  L.'s  issue  lawfully  begotten, 
living  at  the  time  of  his  death,  including  any  posthumous  child, 
in  fee.  NicoU  died,  and  the  trustees  named  in  his  will,  which 
was  duly  proved,  assumed  the  execution  of  the  trust.  John  L. 
Sill,  who  never  had  but  two  children,  nor  any  grandchild,  sur- 
vived both  his  children,  and  died  without  issue.  The  disposi- 
tions from  time  to  time  made  and  attempted  to  be  made  of  the 
844 ,Vo  acres  of  said  trust  land,  were  as  follows  :  1.  On  the  3d 
of  March,  1840,  the  trustees  under  the  will  of  Nicoll,  together 
with  John  L.  Sill  and  Abigail  his  wife,  and  Francis  N.  Sill,  one 
of  his  two  sons,  united  in  a  deed  of  conveyance,  in  fee,  of  all  that 
part  of  the  said  trust  lands  lying  in  Coeymans,  being  170  acres, 
to  Richard  Sill,  the  other  son  of  said  John  L.  Sill.  Richard, 
the  grantee  in  this  deed,  on  the  13th  of  November,  1841,  exe- 
cuted a  mortgage  of  the  part  conveyed  to  him,  to  secure  the 
payment  of  a  joint  bond  by  himself  and  his  father,  for  $8000. 
This  land  was  sold  under  a  foreclosure  in  chancery,  and  bid  in 
by  Erastus  Corning,  who  subsequently  sold  and  conveyed  the 
saYne  to  the  plaintiff.  2.  A  like  conveyance  in  all  respects,  by 
the  same  parties,  was  made,  August  26,  1842,  also  to  Richard 
Sill,  of  110  acres.  3.  On  the  oth  June,  1848,  both  the  original 
trustees  having  died,  and  new  trustees  with  express  power  to 
sell  having  been  appointed  by  the  supreme  court,  the  latter  trus- 
tees, in  pursuance  of  the  order  for  their  appointment,  united 
xvith  John  L.  Sill  and  his  wife,  (Francis  N.,  his  son,  being  then 
dead,  and  Richard,  his  remaining  son,  being  one  of  the  substi- 
tuted trustees:,)  in  a  conveyiince  to  John  Soop,  of  122  acres  of 
land.     4.  On  the  -24th  of  May,  1849,  a  like  conveyance  as  that 
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last  mentioned  was  made  by  the  same  parties,  to  Cornelius  V. 
Baker,  of  95i%  acres  of  land.  By  which  four  several  convey- 
ances, the  whole  of  the  land  devised  in  trust  by  Nicoll,  had  been 
conveyed  in  the  lifetime  of  John  L.  Sill,  by  deeds  in  which  the 
trustees  and  all  parties  beneficially  interested  united,  except  a 
piece  of  land  containing  276|  acr^s.  Each  of  these  four  several 
conveyances  contained  covenants  of  warranty  by  John  L.  Sill, 
under  whom  all  the  parties  to  this  suit  claim  ;  three  of  them 
contained  the  following  covenant  by  John  L.  Sill :  "  And  the 
said  John  L.  Sill,  one  of  the  said  parties  of  the  second  part, 
hereby,  as  well  by  means  of  his  being  a  party  hereto  as  by  his 
express  declaration,  covenants  and  agrees  that  he  cannot  and 
will  not  make  any  disposition  of  the  premises  hereby  con- 
veyed by  any  last  will  and  testament,  and  that  all  his  right,  title 
and  interest  in  the  said  premises  hereby  conveyed,  and  all  his 
beneficiary  interest  in  the  said  premises  is  forever  extinguished, 
relinquished  and  ended  ;'^  and  that  the  last  two  of  said  convey- 
ances embodied)  or  referred  to  and  adopted,  as  part  of  the  deed, 
an  order  of  the  supreme  court ;  "  that  after  the  execution  and 
delivery  of  any  one  or  more  such  deed  or  deeds,  all  and  singular, 
the  land  and  premises  which  should  be  conveyed  by  such  deed 
or  deeds,  should  be  forever  thereafter  excepted  from  any  lien  or 
charge  or  disposition  which  might  or  could  be  made,  created  or 
given  by  any  last  will  and  testament  of  the  said  John  L.  Sill, 
and  the  said  John  L.  Sill  forever  debarred  from  selling,  con- 
veying or  devising  or  in  any  way  afiecting  or  incumbering  the 
said  premises  so  sold  as  aforesaid,  or  any  part  thereof." 

On  the  16th  of  May,  1862,  when  all  the  trust  lands  except 
the  276 1  acres  in  question  in  this  cause,  had  been  sold,  convey- 
ed and  warranted  as  above  mentioned,  John  L.  Sill  executed  his 
will,  in  which  he  assumed  to  dispose  of  the  whole  of  this  land ; 
giving  it  in  part  to  the  previous  purchasers,  and  in  part  to  others. 
He  devised  the  pieces  which  had  been  sold  to  John  Soop  and 
Cornelius  V.  Baker  to  them  respectively.  The  farm  of  the 
plaintiff,  purchased  as  above  mentioned  of  Mr.  Corning  at  private 
sale,  the  plaintiff's  title  to  which  had  been  about  a  month  pre- 
viously confirtned  by  an  act  of  the  legislature,  the  testator  made 
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a  present  of  to  his,  the  testator's,  wife.  {See  Laws  of  1852, 
ch,  322.)  He  devised  the  piece  of  land  which  he  had  previously 
united  in  conveying  to  his  son  Richard,  which  was  then  owned 
by  the  widow  of  his  deceased  brother,  Wm.  N.  Sill,  to  six  fe- 
males, subject  to  an  annual  payment  to  the  testator's  wife  of 
$250.  He  devised  th^  276}  acres  in  question,  (which  had  not 
been  sold,)  to  the  defendants,  Horace  L.  Sill  and  William  A. 
Woodward,  in  trust,  for  the  benefit  of  the  other  defendants  in 
this  cause.  John  L.  Sill  died  November  26,  1852,  leaving  no 
other  property  of  an  amount  more  than  sufficient  to  pay  his  fu- 
neral expenses.  His  trustees  assumed  the  ownership  of  the 
land  in  question.  The  plaintiff,  on  the  3d  of  August,  1853,  be- 
came the  purchaser  of  a  judgment  and  decree  against  John  L. 
Sill,  docketed  respectively  the  17th  of  February,  1845,  and  20th 
of  March,  1845,  upon  both  of  which  there  is  due  upwards  of 
$9000,  besides  interest.  He  claimed  that  John  L.  Sill  having 
had  a  beneficial  interest  in  the  276}  acres,  during  his  lifetime, 
and  the  power  by  an  instrument  executed  in  his  lifetime  to  dis- 
pose of  this  land  absolutely  and  forever  after  his  death,  the 
same  was  property  and  assets  out  of  which  his  judgment  credit- 
ors were  equitably  entitled  to  payment,  in  preference  to  his  vol- 
untary donees  and  devisees.  To  enforce  this  claim,  this  suit 
was  brought. 

S,  W,  Tallmadge.  plaintiff,  in  person.  I.  Under  the  wiU 
of  Francis  Nicoll,  no  person  whomsoever  had  any  right  or  inter- 
est in  the  land  in  question  which  extended  a  moment  beyond 
the  lifetime  of  John  L.  Sill,  except  only  such  person  as  he 
should  appoint  by  authority  of  that  will.  (1.)  The  legal  estate 
of  the  trustees,  and  all  the  trusts  with  which  they  were  clothed, 
expired  with  the  death  of  John  L.  Sill.  (2.)  "  The  issue  law- 
fully begotten"  of  John  L.  Sill,  to  whom  the  land  was  given 
after  his  death,  in  a  certain  event,  took  nothing ;  1st,  because 
they  were  only  to  take  in  case  he  made  no  appointment,  and  he 
made  one ;  2dly,  because  he  left  no  such  issue.  (3.)  His  own  val- 
uable interest  in  the  land,  to  have  the  timber  and  wood  cut  down 
and  sold  for  his  benefit,  of  course  expired  at  his  death,  or  became 
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merged  in  his  absolute  power  of  disposition  of  the  whole  estate 
by  appointment  (4.)  His  wife's  interest  ceased  at  his  death. 
While  he  lived  she  was  to  receive  the  income  of  the  land ;  but 
there  is  not  a  word  or  intimation  in  NicoU's  will  that  Abigail 
L.  8ill  was  to  have  any  right  or  interest  in  the  land  after  her 
husband's  death.  None  can  be  inferred  from  relationship,  for 
she  was  not  related  to  him. 

IL  Under  the  will  of  Nicoll,  John  L.  Sill  had,  in  his  life- 
time, "  power  and  authority  to  convey  and  dispose  of"  the  land 
in  qaestion  to  any  person,  conveying  to  such  person  the  entire 
estate  in  fee  simple  in  perpetuity,  to  commence  at  the  time  of 
his  death.  In  other  words,  he  had  the  same  power  over  this 
land,  to  take  effect  after  his  death,  that  any  absolute  owner  has 
over  his  own  lands — nothing  less,  nor  in  any  respect  different. 

III.  Consequently  he  had  in  this  land  (at  least  in  equity)  a 
vested  remainder  in  fee  simple  absolute,  which  he  might  have 
disposed  of,  and  applied  the  proceeds  to  his  own  use.  {Bar- 
ford  V.  Street,  16  Ves,  135.  Hales  v.  Margerum,  8  id,  299. 
Penne  v.  Peacock,  Cos.  temp  Talh.  41,  referred  to  in  Chance 
on  Powers,  No,  82.  2  Sagd.  on  Powers,  Tth  Lond.  ed.  p.  63, 
i  7.)  (1.)  He  might  have  sold  such  an  estate  in  this  land 
in  market  for  its  full  value,  appointed  the  purchaser  to  it,  by 
virtue  of  his  power  under  NicoU's  will,  and  barred  and  precluded 
himself  from  revoking  or  changing  the  appointment,  by  a  cove- 
nant not  to  do  so.  (1  Sugd.  on  Powers,  9,  §  4 ;  43,  §  1 ;  45, 
§  5;  57,  §  1;  69,  §  2;  60,  66,  79,  §  9;  83,  §  3;  88,  5  2;  91, 
§4;  100,  and^n.  (1);  102,  §  13;  160,  §5;  224,  §  6;  495,  §4: 
and  497.  2id.l25,  §5;  126,  §9;  127,  §11;  128,  §12;  569; 
App.  No.  4,  note  (1) ;  570, 1,  and  589,  App.  No.  10.  Chance 
on  Powers,  Nos.  828,  3143, 3147,  3149-3152,  3155,  3208,  9, 15. 
Pow.  on  Powers,  161,  2,  223,  870, 1.  3  Paw.  on  Mori.  1031. 
Piatt  on  Covenants,  590,  §  3.  4  Kenfs  Com.  (1830),  321,  2, 
485,  6.  3  Ves.  470.  10  id.  312.  16  id.  134.  Atk.  on  Mark. 
Titles,  549,  §  8.  3  Co.  LUt.  {1st  Inst.)  §§  597,  342  b,  n.  298.) 
(2.)  Sill  might  have  done  with  the  276|  acres  in  question,  as 
he  actually  did  with  the  residue  of  the  trust  lands  under 
Nicoll's  will ;  that  is,  united  with  all  other  persons  who  had 


40  CASES  IN  THE  SUPREME  COURT. 


Tallmadge  v.  Sill. 


a  beneficial  interest  in  the  land,  and  with  the  trustees,  in  a  con- 
veyance thereof  with  proper  covenants,  and  received  out  of 
the  purchase  money,  as  his  share,  the  full  value  of  a  remain* 
der  in  fee  simple.  In  this  state,  more  emphatically  than  in 
.  England,  the  law  leans  against  restraints  upon  alienation,  and 
favors  the  right  of  conveyance  of  land  by  the  deed  of  all  parties 
beneficially  interested.  {Hawley  v.  James,  16  Wend,  66,  67, 
191, 198.  2  Chance  on  Pow.  577,  No,  3102.  1  Sug,  on  Pow. 
79,  §  10,  and  authorities  above  cited,  4  Kenfs  Com,  325,  326, 
327,  and  note  c  :  ed.  of  1830,'  p,  333-5.  Saunders  on  Uses 
and  Trusts,  226.  3  Coke  on  LUt,  §  597,  342  6,  note,  298.) 
(3.)  John  L.  Sill  might  have  directed  that  all  the  money  arising 
from  the  sale  of  these  276J  acres  of  land,  should  be  ''  blended 
with  and  constitute  a  part  of  his  residuary  personal  estate,'* 
as  he  did  direct  the  surplus  after  paying  the  legacies,  &c, 
{Chance  on  Pow,  No,  43.  51,  988, 1817-18.)  (4.)  This  volun- 
tart/  conveyance  of  John  L.  Sill,  he  being  indebted  at  the  time, 
and  having  executed  his  power,  so  as  to  gain  the  interest  to 
himself,  and  attempted  to  pass  it  to  volunteers,  is  a  fraud  upon 
his  creditors,  which  this  court  will  not  allow.  {Townshetid  v. 
Windham,  2  Ves.  sen,  p,  11.) 

IV.  Irrespective  of  the  preceding  points,  but  more  emphat- 
ically in  view  of  them,  we  submit  that  the  land  in  question,  in 
the  hands  of  the  gratuitous  devisees  of  John  L.  Sill,  is  in  equity 
chargeable  with  the  paym^ent  of  his  debts,     (1.)  Without  refer- 
ence to  the  exact  legal  character  of  such  an  unqualified  power 
of  disposition,  or  to  the  preciso  grounds  of  the  legal  decisions, 
but  upon  principles  of  moral  honesty  whicli  have  become  tlie 
settled  law  of  the  courts,  equity  prefers  creditors  to  voluntary 
devisees ;  requires  a  testator  to  be  "just  before  he  is  gener- 
ous ;"  and  takes  John  L.  Sill  to  have  meant  what,  according  to 
the  form  of  law,  he  said  in  the  outset  of  his  will,  but  probably 
did  not  mean :  "  /  direct    the  payment  of  ail  my  just  debts?^ 
(Prestan  on  Legacies,  p.  S7,  tnargifial  p.  21,  22.      Chance  on 
Poioers,  No,  1838.    2  Suj^den  on  Pvwers,  p.  31,  §  10.     Fon- 
blanque  on  Equity,  vol,  2,  A.  4,  part  2,  h  2,  p.  404-6.)    (2.)  After 
the  execution  of  the  power   b-v-  Sitt?  ^f  ^°*  before,  the  land  wa^ 
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assets  for  the  payment  of  his  debts,  upon  well  settled  authori- 
ties of  common  and  statute  law.  {Holmes  v.  Coghill,  7  Vesei/j 
499.  12  id.  206.  Troughton  v.  Troughton]  3  Atk.  656. 
Thompson  t.  Tomne,  2  Vernon^  319.  Johnson  v.  Cushingy  15 
iV.  ft  Rep.  298.  Townshend  v.  Windham^  2  Fc^ey,  5e/i.  1,  a^ 
11.  LasseUs  t.  CornwcUlis,  2  Vernon.  465,  6.  Sainton  v. 
Wiirrf,  2  ^/A.  172.  4  ^ew/'^  Co;/^.  333-5,  338, 9, 343  e^  ^ey.  and 
ca*c*  cited  in  notes.  Chance  on  Powers.  No.  1817,  22,  28,  26, 
29-31,  36,  37,  and  2834.     1  Sugden  on  Powers,  555,  §  26. 

2  Sugdefi  29,  §  7 ;  173,  §2,  and  589,  ap.  Afe.  10.  7  Ves.  499. 
Powell  on  Powers,  366,  368.  Pre.^ton  on  Legacies,  p.  35. 
1  R.  S.  734,  §  93.  1  Fonblanque,  b.  1,  cA.  4,  §  12,  no^e  c. 
Jeremy* s  Equity,  b.  3,  ;>/.  2,  cA.  2,  p.  376,  7.  Story^s  Equity 
Jur.  169-72,  252.     Ram  on  Assets,  148,  9.) 

V.  These  assets  can  only  safely  be  reached  by  a  proceeding 
in  equity ;  and  the  plaintiff  is  entitled  to  priority  of  payment 
over  the  other  creditors  of  John  L.  Sill.  (1.)  It  is  more  than 
doubtful  whether  the  legal  title  to  this  land  ever  vested  in  John 
L.  Sill.  It  must  probably  be  regarded  as  having  passed  direct- 
ly from  the  trustees,  under  the  will  of  NicoU,  to  the  appointees 
of  John  L.  Sill,  subject  to  the  payment  of  his  debts.  And  our 
statutes,  which  might  perhaps  convert  such  a  power  into  a 
legal  estate  in  John  L.  Sill,  (1  R.  S.  732,  §§  77,  79,  and  732,  8, 
hh  81,  82.  83,  85,)  can  scarcely  be  applied  to  existing  powers, 
without  an  infringement  of  the  federal  constitution.  And  those 
statutes,  if  applicable,  continued  the  legal  estate  of  NicolPs 
trustees  up  to  the  time  of  Sill's  death.  (1  jR.  S.  121,  §  48.) 
(2.)  The  plaintiff  is  entitled  to  priority  of  payment  out  of  these 
assets,  because  his  claim  is  the  oldest  and  almost  the  only  judg- 
ment debt  against  John  L.  Sill.  (3.)  But  chiefly  he  is  entitled 
to  such  priority  by  reason  of  his  superior  diligence  in  commenc- 
ing this  suit,  and  by  the  lis  pendens  establishing  the  only 
equitable  lien  upon  the  fund.  {Lucus  v.  Atwood,  2  Stewart, 
378.    Balantine  v.  Beall,  3  Scam.  203.     McKay  v.  Green, 

3  John.  Ch.  R.  56.  O'Brien  v.  Caulter,  2  Blatchford,  421. 
Brinkerhoff  v.  Brown,  4  John.  Ch.  671.  Claud  v.  Hamil- 
tony  3  Yerger^  81.    Rhodes  v.  Cousvis,  6  Rand.  188.    Com- 
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ing  V.  White,  2  Paigej  567.  Northrup  v.  Metcalf,  11  id.  570, 
McDermutt  v.  Strong,  4  /oArt.  CA.  687.  Thompson  v.  Brown, 
4  tV/.  619.  1  jR.  iS.  734,  §  93.  Fonh.  on  Equity,  M  ed,  vols.  1 
and  2,  p.  636, 6.  4,  p/.  2,  cA.  Ill,  §  2.) 

VI.  None  of  the  objections  taken  by  the  defendants  in  their 
answers  or  on  the  trial  are  valid,  to  defeat  a  decree  in  accord- 
ance with  the  prayer  of  the  complaint,  (1.)  They  object  that 
the  residue  of  the  devisees  of  John  L.  Sill  ought  to  have  been 
joined  with  the  present  defendants.  We  answer  that  all  the 
devisees  of  the  276i  acres  are  joined ;  and  that  to  claim  pay- 
ment of  our  debt  out  of  the  other  land,  which  was  conveyed 
in  the  lifetime  of  Sill,  for  a  valuable  consideration,  in  good 
faith,  and  by  the  joint  deed  of  all  parties  beneficially  interest- 
ed, would  be  asking  iniquity,  not  equity,  which  we  are  not  at 
liberty,  certainly  not  obliged  to  do.  In  respect  to  these  lands, 
Sill's  power  of  appointment  was  extinguished  and  defeasanced 
and  the  land  actually  conveyed,  by  his  deeds  and  covenants. 
( George  v.  Milbanke,  9  Ves,  189.  Thorpe  v.  Goodall,  17  id.  388. 
See  previous  points  and  authorities,  and  Haxoley  v.  James,  16 
Wend.  67,  foot  note,  and  191.  4  Kent's  Cam.  327.  2  Chance 
on  Paw.  No.  3208,  3102,  3150.  Saunders  on  Uses  and  Trusts, 
264, 265,  256.)  (2.)  Their  objection  that  this  action  should 
have  been  brought  for  all  the  creditors  of  John  L.  Sill  who 
might  choose  to  unite  with  us  and  prove  their  debts,  is  contrary 
to  the  familiar  practice  in  such  cases,  and  sufficiently  answered 
by  the  authorities  under  our  5th  point.  If  John  L.  Sill  had  a 
legal  title  to  this  land,  then  our  judgments,  which  are  the  oldest, 
(almost  the  only  ones,)  are  a  prior  lien,  and  we  are  entitled  to 
come  into  court  to  have  the  cloud  and  denial  of  this  title  raised 
by  the  defendants,  passed  upon  and  extinguished.  If  he  had  no 
legal  title,  our  prior  lien  upon  equitable  assets  is  established  by 
our  superior  diligence  and  the  commencement  of  this  action. 
And  were  this  otherwise,  the  only  effect  of  this  objection  would 
be  that  the  court  would  order  a  reference,  to  take  proof  of  the 
other  claims  against  John  L.  Sill,  for  the  purpose  of  a  distribu- 
tion. (3.)  Their  objection  that  our  claim  being  "  disputed  by 
Sill's  exeoutorsy"  should  have  been  referred  under  the  statute, 
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seems  to  be  groundless  in  law  and  fact,  and  wholly  inapplicable 
to  this  case.  No  one  disputes  the  validity  or  amount  of  our 
judgments,  nor  that  they  are  entitled  to  be  paid  out  of  the 
assets  of  John  L.  Sill.  The  matters  really  in  dispute  are  by 
no  means  proper  to  be  referred  by  us  with  the  executors. 
(4.)  The  objection  on  the  part  of  the  defendants,  that  under 
the  assignments  and  the  agreement,  Peck  is  joint  owner  with 
the  plaintiff  of  the  judgment  and  decree  assigned,  and  should 
have  joined  as  a  party  plaintiff,  is  purely  technical  and  appa- 
rently groundless.  The  assignments  are  absolute  and '*  with- 
out recourse,''  and  Peck  is  indemnified  against  any  costs  or 
expenses.  The  fact  that  the  ultimate  amount  recovered  by 
the  plaintiff  is  adopted  as  a  measure  of  what  further  consider- 
ation he  was  to  pay,  by  no  means  makes  Peck  a  joint  owner  of 
the  decree  and  judgment,  or  a  necessary  party.  If  A.  sells 
and  delivers  100  bushels  of  wheat  to  B.  for  $50  and  one-half 
of  what  B.  can  sell  it  for  over  that  sum,  B.  agreeing  not  to  give 
away  any  of  it,  who  owns  the  wheat?  (5.)  The  objection  taken 
on  the  trial  to  the  proof  of  the  decree,  judgments  and  deeds  to 
which  John  L.  Sill  was  a  party,  as  res  inter  alios  acta,  seems 
to  be  groundless.  His  executors,  in  regard  to  this  estate,  are 
Sill's  representatives,  and  the  other  defendants  his  privies  in 
estate,  and  both  bound  by  judgments  suffered  and  deeds  exe- 
cuted by  him.  {Bonvier's  Law  Die,  "  Privies,^^  1  Phil.  Ev. 
324  and  Caioen  ^  HiWs  Notes,  p.  813-817.)  (6.)  Equally  un- 
tenable, it  seems  to  us,  is  the  objection  that  the  plaintiff  pur- 
chased the  decree  and  judgment  in  question  for  a  price  below, 
their  (ace.  This  objection  appears  to  be  the  misapplication 
of  a  rule  adopted  for  other  purposes,  chiefly  for  the  relief  and 
protection  of  sureties.  It  never  had  any  application  to  a 
judgment  sought  to  be  enforced  against  the  assets  of  the  judg- 
ment debtor  in  the  hands  of  his  voluntary  donee.  If  Peck 
had  sued,  he  would  have  been  entitled  to  the  full  amount  of 
the  judgment  and  decree,  and  the  plaintiff  as  his  assignee  has 
all  his  rights.  It  can  make  no  difference  to  the  defendants,  who 
owns  or  sues  on  them.  It  is  therefore  submitted  with  great 
respect  and  confidence,  that  the  plaintiff's  claim  has  been  fully 
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established,  that  the  objections  made  to  his  recovery  are  not 
tenable,  and  that  he  is  entitled  to  the  judgment  of  the  court  in 
accordance  with  the  prayer  of  his  complaint. 

W»  L.  Learned,  for  the  defendants.  As  to  the  first  prayer 
of  the  complaint :  I.  John  L.  Sill  had  no  legal  estate  in  thia 
land«  All  the  interests  of  the  cestuis  que  trust  terminated 
with  John  L.  SilPs  life.  The  estate  of  the  trustees,  therefore, 
terminated  with  his  life.  (4  Kenfs  Com,  310,  note  a.  NicoU 
V.  Walworth,  4  Denio,  885,  and  cases  there  cUed.)  This  is 
common  law  as  well  as  statute.  (1  Sug.  on  Pow.  119.  1  jR.  S. 
728,  §  61,  62.)  Even  the  contingency  on  which  he  was  to  be 
a  cestui  que  trust  never  took  eifect.  Upon  his  death  there  was 
'  a  contingent  remainder,  in  default  of  appointment,  to  his  issue 
living  at  his  death.  There  being  no  such  issue,  the  estate 
would  have  descended  to  the  heirs  of  Nicoll,  unless  it  had 
been  disposed  of  under  the  power.  John  L.  therefore,  had 
only  a  possibility,  (which  never  happened,)  of  a  life  interest  as 
cestui  que  trust  and  a  power. 

II.  If  John  L.  Sill  had  a  legal  estate,  this  suit  is  improper. 
The  judgment  should  be  enforced  by  execution,  and  the  other 
debt  in  the  surrogate's  court.  As  to  the  second  prayer  of 
the  complaint : 

III.  There  is  no  liability  on  the  decree,  because  there  is  no 
master's  report  or  confirmation  thereof. 

IV.  Neither  the  judgment  nor  the  decree,  as  to  these  de- 
fendants, are  any  evidence  of  an  indebtedness  of  John  L.  Sill. 
(1.)  A  judgment  is  evidence  only  against  parties  and  privies. 
(1  Greenl.  Ev,  522,  523,  189.)  (2.)  These  defendants  are 
not  privies  to  John  L.  Sill.  They  take  under  Nicoll.  (2  Chan, 
on  Pow.  §  1387,  1392.)  (3.)  A  right  to  maintain  this  action 
must  depend  on  Sill's  actual  indebtedness,  and  not  on  his  adr 
missions.    A  judgment  and  decree  are  only  admissions. 

V-  To  make  this  property  liable  for  John  L.  Sill's  debts, 
is  to  defeat  Nicoll's  lawful  intention.  (1.)  The  property  be- 
longed absolutely  to  Francis  Nicoll.  (2.)  He  chose  to  give  it 
on  legal  trusts,  and  to  give  John  L.  Sill  only  a  power.    (3.)  The 
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defendants  do  not  take  by  the  gift  of  Sill,  but  by  that  of  Nicoll. 
(2  Chance  on  Pow.  §  1387, 1392.  2  Sttg,  on  Pow,  25,  6.  Marl- 
borough V.  Godolphiny  2  Ves.  78.  Bradtsh  v,  Gibbs,  3  John. 
Ch.  550.)  The  obvious  intention  of  Nicoll  was  that  his  prop- 
erty should  go  to  such  of  his  relatives  and  descendants  as  Sill 
might  select. 

VI.  This  property  is  not,  by  John  L.  Sill's  will,  made  equi- 
table assets  for  the  payment  of  his  debts.  (1.)  Such  is  not 
the  effect  of  the  direction  to  pay  debts.  This  direction  is  be- 
fore the  testator  speaks  of  and  attempts  to  execute  the  power. 
It  does  not  purport  to  be  in  execution  of  the  power,  but  applies 
to  his  own  property.  (4  Kenfs  Com.  334,  835.  1  Jarman  on 
Wills,  628.  Blagge  v.  MUls,  1  Story,  C.  C.  445.  1  R,  S. 
733,  h  126.)  Even  if  the  second  item  had  been  a  devise  of 
all  the  testator's  property,  this  land  would  not  have  been 
conveyed  thereby,  but  would  have  passed  under  item  third. 
{Lowe  V.  Pennington,  10  L.  J.  K  S.  ch.  83.)  Besides,  John 
L.  had  a  power,  not  to  charge  this  land,  but  to  convey  and  dis- 
pose. It  is  inconsistent  with  the  specific  legacies.  Nor  is 
this  clause  a  defective  execution  of  the  power  which  equity  will 
aid.  (1  Story's  Bq.  Jur,  h  169, 170,  175  and  notes.  2  Chance 
on  Pow.  h  2818,  ^c.)  (2.)  The  execution  of  the  power  has  not 
made  the  property  equitable  assets.  The  principle  relied  on  by 
the  plaintiff,  as  stated  in  the  text  books,  is  that  a  general 
power  of  appointment  over  a  fund,  when  exercised,  makes  the 
property  assets  for  creditors.  (2  Sug.  on  Pow.  p.  28,  §  10  and 
11.  2  Chance  on  Pow.  i  1817,  et  seq.)  This  position  has 
never  been  sustained  in  this  state,  and  is  inequitable  in  itself. 
(1  Story's  Eq.  Jiir.  h  176,  note  2.)  There  is  no  justice  in  tak- 
ing property  which  the  appointees  hold  by  the  gift  of  the 
donor  of  the  power,  and  applying  it  to  debts  of  the  donee. 
(See  5th  point.  Holmes  v.  Coghill,  12  Ves.  212.)  The  prin- 
ciple, as  established  by  the  English  authorities,  is  subject  to 
these  restrictions :  1.  It  is  applied  oply  to  personal  estate,  or  a 
firnd  charged  on  land.  2.  A  general  power  of  appointment  is 
one  which  can  be  exercised  both  by  deed  and  will,  thus  giving 
the  donee  full  power  to  exercise  the  power  for  his  own  ben- 
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efit.  3.  In  almost  every  case,  the  property  has  come  originally 
from  the  donee  of  the  power ;  or,  4.  There  have  been  peculiar 
circumstances. 

The  following,  it  is  believed,  are  all  the  English  cases  touch- 
ing this  principle  :  Ashfield  v.  Ashfield,  (2  Vem,  287,  A,  D. 
1693.)  This  was  the  case  of  a  voluntary  settlement  by  Ash- 
field, of  his  own  personal  estate  in  trust,  as  he  should  by  deed 
or  will  appoint,  and  in  default  of  appointment  to  his  executors, 
administrators  and  assignees.  Tharnpsan  v.  Towne,  (2  Vern* 
319,  A,  D.  1694.)  In  consideration  of  the  conveyance  of  land 
from  the  defendant's  testator,  the  plaintiff  gave  defendant's  tes- 
tator a  bond,  conditioned  to  pay  such  legacies  as  defendant's 
testator  might  give,  not  exceeding  £500.  Plaintiff  brought 
his  suit  to  retain  out  of  the  £500  a  debt  due  him  from  defend- 
ant's testator,  and  was  allowed  to  retain  the  same.  {See  Raithr 
by^s  note  to  Vernon,)  Orise  v.  Goodwin^  (2  Freetn.  264,  A.  D. 
1703.)  A  power  given  to  the  testator  to  dispose  of  a  term  of 
years  in  land,  and  exercised  by  him,  was  held  not  to  be  assets. 
Lascelles  v.  Lord  Cornwallis,  (2  Verfi.  465,  A,  D.  1704.) 
The  case  of  a  ipo-wer  reserved  to  charge  an  estate,  by  deed  or  wUly 
with  £3000.  The  power  was  executed  by  deed,  as  a  collateral 
security  against  incumbrances  on  certain  land.  No  incum- 
brance arose,  and  the  donee  of  the  power  exercised  it  again  by 
will.  Shirley  v.  Lord  Ferrers,  decided  by  Lord  Talbot,  A.  D. 
1733-1736,  not  reported,  referred  to  in  Lord  Townshend  v. 
Windham,  (2  Ves.  smi.  2)  It  is  said  in  a  note  to  Holmes  v. 
Coghill,  (7  Ves.  608,)  that  the  decree  does  not  appear  to  in- 
clude a  decision  on  this  point ;  and  by  Lord  Hardwicke,  (2  Ves, 
sen.  2,)  *'  I  do  not  know  but  this  may  be  an  interest  in  the  land 
itself,  and  then  that  authority,"  {Shirley  v.  Ferrei's)  "  is  out  of 
the  case.''  Hintan  v.  Toye,  (1  Atk.  465,  A.  D.  1784.)  This 
case  does  not  touch  this  question.  The  question  is  whether, 
under  an  appointment  of  money  to  an  appointee.  "  to  be  em- 
ployed to  such  charitable  uses  or  other  purposes  as  he  should 
think  fit,"  the  appointee  took  a  beneficial  estate,  or  a  trust. 
Sainton  v.  Ward,  (2  Atk.  172,  A.  D.  1741.)  This  wa«  the 
case  of  a  power,  by  deed  or  will,  to  charge  an  estate  with  a 
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certain  sum.  Lord  Hardwicke's  general  expressions  in  this 
action  must  be  erroneously  reported.  (2  Qkance  on  Power Sy 
§  1830.)  Pack  T.  Bathurst,  (3  AtL  269,  A,  D.  1745.)  A 
power  to  charge  a  sum  of  money  on  land,  by  deed  or  will,  exe- 
cuted by  voluntary  deed,  held  assets.  Troughion  v.  Trough- 
ton,  (3  Atk.  656,  A,  D.  1747.)  The  testator  conveyed  incum- 
bered land  to  the  plaintiff,  with  a  covenant  against  incumbran- 
ces ;  plaintiff  gave  a  bond  to  pay  £300  to  such  person  as  the 
testator  should  by  deed  or  will  appoint.  Testator  appointed 
and  died.  Plaintiff  brought  his  bill  to  retain,  and  was  allowed 
to  retain,  out  of  the  £300,  the  amount  of  the  incumbrance. 
Lord  Townshmd  v.  Windham^  (2  Ves.  sen.  2,  A.  D.  1750.) 
The  grantor,  on  a  conveyance  of  his  land,  took  back  from  the 
grantee  a  covenant  to  permit  such  persons  as  the  grantor  should, 
by  deed  or  wiU^  appoint  to  enter  and  receive  the  rents  and  profits 
for  a  time.  The  grantor  appointed  by  deed,  and  the  fund  was 
made  assets  for  creditors.  Harrifigton  v.  Harle,  (1  Co.Vj  131, 
JL.  D.  1784.)  Personal  property  was  subject  to  appointment  by 
deed  or  will.  The  donee  of  the  power  made  no  appointment 
After  her  death  the  plaintiff,  her  administrator,  claimed  the 
property,  but  was  held  not  to  be  entitled.  The  rights  of  cred- 
itors were  not  in  question.  George  v.  MUbanke^  (9  Ves.  190, 
A.  D,  1803.)  The  testator  limited  certain  of  his  real  estate  in 
trusty  to  raise  by  sale  or  otherwise  a  fund,  to  be  paid  as  he 
should  by  deed  or  will  appoint.  He  appointed  a  part  by  deed 
and  the  whole  by  will.  The  plaintiff  was  a  creditor  and  ad- 
ministrator. The  fund  was  declared  part  of  the  personal  estate. 
Holmes  v.  CoghiU,  (12  Ves.  206,  A.  D.  1806,)  aflSrming  /S.  C. 
(7  Ves.  498.)  The  case  of  a  power  to  charge  land  by  deed  or 
will  not  having  been  executed,  it  was  not  held  assets.  Jenney 
V.  Andrews,  (6  Mad.  264,  A.  D.  1822.)  The  case  of  a  power 
to  appoint  personal  property  by  will.  The  donee  of  the  power 
made  his  will,  and  afterwards  became  a  bankrupt,  and  died. 
The  suit  was  by  the  appointee,  against  the  assignees  in  bank- 
ruptcy ;  and  it  was  held  that  she  was  entitled  to  the  fund. 

VII.  In  any  event,  this  suit  should  be  brought  for  the  benefit 
of  all  the  creditors  of  John  L.  Sill.     (Gushing  v.   Johnson, 
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15  N.  H,  Rep,  299.)  If  assets  at  all,  this  property  is  eqaita- 
ble  assets  ;  and  equitable  assets  are  to  be  distributed  to  all 
creditors  equally.  (1  Story's  Eq.  Jur,  §  554  and  cases  died, 
2  Fonb.  Eq.  403,  note.  Moses  v.  Murgatroyd^  1  John.  Ch, 
119.  Benson  v.  Le  Roy,  4  id.  651.  Morrice  v.  Bank  of 
England,  Cas.  Temp.  T.,  at  220.) 

VIII.  The  plaintiff  would  not,  under  any  circumstances,  be 
entitled  to  recover  the  whole  amount  of  these  claims.  (1.)  He 
has  very  little  equity.  He  voluntarily  bought  these  claims  for 
$800,  with  the  intention  of  bringing  this  suit  against  parties 
who  owed  Peck  nothing.  He  has  no  legal  claim,  and  only  a  re- 
fined equity  against  the  defendants ;  and  it  is  not  equitable 
that,  by  purchasing  a  lawsuit,  he  should  make  a  profit  of  4000 
per  cent.  (2.)  Norman  Peck  has,  at  least  in  equity,  the  same 
interest  with  the  plaintiff.  (3.)  Norman  Peck  has  already  re- 
ceived on  this  decree,  by  the  sale,  $2820  ;  and  he  should  there- 
fore be  postponed  until  other  creditors  have  received  an  equal 
per  centage  from  these  equitable  assets.  (1  Stort/^s  Eq.  Jur. 
i  557.  Ptirdy  v.  Doyle,  1  Paige,  558.  Wilder  v.  Keeler, 
8  id.  167.) 

IX.  If  maintainable  at  all,  this  action  should  be  against  all 
the  lands  affected  by  the  power,  including  the  four  other  farms 
devised  by  John  L.  Sill.  It  will  not  be  questioned  that  the 
will  of  John  L.  Sill  was  a  valid  execution  of  the  power.  This 
is  the  plaintiff's  claim.  By  this  will  Sill  disposes  of  all  the 
land  over  which  he  had  a  power,  including  this  in  controversy. 
If  any  one  is  to  bear  these  debts  of  Sill,  they  should  not  be 
thrown  on  these  defendants  exclusively.  The  reply  to  this  will 
probably  be,  that  as  to  the  Soop,  the  Baker,  the  Sill  and  the 
Evertsen  farms,  the  power  had  been  extinguished  or  barred. 
We  must  therefore  examine,  1.  What  kind  of  a  power  John  L. 
Sill  had.  2.  Could  it  be  extinguished  or  barred?  3.  If  it  could 
be,  has  it  been  extinguished  or  barred?  (1.)  JohnL.  Sill  had 
a  power  simply  collateral.  A  power  is  »imply  collateral 
when  given  to  a  person  who  has  no  interest  in  the  land,  and  to 
whom  no  estate  is  given.  (4  KenVs  Com.  817.  1  Sng.  on 
Powers,  43,  45.     1  Chance  on  Powers^  i  26-40.     Edwards  v. 
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Slater,  Hard,  410  6.  Shep.  Touch.  529 ;  Booth's  opinion  at 
end.  Coke  Lit.  342.  Harg.  ^  But.  note,  298.  Jacob's  Law 
Diet.  tit.  Powers.)  Sill  had  no  estate  or  interest  in  the  land, 
but  only  a  mere  naked  possibility  of  being  equitably  interest- 
ed in  the  rents  and  profits  at  some  future  time.  And  this  pos- 
sibility never  took  effect.  He  could  not  release  this  possibility. 
{Jackson  v.  Waidron,  13  Wend.  212.)  This  possibility  of  an 
equitable  interest  in  the  rents  and  profits  did  not  make  Sill's 
power  other  than  simply  collateral.  (Jones  v.  Verney,  Willes^ 
169, 177.  5  Denio,  693,  654.)  (2.)  Such  a  power  cannot  be 
extinguished  or  barred.  LHgges?  case,  1  Rep.  178  a.  1  Sug.  on 
Powers,  48,  49.  4  Kent,  346.  West  v.  Berney,  1  Russ.  ^ 
My*  431.  2  Chance  on  Powers,  §  3105,  ^c.  Co.  Lit.  842  6. 
Harg.  ^  But.  n.  298.  Co.  Lit.  287  a,  2^5  b.)  Again,  the  right  to 
make  a  will  is  given  by  statute,  and  no  man  can  deprive  himself 
of  it.  The  only  question  can  be  on  what  property  the  will 
operates ;  and  that  is  decided  in  this  case  by  the  will  of  Francis 
Kicoll.  (1  Sug.  on  Powers,  79.)  (3.)  Even  if  it  were  possi- 
ble to  bar  it,  this  power  has  not  been  barred  or  extinguished. 
Conveyances  of  the  Sill  and  of  the  Evtertsen  farm  were  exe- 
cuted by  the  trustees,  by  Mrs.  Sill,  John  L.  Sill  and  Francis  N. 
Sill  to  Richard  Sill,  with  covenants  by  John  L.  that  he  would 
not  convey  by  will.  The  only  title  which  passed  by  these  con- 
veyances was  an  estate  for  the  life  of  John  L.  The  contingent 
remainders  were  still  in  Richard  and  Francis  N.,  because  they 
oould  not  be  conveyed.  {Jackson  v.  Waldron,  13  Wend.  212. 
Edwards  v.  Varick,  S  Denio,  664.)  And  in  default  of  ap- 
pointment, and  if  that  remainder  should  not  take  effect,  then 
the  fee  was  in  the  heirs  of  Francis  NicoU.  John  L.  Sill's  cov- 
enant was  therefore  with  a  person  having  no  estate  in  the  land 
which  could  be  affected  by  Sill's  will,  and  could  not  operate,  to 
release  the  power.  For  if  the  power  had  been  released,  (as  the 
contingent  remainder  did  not  take  effect,)  the  title  would  be  not 
in  those  holding  under  the  conveyances,  but  in  the  heirs  of 
Francis  NicoU.  Nor  do  the  order  of  the  supreme  court,  and  the 
deeds  made  subsequent  thereto,  have  any  other  effect  than  that 
of  exhibits  K  and  0.  The  only  parties  to  the  order  were  John 
Vol.  XXI.  7 
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L.  Sill  and  Abigail  L.  Sill ;  and  it  was  entirely  ex  parte.  The 
direction  to  sell  was  void,  if  it  attempted  to  pass  an  estate  after 
the  life  of  John  L.  Sill.  Thai  was  the  limit  of  the  trust. 
The  direction  at  fol.  242  was  equally  void.  The  clause,  that 
the  land  conveyed  should  be  exempt  from  disposition  by  SilPs 
will,  it  was  beyond  the  power  of  the  court  to  make.  The  whole 
order  was  an  unathorized  interference  with  vested  rights  under 
Nicoll's  will.  The  same  may  be  said  of  the  act  of  the  legis- 
lature, {Session  Laws,  1852,  ch.  822.)  It  cannot  be  said  that 
these  conveyances  operated  in  execution  of  the  power,  for  that 
could  only  be  executed  by  will.  (2  Sug.  on  Powers,  128.  1  id. 
266.  4  Kent's  Com.  381.  1  Chance  on  Powers,  §  825.  An- 
derson V.  Dawson,  15  Ves.  532.)  The  devisees  therefore  must 
take  under  Sill's  will,  if  at  all,  and  must  be  parties  with  these 
defendants. 

Bf/  the  Court,  Parker,  P.  J.    It  is  clear  that  John  L.  Sill 
had  no  legal  estate  in  the  land.    That  was  vested  in  the  trus- 
tees.   He  was  not  even  entitled  to  receive  the  rents  and  profits 
from  the  trustees,  unless  he  survived  his  wife  as  well  as  his 
children ;  and  his  wife  was  living  at  the  time  of  his  death. 
The  contingency,  therefore,  on  which  he  could  derive  a  benefit 
as  cestui  que  trust  never  happened.     But  under  the  will  of 
Francis  Nicoll,  John  L.  Sill  was  empowered  and  authorized  to 
convey  and  dispose  of  all  the  land,  or  any  part  thereof,  by. his 
last  will  and  testament  under  his  hand,  executed  in  the  pres- 
ence of  three  witnesses  in  due  form  of  law,  and  to  limit  and 
appoint  the  uses  thereof  in  such  manner  as  he  might  deem 
proper ;  and  that  power  was  executed  by  John  L.  Sill,  who  by 
will  devised  the  property  in  question  to  Horace  L.  Sill  and 
William  A.  Woodward  in  trust  for  the  benefit  of  the  other  de- 
fendants.    The  principal  question  to  be  determined  in  this  case 
w,  whether  the  power  thus  conferred  upon  John  L.  Sill  and 
executed  by  him,  gave  to  him  an  interest  in  the  property  which 
can  be  reached  by  the  creditors  as  equitable  assets.     The  will 
of  Francis  Nicoll  was  executed  and  took  efiect  previous  to  the 
^option  of  the  revised  statutes,  and  the  question  must  there- 
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fore  be  determined  without  reference  to  their  provisions  on  this 
sabject. 

The  elementary  writers  all  agree  as  to  the  general  mle.  It 
is  stated  by  Chancellor  Kent,  (4  Kenfs  Com,  339,)  as  follows : 
"  A  court  of  chancery  holds  that  where  a  person  has  a  general 
power  of  appointment  over  property,  and  he  actually  exercises 
his  power,  whether  by  deed  or  will,  the  property  appointed  shall 
form  part  of  his  assets,  and  be  subject  to  the  claims  of  credit- 
ors in  preference  to  the  claims  of  the  appointee ;  and  Sugden 
states  the  rule  in  nearly  the  same  language.  (2  Sugden  on 
Powers^  §  27.)  Chance  {Chance  on  Powers^  §  1817,)  after 
saying  that  a  power  is  not  property,  adds  :  ''  If,  however,  the 
donee  see  fit  to  execute  his  power,  thus  assuming  a  dominion 
over  the  property,  it  may  thenceforth  be  regarded  as  a  part  of 
his  estate,  and  as  such  be  subject  at  least  in  equity,  to  the 
claims  of  creditors."  The  English  cases  generally  cited  in 
support  of  the  rule  thus  stated  by  the  elementary  writers  are, 
2  Vernon,  287;  Id.  319;  Id.  466;  1  Atk.  465;  6  Mad.  264; 
2  Cromp.  4*  ^^^'  124.  In  Grise  v.  Goodwin,  (2  Freeman, 
264,)  a  power  given  to  a  testator  to  dispose  of  a  term  of  years 
in  land,  and  which  was  said  to  have  been  exercised  by  him,  was 
held  not  to  be  assets.  But  that  case  has  not  been  sustained, 
and  Chance  says  of  it,  {Chance  on  Powers,  k  1826,)  '*  even  as- 
suming that  the  will  in  that  case  operated  as  an  appointment 
(which  he  said  was  contrary  to  all  the  cases,  because  no  reference 
was  made  in  it  to  the  power,)  the  fund  would  now  be  considered 
assets.^  I  shall  have  occasion  to  speak  further  hereafter  of  the 
cases  from  which  the  general  rule  above  stated  has  been  de- 
duced. 

But  it  is  clumed  in  this  case  on  the  part  of  the  defense,  that 
Sill's  power  of  appointment  was  not  general  within  the  mean- 
ing of  the  rule  I  have  referred  to,  because  he  was  only  author- 
ized to  convey  by  will  and  not  by  deed.  The  elementary 
writers  recognize  no  such  distinction.  Sugden  says,  (1  Sugden 
on  Powers,  471,)  "  By  a  general  power  we  understand  a  right 
to  appoint  to  whomsoever  the  donee  pleases.  By  a  particular 
power  it  is  meant  that  the  donee  is  restricted  to  some  objects 
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designated  in  the  deed  creating  the  power,  as  to  his  own  chil- 
dren." The  definitions  were  established  and  well  understood 
long  before  they  were  substantially  adopted  by  our  revised 
statutes.  (1  R.  S.  782,  §S  77,  78.  See  note  of  Powell  to 
Fecame  on  Executory  Devises^  347  to  388.  Humphreffs  ob- 
servations on  Real  Property^  83.    4  Kenfs  Com.  318.) 

I  concede  that  in  most  of  the  cases  referred  to  in  the  elemen- 
tary books  and  cited  by  counsel  on  the  argument,  the  power 
was  authorized  to  be  executed  either  by  deed  or  will  at  the 
election  of  the  donee  of  the  power,  but  in  none  of  these  cases 
is  the  distinction  here  contended  for,  recognized,  or  the  decision 
placed  upon  any  such  ground.  Whether  the  power  to  appoint 
be  by  deed  or  will,  in  either  case  the  control  of  the  fee  is  abso- 
lute, and  may  be  equally  beneficial  to  the  person  executing  it 
His  disposition  of  the  fee  by  will  may  be  final  and  conclusiye, 
and  if  he  may  dispose  of  it,  to  whom,  and  for  such  uses  as  he 
pleases,  he  may  secure  to  himself  the  whole  beneficial  interest, 
as  by  devising  it  to  pay  his  own  debts.  The  only  difierenoe 
between  a  disposition  by  deed  or  by  will  is  that  in  the  latter  case 
his  conveyance  will  not  operate  till  his  death.  This,  in  efiiect, 
postpones  the  executing  of  the  power  by  the  donee,  but  in  no 
respect  lessens  the  extent  or  absoluteness  of  his  control,  or  de- 
tracts from  its  beneficial  character. 

If  the  power  be  not  conferred  till  the  person  to  whom  it  is 
given  is  about  to  transact  the  last  business  of  his  life,  in  the 
last  moments  of  his  existence,  it  would  be  entirely  immaterial 
whether  he  was  authorized  to  execute  it  by  will  alone  or 
by  either  deed  or  will,  at  his  discretion,  as  in  either  case  the 
estate  to  be  created  would  take  effect  at  his  death. 

A  power  is  certainly  none  the  less  general  because  there  is 
delay  in  conferring  it,  or  because  delay  is  required  in  its  execu- 
tion. If  the  power  here  conferred  were  directed  to  be  executed 
either  by  deed  or  will  when  the  appointee  should  arrive  at  a 
given  age,  and  not  before,  it  would  hardly  be  contended  that 
the  power  was  not  general  because  thus  postponed.  If  the 
power  be  absolute,  and  the  discretion  as  to  the  application  of 
the  avails  unrestricted,  I  can  see  no  difference  in  principle, 
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whether  it  may  be  executed  by  deed  or  by  will,  or  whether  it 
may  be  executed  immediately  or  only  at  a  future  day ;  or  how 
long  time  is  given  to  th#donee  for  its  execution,  if  there  is  suf- 
ficient for  that  purpose.  When  executed,  the  control  being  ab- 
solute the  power  is  general,  and  not  till  then  could  it  be  deemed 
to  be  property,  for  until  executed  there  would  be  no  evidence  of 
its  acceptance. 

A  general  power  to  devise  by  will  gives  to  the  donee  of  the 
power  the  absolute  control  over  a  remainder  in  fee  after  his 
death.  It  places  the  property,  in  that  respect,  upon  the  same 
footing  as  if  it  had  belonged  to  the  donee,  independent  of  the 
power.  When  a  power  is  executed  by  deed,  the  act  of  convey- 
ance is  conclusive  upon  the  grantee :  when  by  will  only,  it  may 
be  revoked  at  pleasure  during  the  life  of  the  testator.  This 
distinction  is  claimed  as  available  to  the  defense ;  but  surely 
without  good  reason,  for  the  absoluteness  and  extent  of  the  con- 
trol of  the  property  is  even  greater  in  the  latter  case  than  in 
the  former,  and  certainly  none  the  less  beneficial  to  the  donee 
of  the  power. 

The  principle  upon  which  the  right  of  the  creditor  rests  is, 
that  the  absolute  power  of  conveying  or  disposing  of  property 
ibr  one's  own  benefit,  makes  the  person  to  whom  it  is  given  the 
owner.  The  power  of  absolute  and  beneficial  control  cannot 
and  ought  not  to  be  separated  from  the  ownership.  {Rev. 
Notes,  ZR.S.2d  ed.  589.) 

This  precise  question  was  decided,  after  a  very  full  discus- 
sion, in  Jbhnson  v.  Cushing,  (15  N.  H,  Rep.  313,)  and  I 
refer  to  the  opinion  of  the  learned  judge  in  that  case  for  a 
more  full  examination  of  the  same  objections  urged  here.  In 
that  case  the  power  was  given  to  dispose  of  property  by  deed 
<Hr  will,  to  take  effect  at  the  death  of  the  donee  of  the  power. 
That  was  conferring  no  greater  authority  than  if  it  had  been 
confined  to  an  execution  by  will  alone ;  for  a  deed  to  take  effect 
at  his  death  would  have  only  the  same  effect.  In  that  case  the 
court  held  the  power  to  be  general,  and  adjudged  the  property, 
over  which  the  power  had  been  executed,  to  be  assets  liable  for 
the  payment  of  debts. 
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In  most  of  the  English  cases  cited,  the  power  was  to  be  exe- 
cuted over  personal  property,  but  Chance  says  (§  1836)  "no 
discussion  has  been  founded  on  thaH  point,  the  property  ap- 
pointed appears,  according  the  authorities,  to  be  considered  as 
having,  in  a  sense^  become  the  donee's."  A  fair  examination  of 
these  cases  shows  that  this  was  the  principle  upon  which  they 
were  all  made,  whatever  peculiar  circumstances  some  of  them 
may  have  exhibited.  Whether  the  property  be  real  or  personal 
can  make  no  difference  in  principle.  In  both  cases  the  same 
rule  will  be  applicable.  The  questions  raised  and  decided  in 
the  case  of  Johnson  v.  Cushing-,  above  cited,  cover  the  whole 
ground.  That  was  a  case  of  a  power  over  real  property,  the  ex- 
ecution of  which  was  restricted,  as  to  its  taking  e£fect,  till  the 
death  of  the  donee  of  the  power.  If  that  case  was  correctly 
decided,  and  I  see  no  reason  to  doubt  it,  either  upon  authority 
or  principle,  it  is  conclusive  against  the  defendants  in  this  case. 
In  the  very  able  and  ingenious  argument  for  the  defense,  the 
fiict  was  adverted  to,  that  in  most  of  the  English  cases  there 
were  other  peculiar  circumstances,  such  as,  that  in  some  of 
them  the  property  came  originally  from  the  donee  of  the  power, 
and  in  others,  that  the  remainder,  in  default  of  appointment, 
went  to  the  executors  or  heirs  of  the  donee  of  the  power.  But 
I  lay  these  circumstances  out  of  view,  as  I  do  the  significant 
fact  that  by  the  will  of  NicoU  the  trustees  were  authorized  at 
any  time  during  the  continuance  of  the  trust,  to  cut  down  any 
timber  or  wood  on  the  land,  sell  it  and  pay  the  proceeds  to  John 
L.  for  his  sole  use  If  I  am  right  in  holding  that  the  controll- 
ing principle  is  that  ownership  is  inseparable  from  the  absolute 
beneficial  power  of  disposition,  these  other  circumstances  are 
entitled  to  no  weight,  and  cannot  be  taken  into  consideration. 

My  conclusion  in  this  case  is,  that  the  power  to  dispose  of 
the  fee  of  the  land  by  will  was  a  general  power  of  which  Sill 
might  have  the  exclusive  benefit,  and  that,  having  exercised  it^ 
his  interest  will  be  deemed  assets  upon  which  the  plaintiff's 
demands  are  equitable  liens. 

I  think  the  evidence  of  the  judgment  and  of  the  decree  was 
properly  received.    The  property  being  adjudged  to  be  Sill's, 
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it  is  enongh  to  introdnce  the  same  evidence  of  Sill's  indebted- 
ness as  if  the  action  were  against  Sill  alone.  Such  evidence  is 
always  introduced  as  proof  of  the  extent  of  indebtedness,  be- 
tween a  creditor  and  a  third  person,  where  property  has  been 
fraudulently  transferred.  It  is  never  necessary  in  such  a  case 
to  prove  more  than  the  judgment  against  the  debtor,  who  is 
claimed  to  be  the  owner  of  the  property  seized.  The  action 
being  to  establish  a  lien  on  specific  property,  is  of  the  nature 
of  a  proceeding  in  rem;  and  in  such  case  a  judgment  is  conclu- 
siye  as  to  all  the  parties.  (4  Selden,  892.  1  Stark.  Ei).  228. 
PhU.  Ev.  228,  828.) 

I  do  not  think  it  was  necessary  that  this  action  should  be 
prosecuted  for  the  benefit  of  all  the  creditors  of  John  L.  Sill. 
It  is  brought  to  enforce  an  equitable  lien  on  land,  and  I  see  no 
reason  why  the  rule  laid  down  in  Corning  v.  White,  (2  Paige, 
567,)  is  not  applicable,  By  that  rule  the  judgment  creditor 
who  first  files  his  bill  obtains  a  priority  in  relation  to  the  prop- 
erty and  effects  of  the  defendant  which  cannot  be  reached  by 
execution  at  law.  But  if  the  judgments  against  Sill  are  to  take 
precedence  according  to  their  priority,  it  would  not  affect  the 
plaintiff's  claim ;  for  there  is  no  evidence  of  any  older  judgment 
than  the  plaintiff's. 

Nor  was  it  necessary  that  the  plaintiff's  claim  should  be 
made  against  all  the  land  affected  by  the  power.  The  plaintiff 
has  preferred  to  seek  to  enforce  his  claim  against  a  portion  of 
the  premises  not  conveyed  by  Sill  previous  to  the  making  of 
his  will,  and  he  has  thus  avoided  the  litigation  of  other  ques- 
tions that  might  have  been  raised.  If  the  lands  on  which  his 
claim  is  made  are  not  of  sufficient  value  to  pay  the  plaintiff's 
debt,  it  will  be  a  misfortune  to  the  plaintiff  but  not  a  matter  of 
which  the  defendants  can  complain.  t 

The  defendants  cannot  object  that  the  plaintiff  purchased 
these  judgments  for  less  than  the  whole  amount  due,  or  that  the 
plaintiff,  if  he  recovers,  will  be  bound  to  pay  a  sum  of  money  to 
some  other  person. 

The  measure  of  the  lien  to  be  enforced  against  property  ad- 
judged to  be  Sill's  is  the  amount  of  Sill's  indebtedness ;  and 
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as  that  debt  belongs  to  the  plaintiff,  the  defendants  can  be 
made  responsible  to  no  preyious  owner  of  it,  and  need  no  pro* 
tection  against  any  action  by  any  such  person. 

The  plaintiff  must  therefore  have  judgment  declaring  the 
judgment  recovered  in  favor  of  Norman  Peck,  a  lien  on  the 
276|  acres  of  land  for  the  amount  due  thereon,  viz :  $2,468.51, 
with  interest  from  17th  February,  1845,  and  the  decree  a  lien 
for  the  amount  unpaid,  viz :  $6,997.52,  and  interest  thereon 
from  20th  March,  1845,  and  directing  the  sheriff  to  sell  the 
land  to  satisfy  said  liens,  in  the  same  manner  and  with  the  like 
notice,  as  on  sales  under  executions. 

[Albany  Gbnebal  Term,  September  8, 1865.  Parker,  WrighivA  WaUon, 
JosUoes.] 


The  Bensselaer  and  Washington  Plank  Road  Compa- 
ny vs.  Wetsel. 

In  an  action  to  reoover  the  amount  of  calls  made  upon  a  subscription  to  the  cap- 
ital stock  of  a  plank  rood  company,  it  is  no  defense  that  the  name  of  one  of  the 
original  subscribers  was  erased,  before  the  articles  of  association  were  filed ; 
where  it  appears  that  the  erasure  was  made  with  the  knowledge  of  the  defend- 
ant, and  of  all  the  directors,  and  at  the  request  of  the  person  whose  name  was 
erased,  and  without  any  fhiudulent  intent. 

On  a  subscription  for  stock,  there  is  an  implied  promise  to  pay  for  it 

The  remedy  for  non-payment  is  not  confined  to  a  forfeiture  of  the  stock.  Thai 
remedy  is  merely  cumulative. 

A  subscription  to  the  ftiU  amount  named  in  the  articles  as  the  capital  stock  of  the 
company  is  not  a  condition  precedent  to  the  right  of  recovery  upon  a  sub- 
scription. 

THIS  was  an  action  to  recover  the  arrears  upon  the  subscrip- 
tion of  the  defendant  for  twenty  shares  of  stock  in  the 
plaintiffs'  company.  The  plaintiffs  were  duly  incorporated  on 
the  8tb  of  April,  1850.  The  answer  did  not  deny  the  regularity 
of  the  plaintiffs'  organization,  or  their  existence  as  a  corporation. 
The  complaint  alleged,  and  the  answer  did  not  deny,  that  on  the 
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8th  of  April,  1850,  the  defendant  signed  the  articles  set  forth  in 
the  complaint,  and  subscribed  for  twenty  shares  of  the  stock,  at 
$50  a  share.  The  complaint  also  alleged,  and  the  answer  did 
not  deny,  that  he  thereupon  became  a  stockholder  in  the  com- 
pany. The  answer  denied  merely  the  legal  conclusion  as  the 
effect  of  such  subscription,  that  he  agreed  to  take  and  pay  for 
the  stock  for  which  he  subscribed.  The  complaint  alleged  and 
the  answer  did  not  deny,  that  on  the  22d  of  October,  1850,  the 
directors  required  payment  of  the  amount  subscribed,  by  the 
24th  of  November  following,  and  duly  notified  the  defendant 
of  the  time  and  place  at  which  such  payment  was  required.  The 
complaint  alleged,  and  the  angwer  did  not  deny,  that  $950  re- 
mained unpaid  of  the  $1000  subscribed  by  the  defendant.  The 
answer  alleged,  1.  That  the  plaintiffs  did  not  adhere  to  the  route 
designated  in  the  articles,  but  fraudulently  changed  the  course 
of  the  road,  after  the  defendant  subscribed.  2.  That  the  whole 
amount  of  the  capital  had  not  been  subscribed,  at  the  time  the 
call  for  payment  was  made  upon  the  stockholders.  That  the 
defendant  was  entitled  to  a  set-off  of  $500.  On  the^r^^  of 
these  issues,  the  referee  found  against  the  defendant,  as  matter 
of  fact.  The  second  allegation  he  held  to  be  immaterial.  On 
the  third  issue,  he  allowed  to  the  defendant  a  set-off  of  $276.78, 
the  amount  agreed  upon  by  the  parties. 

On  the  hearing  before  the  referee,  a  certified  copy  of  the  arti- 
cles of  association  of  the  plank  road  company,  as  the  same  were 
when  filed,  was  introduced  in  Evidence  by  the  plaintiffs'  counsel. 
This  was  objected  to  by  the  defendant  on  the  grounds,  1.  That 
there  was  a  variance  between  the  original  articles,  and  the  copy 
offered  in  evidence,  in  that  the  latter  did  not  contain  the  name 
of  William  Van  Veghten,  who,  it  was  proved,  subscribed  the 
original  articles.  2.  That  the  erasure  of  said  Van  Veghten's 
subscription  (if  actually  made  so  as  to  destroy  his  subscription) 
rendered  the  defendant's  subscription  void,  and  discharged  him 
from  all  liability  to  pay  the  same.  It  was  proved  that  Van 
Veghten  was  a  member  of  the  board  of  supervisors  of  Rensse- 
laer county,  and  that  it  was  suggested  by  some  of  the  directors 
that  he  ought  not  to  belong  to  the  company,  as  it  might  become 
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necessary  to  make  application  to  the  said  board  of  supervisors 
for  the  appointment  of  commissioners  to  locate  the  road.  That 
by  Van  Yeghten's  consent  his  name  was  erased  from  the  arti- 
cles, before  they  were  filed.  The  referee  overruled  the  objec- 
tion, and  received  the  certified  copy  of  the  articles  in  evidence. 
The  plaintiffs'  counsel  then  proved  that  after  the  route  of  the 
road  had  been  located  along  the  bank  of  the  Hudson  river,  persons 
owning  302  shares  of  the  stock  of  the  company  signed  a  written 
consent  that  the  route  of  the  road  be  changed  to  what  was  called 
the  eastern  route.  And  all  of  the  inspectors  of  the  county  6f 
Bensselaer,  whose  appointment  is  provided  for  in  the  33d  sec- 
tion of  the  act  entitled  ^'  An  act  to  provide  for  the  incorporation 
of  companies  to  construct  plank  roads  and  for  companies  to  con- 
struct turnpike  roads,"  passed  May  7, 1847,  being  three  in  num- 
ber, also  gave  their  consent  in  writing  to  such  change  of  route ; 
and  thereupon,  and  on  the  20th  day  of  August,  1850,  the  said 
plaintiffs'  directors  passed  a  resolution  changing  the  route  of 
said  road  from  the  said  western  to  the  eastern  route. 

The  referee  reported  in  favor  of  the  plaintiffs,  for  $761.19, 
and  judgment  was  perfected  for  that  sum,  and  the  defendant 
appealed. 

Pierson  ^  Smith,  for  the  appellant    I.  The  referee  erred  in 
receiving  in  evidence  the  certified  copy  of  the  articles  of  associ- 
ation, notwithstanding  the  defendant's  objection  that  there  was 
a  variance  between  the  originai  and  the  copy.    William  Van 
Vecbten  subscribed  10  shares  to  the  original  articles.    His 
name  does  not  appear  upon  the  copy  produced  at  the  trial,  or 
that  aDDexed  to  the  complaint. 
il  The  referee  erred  in  overruling  the  objection  that  the  era- 
sure  of  Van  V^^chten's  subscription  avoided  the  defendant's  sub- 
nTr^^'  *^ci   discharged  him  from  all  liability  to  pay  the  same. 
^^,    ^  ^^^J  ^^l  Qf  building  the  road  was  a  joint  enterprise  between 
^^e  a1/^  ^^^^ibers  ;    ©*^^  subscriber  was  expected  to,  and  each 
tejjt  Qf  ,     *^^   others  to  contribute  towards  the  project,  to  the  ex- 
tblagjjf^  ^tiock  tbey  respectively  subscribed.    The  erasure  of 

^^^ij^^j^^  gyitirely  subverts  this  understanding ;  it  with- 
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«lnw8  the  amount  of  the  snbscription  from  the  common  fund,  leav- 
ing the  other  subscribers  to  supply  its  amount ;  thereby  enforc- 
ing upon  them  responsibilities  not  assumed,  or  intended  to  be 
assumed,  by  the  act  of  subscription.  Will  it  be  held  that  one  half 
of  the  subscriptions  may  be  erased,  and  that  the  defendant  shall 
nevertheless  be  held  to  pay  his  ?  If  not,  the  principle  for  which 
we  contend  is  established.  (2.)  There  is  no  evidence  to  show 
that  the  erasure  was  made  with  the  defendant's  knowledge,  for  a 
fiur  purpose,  or  without  any  fraudulent  intent,  as  found  by  the 
referee.  John  Y.  Lansing,  the  only  witness  sworn  upon  the 
subject,  swears  that  the  object  of  the  erasure  was  to  render 
Van  Yeghten  competent  to  act  in  the  board  of  supervisors.  He 
also  avers,  distinctly,  that  he  has  no  recollection  as  to  whether 
or  not  the  defendant  was  present  or  knew  of  the   erasure. 

III.  The  referee  erred  in  deciding  that  the  subscribers  to  the 
articles  of  association  were  bound  to  pay  at  the  rate  of  $50  for 
every  share  subscribed  by  them.  These  articles  contain  no 
promise  on  the  part  of  subscribers  to  pay  the  sums  subscribed 
by  them ;  and  without  such  promise  the  plaintiffs  are  limited 
to  the  remedy  provided  by  §  89  of  the  act  of  1847,  viz :  the 
forfeiture  of  the  defendant's  stock.  {Dudley  v.  Mayhew,  8 
Com.  9.  Almy  v.  Harris,  5  John.  175.  Plowderij  206.  An- 
daver  and  Medford  Co.  v.  Chndd^  6  Mass.  89.  Andover  and 
Medford  Co.  v.  Hays,  7  id.  105.  New  Bedford,  ^c.  Co.  v. 
Adams,  8  id.  187.  Franklin  Glass  Co.  v.  White,  1*  id.  286. 
Smith's  Com.  778,  and  aviharities  cited.  24  Verm.  Rep.  465.) 
There  is  no  cause  of  action  set  forth  in  the  complaint.  It  does 
not  allege  any  consideration  for  the  promises.  In  &ct  there 
was  no  consideration  and  no  mutuality  of  promises.  It  does 
not  allege  that  the  defendant  ever  received  any  stock ;  or  that 
the  plaintiffs  ever  offered  him  any ;  or  that  the  plaintiffs  had 
any  stock  for  the  defendant ;  or  that  defendant  paid  $5  on  each 
of  his  shares  before  the  articles  of  association  were  filed. 
(1  Camstock,  581.    2  Pick.  579.    11  John.  98.) 

lY.  There  was  no  sufficient  evidence  to  show  that  the  de- 
fendant ever  took  any  of  the  plaintiffs'  stock,  as  alleged  in  the 
complaint.    It  is  alleged  in  the  complaint,  that  he  agreed  to 
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take  the  stock  by  snbscribing  his  name  to  the  articles,  d&c» 
The  defendant,  by  his  answer,  distinctly  denies  that  he 
ever  did.  as  alleged  in  the  complaint,  agree  to  take  the 
stock  in  question.  It  is  insisted,  therefore,  that  under  the 
pleadings  the  plaintiffs  were  bound  to  prove  an  actual  suIh 
scription  by  the  defendant.  No  such  proof  was  given  or 
offered  on  the  trial.  A  certified  copy  of  the  articles  of  asso* 
ciation,  although  presumptive  evidence  of  incorporation,  and  of 
the  facts  therein  stated,  {Laws  q/'1847,  p>  217,  §  3,)  does  not 
dispense  with  the  ordinary  common  law  proof  of  liability,  when 
as  in  this  case,  the  action  is  founded  directiy  upon  a  subscription» 

y.  There  is  no  evidence  that  the  directors  have  made  the 
requirement  for  the  payments  of  stock  directed  by  i  89  of  the 
plank  road  law  of  1837.  The  statute  requires  that  the  calls 
shall  be  equal  upon  all  stock  subscribed.  But  there  is  no  evi^ 
dence  that  any  person,  other  than  the  defendant,  has  been 
required  to  pay  in  this  company. 

YI.  There  is  no  evidence  that  notice  has  been  given  of  pay- 
mients  required  by  the  directors  as  directed  by  said  {  39.  The 
statute  requires  that  notice  shall  be  given  to  all  the  subscriberSi 
But  there  is  no  evidence  that  notice  has  been  given  to  any  other 
person  than  the  defendant. 

Vn.  The  referee  erred  in  deciding  that  it  was  of  no  conse^ 
quence  that  the  whole  of  the  plaintiffs'  capital  stock  was  not 
subscribed.  It  is  insisted  that  no  installments  for  the  general 
purposes  of  the  corporation  can  be  called  in  until  the  whole 
capital  stock  is  subscribed.  (Salem  MUX  Dam.  Cor.  v.  Ross^ 
6  Pick.  23.  Proprietors  of  Cabot  Bridge  v.  Chapaiuj  ^c. 
6  Cush.  50.) 

Yin.  The  referee  erred  in  deciding  that  the  change  of  the 
route  of  the  proposed  road  was  made  in  due  form  of  law. 
(1.)  The  amount  of  capital  stock  of  the  company  was  $50,000 ; 
(see  articles  of  association,  fol.  12 ;)  which  stock  consisted  of 
1000  shares,  at  $50  each.  (2.)  It  is  not  pretended  that  more 
than  426  shares  were  ever  subscribed.  The  amount  of  the  sub- 
scriptions, therefore,  was  only  $21,300 — much  less  than  one- 
half  of  the  capital  stock,  instead  of  being  two-thirds  of  the 
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lysine.  (3.)  By  an  act  of  6th  of  April,  1849,  (Ldws  of 
1849,  p,  374,  §  1,)  the  directors  may,  with  the  written  consent 
of  the  persons  owning  two-thirds  of  the  stock,  and  with  the 
written  consent  of  the  majority  of  the  inspectors,  construct 
branches^  dec,  or  change  the  route  of  their  road.  (4^)  It  wottld 
follow  of  coarse,  that  inasmuch  as  two-thirds  of  the  stock 
was  never  subscribed  for  or  owned,  the  written  consent  of 
persons  owning  two-thirds  of  the  stock  could  not  be  obtained 
(5.)  The  truth  is,  and  that  appears  by  the  case,  that  subscribers 
of  only  two-thirds  of  less  than  one-half  of  the  stock  gave  their 
assent  to  the  alteration.  (6.)  This  alteration  and  division  of 
the  route  is  at  issue  by  the  pleadings,  and  the  referee  has  erro« 
neously  decided  that  it  was  legally  altered* 

IX.  The  referee  erred  in  deciding  that  the  plaintiffs  arte  en* 
tided  to  recover  the  full  amount  unpaid  upon  the  defendant's 
subscription.  If  it  be  true,  as  decided  by  the  referee,  that  the 
right  to  sue  for  or  forfeit  the  stock  is  elective  with  the  com" 
pany,  it  is  insisted  that  the  plaintiffs,  before  the  commencement 
of  this  action,  made  the  election  to  adopt  the  statute  remedy  of 
forfeiture  in  case  of  non-payment.  The  plaintiffs  in  effect  say 
to  the  defendant,  "  pay,  or  in  case  you  neglect  we  will  forfeit 
your  stock."  Thus  leaving  the  defendant  to  choose  either  al- 
ternative. He  has  chosen  not  to  pay,  and  the  plaintiffs  are 
bound  by  the  remedy  they  have  proposed  in  such  case,  that 
is,  to  forfeit  the  defendant's  stock,  and  all  payments  made 
thereon.     {Small  v.  Herk.  Man,  Co.  2  C&msL  380.) 

M.  L.  FUley,  for  the  respondents.  I.  The  subscription  of 
the  defendant  being  admitted,  for  20  shares,  at  $50  a  share,  the 
law  implies  a  promise  to  pay  for  the  stock.  (1.)  The  articles 
and  the  subscription  were  in  precise  conformity  with  the  statute. 
The  act  authorizes  the  directors  to  ^'  require  payment  of  the 
sums  subscribed  to  the  capital  stock."  It  provides  also  a  cu- 
mulative  remedy  by  the  forfeiture  of  stock,  and  of  any  previous 
payments.  It  declares  the  stockholders  to  bo  individually  lia- 
ble for  an  equal  amount  of  debts  over  arid  above  their  stock.  It 
provides  that  the  shares  "  shall  be  deemed  personal  property." 
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The  value  is  designated  by  the  articles,  and  he  who  buys  impli^ 
edly  promises  to  pay.  (Laws  of  1847,  216,  §§  1,  20,  39, 44, 47* 
1  R.  S.  579,  §  14,  sitbd.  5 ;  600,  §  1.)  (2.)  The  obligation  and 
agreement  to  pay  is  implied  from  the  subscription  for  stocki 
{Northern  Rail  Road  Co.  v.  Miller,  10  Barb.  260.  Palmer 
V.  Lawrence,  3  Sandf.  161, 164.  Spear  v.  Crawford,  14  Wend. 
23.  Troy  Turnpike  Co.  v.  McChesney,  21  id.  296.  Efner 
V.  Shaw,  2  id.  567.  Beene  v.  Cahawba  Rail  Road  Co.,  8  Ala. 
N.  S.  660-67.  Instone  v.  Frankfort  Bridge  Co.,  2  BM,  576, 
678,  580.  Hartford  and  Newhaven  R.  R.  Co.  v.  Kennedy,  12 
Conn.  R,  500.) 

II.  The  remedy  by  forfeiture  is  merely  cumulative,  and  does 
not  supersede  the  remedy  by  action.  (  Troy  Turnpike  Co.  v. 
McChesney,  supra.  Goshen  Turnpike  Co.  v.  Hurtin,  9  John. 
217.  Mann  v.  Currie,  2  Barb.  294.  Northern  Rail  Road 
Co.  V.  MiZZer,  10  jBarft.  260,  271.) 

III.  It  was  immaterial  whether  the  whole  amotint  of  capital 
stock  had  been  subscribed  or  not,  at  the  time  payment  was  re- 
quired. (Laws  of  1847,  p.  217,  §  2.  Hamilton  Plank  Road 
Co.  V.  Rice,  7  Barb.  166,  7.) 

lY.  The  defendant  failed  to  sustain  the  allegation  that  the 
directors  fraudulently  changed  the  route  of  the  road.  (1.)  This 
court  decided  at  special  term,  upon  the  precise  facts  presented, 
not  only  that  there  was  no  fraud  on  the  part  of  the  directors, 
but  that  the  change  was  properly  and  legally  made.  (2.)  The 
articles  do  not,  and  are  not  required  to  define  the  precise  route. 
The  general  description  is  equally  applicable  to  the  eastern  and 
the  western  routes  A  change  of  route  was  authorized  by  the 
act  of  1849,  with  the  consent  of  the  owners  of  two-thirds  of  the 
stock,  and  of  the  local  inspectors.  No  joint  commission  of  the 
inspectors  of  the  different  counties  was  contemplated.  The  author- 
ity of  the  inspectors  respectively  was  limited  to  their  own  coun- 
ties by  the  34th  section  of  the  act  of  1847.  The  change  of  route 
was  within  the  county  of  Bensselaer,  and  was  made  with  the 
written  consent  of  the  local  inspectors,  and  of  the  owners  of  302 
shares  of  the  446  shares  subscribed.  {Laws  of  1847,  p.  214^ 
a  1,  83,  34.     Id,  1849,  p.  374,  §  1.)    (3.)  The  liability  of  the 
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defendant  upon  his  subscription  was  not  dependent  on  the  fidel- 
ity with  which  he  and  his  associate  directors  managed  the  affairs 
of  the  company.  That  was  a  question  between  the  corporation 
and  the  government.  {McFarlan  t.  Triton  Ins.  Co,j  4  DeniOj 
892,  897.  Palmer  v.  Lawrence,  8  Sandf.  162,  170.  T/ie 
River  Navigation  Co,  v.  Neal,  8  Hawks,  520.)  {4.>  The  ref- 
eree was  clearly  right  in  assuming  that  there  was  no  irregularity 
in  this  respect,  and  when  the  case  was  submitted,  the  point  was 
abandoned,  by  placing  the  defense  exclusively  on  other  grounds. 

y.  The  material  facts  were  not  merely  proved,  but  admitted 
by  the  pleadings.  (1.)  No  objection  was  made  to  the  introduc- 
tion of  the  articles,  on  the  ground  that  the  execution  by  the  de- 
fendant was  not  proved ;  and  the  allegation  in  the  complaint 
that  they  were  subscribed  by  him  was  not  denied  in  the  answer. 
(2.)  There  was  no  denial  of  the  allegation  that  the  directors  on 
the  22d  of  October,  1850.  required  payment  of  the  subscriptions 
on  or  before  the  24th  of  November.  (8.)  The  service  of  notice 
of  the  requisition,  was  not  only  proved,  but  admitted. 

YI.  There  was  no  error  in  permitting  the  introduction  of  the 
articles  of  association,  which  are  admitted  by  the  pleadings. 
(1.)  The  objection  that  the  articles  as  proved  and  admitted,  va- 
nned from  the  '^  original  articles,"  was  unfounded.  The  name  of 
Mr.  Van  Yeghten  was  erased  before  the  original  articles  were 
filed,  as  shown  not  only  by  the  proof,  but  by  the  certified  copy 
of  the  articles.  (2.)  The  objection  that  the  erasure,  if  it  dis- 
charged Yan  Yeghten,  vitiated  all  the  subscriptions,  is  equally 
unfounded.  The  defendant  cannot  go  behind  the  articles  to 
assail  the  organization.  Those  subscriptions^  alone  took  effect 
which  were  attached  when  the  articles  were  filed.  The  erasure 
was^t  the  instance  of  the  directors,  of  whom  the  defendant  was 
one,  and  was  made  in  his  presence,  "  by  general  consent."  The 
defendant  not  only  authorized  but  affirmed  it.  He  acted  as  a 
director  under  the  articles  and  the  affidavit  subjoined,  from  the 
organization  of  the  company  to  24th  November,  1850.  He  paid 
in  part  for  his  stock,  and  on  the  8d  of  June,  united  with  the 
other  directors  in  rescinding  the  Stillwater  resolution. ' 

YII.  The  defendant  is  concluded  by  the  finding  of  the  referee 
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upon  the  facts.    (Durkee  v.  Mott,  8  Barb.  423.     Ludingt&n 
V.  Taft,  10  id.  447, 458.     Gilbert  y.  Luce,  11  id.  91.) 

By  the  Court,  Parker,  P.  J.  I  see  no  reason  for  question- 
ing the  correctness  of  the  decision  of  the  referee  in  receiving 
in  evidence  the  certified  copy  of  the  articles  of  association.  It 
was  a  correct  copy  of  the  articles  as  they  were  when  filed.  Nor 
can  it  at  all  avail  the  defense  that  William  Van  Veghten  had  origi- 
nally subscribed  for  ten  shares,  and  that  the  subscription  was 
erased  before  the  articles  were  filed.  I  agree  with  the  referee 
that  it  is  fairly  inferable,  from  the  evidence,  that  the  erasure 
was  made  with  the  knowledge  of  the  defendant,  and  of  all  the  di- 
rectors, and  at  Van  Yeghten's  request.  The  evidence  also 
shows  that  it  was  not  done  with  any  fraudulent  intent. 

The  subscription  by  the  defendant  for  twenty  shares  of  stock 
is  alleged  in  the  complaint,  and  I  think  is  substantially  admit- 
ted in  the  answer.  The  denial  at  first  attempted  to  be  made  in 
the  answer  is  somewhat  qualified,  and  hardly  sufficient ;  but 
the  defense  set  np  in  a  later  part  of  the  answer  is,  the  altera 
ation  of  the  route  '^  since  this  defendant  subscribed  the  said 
articles  of  association.'^  I£|  however,  there  were  any  doubt  as 
to  the  admission,  the  proof  seems  to  supply  the  defect.  It  was 
shown  by  the  certified  copy  of  the  articles  that  a  subscription 
for  twenty  shares  was  made  in  the  name  of  the  defendant ;  and 
it  was  proved  by  the  secretary  and  treasurer  that  the  signature 
was  recognized  by  the  defendant  as  genuine,  by  his  paying  the 
five  per  cent  on  the  stock  and  acting  with  the  board  of  directors. 

It  is  too  late  now  to  question  the  doctrine  that,  on  a  subscrip- 
tion for  stock,  there  is  an  implied  promise  to  pay  for  it.  The 
remedy  for  non-payment  is  not  confined  to  a  forfeiture  of  the 
stock,  though  such  a  remedy  is  expressly  given  by  the  statute. 
{Sess.  Laws  1846,  p.  216,  §  39.  3  Sand.  161.  2  Wend.  567. 
14  id.  23.  21  id.  296.  3  Ala.  Rep.  660.  2  Bibb,  576. 
12  Conn.  Rep.  500.)  In  addition  to  these  there  have  been 
eases  decided  by  this  court  under  the  act  in  question,  which  are 
not  jet  reported.  The  remedy  by  forfeiture  is  merely  cumulative. 
'Nor  was  a  subscription  to  the  fiill  amount  of  the  stock  named 
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in  tha  aiticles  as  the  stock  of  the  company,  a  condition  prece- 
dent to  the  recoyerj.  {Hamilton  Plank  Road  Co.  y.  Rice, 
T  Barb,  166,  167.    Laws  of  1847,  p.  217,  §  2.) 

The  aUegation  in  the  complaint  that  the  directors,  on  the  22d 
of  October,  IjSSO,  required  payment  of  the  sum  subscribed,  on 
or  before  the  ^th  of  Noyember,  1850,  was  not  denied  in  the 
answer,  and  was  therefore  admitted.  And  it  was  in  the  same 
way  admitted  by  the  pleadings,  and  was  also  proyed,  that  notice 
of  the  payment  thus  required  and  of  the  time  and  place  when 
And  where  the  same  was  to  be  made,  was  duly  giyen  to  said  de- 
fendant, in  the  manner  prescribed  by  the  act. 

The  defendant  &Ued  to  sustain  his  allegation  that  the  direct- 
ors fraudulently  changed  the  route  of  the  road.  The"  change 
appears  to  haye  been  properly  and  legally  made,  and  was  with- 
in the  description  contained  in  the  articles  of  association. 

The  judgment  on  the  report  of  the  referee  should  be  affirmed. 

(Albant  Gs^E^Aif  Tei^m,  Sjept^mberS,  1855.    Parker^  Wrighi  fnd  Waisfmt 
Jnatjoes.] 


Nichols  vs.  McEwen,  sheriff,  dec. 

A  pnmaioD,  in  an  asBignmeDt  made  l^  an  inaolYent  debtor,  for  the  benefit  of  his 
crediton,  authorizing  the  assignee  to  sell  and  dispose  of  the  assigned  property 
"  upon  such  terms  and  conditions  as,  in  his  Jadgment,  may  appear  best,  and 
convert  the  same  into  cash,"  is  not  an  authority  to  sell  on  credit,  and  there^ 
Ibre  will  not  vitiate  the  assignment 

Bnt  a  provision  authorizing  the  payment  of  "  a  reasonable  counsel  fte"  to  the 
assignee,  in  addition  to  the  expenses,  costs  and  commissions  of  executmg  the 
trust,  is  an  appropriation  of  the  property  to  an  illegal  purpose,  and  renders 
the  assignment  void  as  to  creditors. 

And,  so  ikr  as  the  validity  of  such  a  provision  is  concerned,  it  is  immaterial 
whether  the  assignee  is  or  is  not  an  attorney  and  counsellor  at  law. 

fUS  was  an  action  brought  for  the  claim  and  delivery  of  ' 
personal  property;    The  plaintiff  claimed  the  property  by 
Tirtue  of  an  assignment  executed  to  him  by  W.  A.  Allen,  the 
Vol.  XXI.  9 
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former  owner,  in  trust  for  the  benefit  of  the  creditors  of  the 
said  Allen,  on  the  8th  of  January,  1853.  The  defendant  claim- 
ed to  hold  the  same  under  a  levy  made  thereon  by  him,  on  the 
7th  of  February,  1853,  upon  an  execution  issued  out  of  the 
supreme  court,  on  a  judgment  against  the  said  Allen,  in  favor 
of  John  Mott  and  others.  On  the  trial  the  judge  nonsuited 
the  plaintiff,  on  the  ground  that  the  assignment  was  fraudulent 
and  void  on  its  face,  as  against  the  creditors  of  the  assignor. 

^.  H.  Hammond,  for  the  defendant. 

John  H,  Reynoldsj  for  the  plaintiff, 

By  the  Court,  Parker,  P.  J.  Two  objections  are  made  to 
the  validity  of  the  assignment.  First,  that  the  clause  author- 
izbg  the  plaintiff  to  sell  and  dispose  of  the  property  <^  upon 
such  terms  and  conditions  as,  in  bis  judgment,  may  appear 
best,  and  convert  the  same  into  cash,"  is  an  authority  to  sell 
upon  credit,  and  therefore  vitiates  it,  within  the  cases  of  Bar- 
ney  v.  Ghriffin,  (2  Comst.  365,)  and  Nicholson  v.  Leavitt,  (2 
Selden,  510.  1  Ker.  302.)  But  it  is  now  well  settled  that 
such  language  will  not  be  construed  as  authorizing  a  sale 
on  credit.  (  Whitney  v.  Krows,  11  Barb.  198.  Kellogg  v. 
Slatason,  15  id.  56.  iS^.  C.  1  Keman,  302.)  The  question, 
therefore,  is  no  longer  open  to  discussion. 

The  second  objection  arises  out  of  that  clause  in  the  assign^ 
ment  which  authorizes  the  plaintiff  '^  to  pay  and  disburse  all 
the  just  and  reasonable  expenses,  costs,  charges  and  commis- 
sions of  executing  and  carrying  into  effect  this  assignment, 
together  with  a  reasonable  counsel  fee."  It  is  urged  that  the 
provision  for  the  payment  of  a  reasonable  counsel  fee  is  an  ap- 
propriation of  the  property  to  an  illegal  purpose,  and  renders 
it  void  as  to  creditors. 

^^e  plaintiff,  as  assignee,  was  entitled  only  to  certain  com- 
missions and  expenses.  He  was  not  entitled  to  a  counsel  fee 
m  addition.  AH  beyond  commissions  and  expenses  belonged 
to  the  creditors,  and  it  was  not  in  the  power  of  the  assignee 
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(0  depriye  them  of  it.  The  payment  of  the  coansel  fee  in  this 
case  is  made  absolute,  by  the  terms  of  the  assi^ment.  It  is 
not  made  to  depend  upon  a  contingency,  or  upon  the  nature  of 
the  services  which  may  be  required  to  be  rendered.  A  counsel 
fee  is  to  be  paid  to  the  assignee  at  all  events,  for  his  services, 
not  as  counsel,  but  as  assignee.  The  amount  may  depend 
upon  the  services  rendered,  for  it  is  to  be  reasonable.  I  think 
the  services  cannot  be  measured  by  any  such  standard  as  that 
which  regulates  counsel  fees,  nor  can  the  assignor  provide  for 
any  such  additional  compensation,  however  small. 

It  makes  no  difference  whether  the  assignee  is  or  is  not  an 
attorney  and  counsellor  at  law.  The  fixed  and  legal  rate  of 
compensation  cannot  be  changed  by  any  such  consideration. 
The  services  to  be  performed,  under  the  assignment,  were  not 
those  of  a  lawyer,  but  of  an  assignee ;  and  a  counsel  fee  was  a 
very  inappropriate  species  of  compensation.  It  was  clearly 
improper  to  pay,  even  a  lawyer,  professional  compensation,  for 
services  not  professional. 

If  it  were  proper  to  pay  an  assignee  a  counsel  fee,  because 
he  happened  to  be  a  counselor  at  law,  the  amount  of  that  com- 
pensation would  vary  with  the  relative  professional  distinction 
of  the  person  selected  to  discharge  the  trust.  A  counsellor  of 
high  standing  would  deem  a  high  compensation  no  more  than 
''reasonable,"  even  for  light  services ;  and  thus  the  creditors  of 
insolvent's  estates  would  be  placed  at  the  mercy  of  the  debtor, 
who  could  swallow  up,  in  counsel  fees,  a  small  estate,  by  assign- 
ing it  to  some  distinguished  firiend  in  the  legal  profession. 
Such  a  control  over  the  property,  by  the  debtor,  would  be  in- 
consistent with  the  rights  of  his  creditors. 

But  suppose  the  counsel  fee  is  provided  for  services  strictly 
professional  expected  to  be  rendered  by  the  assignee.  The 
word  "reasonable"  implies  that  the  amount  of  the  counsel  fee 
is  to  depend  upon  the  extent  of  such  services.  This  places 
the  interest  of  the  assignee  in  hostility  to  that  of  the  credit- 
ors. It  makes  it,  at  once,  the  interest  of  the  assignee  to  in- 
crease and  extend  the  litigation  growing  out  of  the  settlement 
of  the  estate.    As  these  expenses  are  to  be  first  paid,  their 
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increase  contiibntes  to  exhaust  the  surplus  fund,  out  of  which 
the  t^reditors  are  to  be  paid.  The  assignee  is  enriched  at  the 
expense  of  the  creditors,  and  by  the  terms  of  tlie  assignment 
he  is  encouraged  to  do  so,  and  authorized  to  do  so,  with  im- 
punity. Such  a  provision  is  clearly  against  public  policy,  and 
at  war  with  the  interests  of  creditors. 

I  regard  the  law  as  well  settled  by  the  case  of  Barney  y. 
Oriffin,  (2  ComsL  866,)  that  an  insolvent  assignor  cannot  give 
to  iis  assignee  any  portion  of  the  estate  for  his  services,  be- 
yond the  fixed  legal  rate  of  compensation.  That  rule  is  a  sal- 
utary and  sound  one.  A  provision  in  violation  of  it,  for  the 
benefit  of  an  assignor,  being  without  legal  consideration,  is  a 
mere  voluntary  gif)^  and  cannot  be  supported,  as  against  the 
claims  of  creditors.  It  is  evidence,  upon  its  face,  of  an  intent 
to  defraud  creditors,  and  such  must  necessarily  be  its  legal 
effect,  to  the  precise  extent  of  the  illegal  allowance  provided. 

My  conclusion  therefore  is  that  the  second  objection  to  the 
validity  of  the  assignment  was  well  taken^  and  that  the  judg- 
ment rendered  at  the  circuit  ought  to  be  afiSrmed. 

[Albany  General  Term,  December  8, 1865.  Parker,  Wrtghi  and  Wai$o»f 
Jnstioes.] 


Wilson  vs.  The  President,  Directors  and  Gompanv  of 

THE    SusaUEHANNAH   TuRNPiKE  BoAD. 

\?hero  there  is  a  taQore  on  the  part  of  a  ttunpibe  oompaoy  to  comply  wfbh  an 
express  requirement  of  the  statute,  either  as  to  the  width  of  the  road,  or  the 
mode  of  its  constructioo,  and  a  person  traveling  o^er  it  sustains  an  injuiy  in 
consequence  of  such  omission,  the  turnpike  company  is  liable,  unlen  it 
appears  that  the  plaintiff  could  have  avoided  the  iiyuty  by  the  ezercis^  x>f 
ordinary  care  and  prudence. 

In  such  case  there  is  no  question  involved,  of  a  want  of  skill  or  care  on  the  pait 
of  the  defendant;  but  the  omission  to  comply  with  the  statutory  requirement 
is  a  nuisance,  for  which  a  party  ii]jured,  without  negligence  on  his  part,  may 
claim  damages. 
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but  if  tfab  ii\jtbry  to  the  plaintiff  ia  ndt  chargeable  to  any  omiaBion  of  the  toni- 
pike  cofaipany  to  construct  or  maintain  the  road  as  i^nired  by  law ;  or  if 
&iilt)  or  want  of  care  on  the  part  of  the  plaintiff,  oonh-iblited  to  the  i^jnry, 
an  action  will  not  lie. 

thos  where  it  appeared  that  the  plaintiff  was  traveling  on  the  defendants*  road* 
in  a  one-hone  Wagon,  driven  by  another  perK>n,  and  that  while  descending  a 
hiS,  at  a  place  where  the  road  was  less  than  the  usual  width,  a  trace  becamid 
un&Mened  and  the  horse  started  npon  a  gallop,  and  to  avoid  the  apparent 
peril  of  going  down  a  deep  and  dangerous  bank,  the  plaintiff  leaped  from  thd 
wagouj  and  received  a  serious  injury  by  his  fall,  it  ivas  held  that  the  turnpike 
company  was  not  liable  fbr  the  damages  thus  occasioned;  it  appearmg  fW>m 
the  Evidence  that  th^  wagon  was  not  overturned,  and  that  in  all  probability  nD 
iiyury  would  have  occurred,  had  the  plaintiff  remainled  in  the  Wagon. 

MOTION  by  the  defendatits,  for  a  new  trial,  Upon  ekciep* 
tions  taken  at  the  circtiti  The  complaint  iftlleged  that  the 
defendants,  on  the  1st  of  October,  1851,  were  a  corporation,  and 
possessed  of  a  turnpike  road  at  Durham,  (Greene  county,  which 
it  was  bottnd  to  keep  in  good  repair.  That  the  plaintiff,  on  the 
day  and  at  the  pliace  aforesaid^  was  lawfully  traveling  on  said  road, 
in  a  one>^horse  wagon  driven  by  another  person,  and  the  road  was 
out  of  repair  by  reason  of  the  negligence  of  the  defendants. 
The  defendants  were  bound  to  keep  at  least  twenty  feet  of  said 
road  bedded  with  wood,  stone,  gravel,  or  other  hard  substance, 
so  as  to  secure  a  solid  foundation.  That  it  was  not  so  kept)>but 
by  reason  of  the  defendants'  negligence,  was  less  than  twenty 
feet  wide,  and  the  ditch  on  the  south  side  of  the  turnpike  was 
wrongfully  suffered  to  be  filled  up  with  stones,  and  was  full  of 
holes  and  dangerous  places.  That  while  traveling  along,  one 
of  the  traces  became  loosened,  and  the  horse  startled  and  was 
drawing  near  an  unsafe  place  in  the  ditch  on  the  south  side  of 
the  road,  and  to  prevent  the  horse  from  going  into  such  unsafe 
place,  the  driver  drew  him  suddenly  to  the  opposite  side  of  the 
road.  That  on  the  opposite  side  was  a  deep  and  dangerous 
bank,  and  there  were  no  fenders  to  prevent  said  horse  from  run- 
ning down  the  bank.  That  there  was  great  peril  to  the  plain- 
tiff in  remaining  in  the  wagon,  and  he  jumped  out  and  fell 
among  the  loose  stones  in  the  ditch  on  the  south  side  of  the 
road,  and  broke  his  leg.     The  answer  was  a  general  denial,  and 
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an  averment  of  the  negligence  of  the  plaintiff  and  the  person 
driving  him,  and  that  the  wagon  and  harness  were  defective  and 
unsafe.  The  cause  was  tried  before  Justice  Harris,  at  the 
Greene  circuit,  in  May,  1854.  The  plaintifif  gave  in  evidence, 
the  act  incorporating  the  defendants,  passed  April  Istj  1800, 
and  amended  March  20,  1804.  By  a  section  thereof,  the  de- 
'  fendants  were  required  to  lay  out  a  road  at  least  four,  and  Hot 

more  than  six  rods  wide,  twenty  feet  of  which  should  be  bedded 
with  wood,  stone,  gravel,  or  any  hard  substance  compacted  to* 
gether,  with  sufficient  depth  to  secure  a  solid  foundation  to  the 
same,  and  said  road  should  be  faced  with  gravel  or  other  hard 
substance  in  such  a  manner  as  to  secure  as  near  as  the  mate- 
rials would  admit,  an  even  surface,  rising  towards  the  middle 
by  a  gradual  arch ;  and  they  were  required  to  keep  the  road  in 
good  order  during  the  continuance  of  the  charter.     The  plain- 
tiflf  proved,  that  he  received  the  injury  on  the  1st  of  October, 
1851,  at  about  dark,  or  7  o'clock  in  the  evening.     The  horse 
and  wagon  belonged  to  one  Dickinson,  who  was  driving  it.     A 
trace  unhitched  in  descending  the  hill,  and  the  horse  "  seemed 
to  squat  down  on  the  near  side  thill  and  jump  along  pretty 
sharp,"  until  near  a  water  bar.  *  At  this  point  Dickinson  turn- 
ed the  horse,  as  he  crowded  the  south  bank  of  the  road,  and  he 
had  as  much  as  he  could  do  to  keep  him  out  of  the  ditch  on 
that  side«     At  this  point  he  hauled  the  horse  suddenly,  quar- 
tering of  the  road ;  at  that  moment  the  plaintiff  jumped  from 
the  wagon  and  alighted  in  the  ditch  and  was  injured.     At  the 
time  the  plaintiff  leaped  from  the  wagon,  the  horse  was  on  a 
gaJJop  bat  not  a  fast  one,  and  he  had  been  on  a  gallop  all  the 
^V  after  the  trace  unhitched.    There  were  no  fenders  to  the 
road.     The  wagon  did  not  turn  over,  nor  get  off  into  either 
tchj  the  horse  did  not  run,  and  was  manageable ;  Dickinson 
a^d'^u^^  ^agon  and   i^as  not  hurt ;  and  if  the  plaintiff  had 
in  tb  "^         ^ould  not  have  been  hurt.  There  was  no  other  evidence 
^batth^^^  as  to  how  the  injury  occurred.  There  was  no  evidence 
^*e  poi  ^  ^"^^  at  that  point  wm  out  of  repair.    The  road  bed  at 
^^gbtG    ^^  ^f  injury  was  less  than  twenty  feet  wide,  being  about 
^*^    ^'^et  wide.      On  the  south  side  of  the  road  at  this  point 
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into  wliioh  the  plaintiff  jumped  was  a  ditch,  filled  with  loose 
atones.  On  the  north  side,  the  bed  of  the  road  was  higher  than 
the  bank,  some  ten  or  twelve  feet.  There  was  plenty  of  room  for 
two  teams  to  pass,  at  this  point.  The  defendants  moved  for  a  non- 
suit, which  was  denied.  The  court  charged  that  the  defendants 
were  bound  to  erect  fenders  at  the  point  of  injury,  if  the  road 
without  them  was  dangerous.  Also  that  whether  the  plaintiff 
was  drunk  or  sober  at  the  time  of  the  accident,  was  immaterial. 
The  jury  fi>und  a  verdict  for  the  plaintiff  for  $1500,  and  the  de- 
fendants moved  'for  a  new  trial. 

J.  H.  Reynolds,  for  the  defendants.  I.  To  maintain  the  ac- 
tion at  all,  the  plaintiff  waa  bound  to  show  that  the  defendants 
had  been  guilty  of  negligence  and  the  plaintiff  had  exercised 
ordinary  care  and  caution.  It  was  necessary  also  to  show  that 
the  negligence  of  the  defendants  was  the  cause  of  the  injury, 
and  that  the  want  of  care  on  the  part  of  the  plaintiff  did  not 
in  any  way  contribute  to  it.  {Butterfield  v.  Forrester^  11  Ectst^ 
60.  Munger  v.  ToTiawcmda  Rail  Road  Co,  4t  Com.  849. 
Rathbun  v.  Payne,  19  Wend.  400.  Hart  field  v.  Roper,  21  id. 
615.  Broum  v.  McucweUy  6  Hill,  592.)  And  the  onus  was 
upon  the  plaintiff  to  make  out  both  propositions  by  affirmative 
evidence.  The  proof  that  the  plaintiff  used  all  requisite  care, 
was  as  necessary  a  part  of  the  plaintiff's  case  as  that  there 
was  fiiult  on  the  part  of  the  defendants.  {Butterjield  v.  For- 
rester, 11  East,  60.  Lane  v.  Crombie,  12  Pick.  177.  Smith 
V.  Smith,  2  Pick.  621.  Spencer  v.  The  U.  and  S.  Rail  Road 
Co.,  5  Barh.  338.  Brovm  v.  Maxwell,  6  HiU,  592.  Bosworth 
V.  Sumzy,  10  Met.  868.  May  v.  Princeton,  11  id.  442. 
Adam  v.  Carlisle,  21  Pick.  146.) 

II.  The  proof  of  the  plaintiff  was  insufficient  to  show  any 
negligence  in  the  defendants,  or  any  defect  in  the  road,  in  con- 
sequence of  which  the  injury  happened.  (1.)  Showing  that 
the  bed  of  the  road  was  not  of  the  requisite  width,  was  not 
enough.  It  must  further  be  made  to  appear  that  by  reason  of 
such  defect  the  injury  happened.  (2.)  Negligence  or  fault  of 
the  defendants,  however  gross,  could  not  be  made  the  ground 
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of  an  action  unless  by  reason  thereof  the  plaintiff  was  dam* 
aged.  (3.)  In  this  CMe,  if  it  be  admitted  that  there  was  a 
defect  in  the  width  of  the  road,  there  is  a  total  failure  of  proo^ 
to  show  that  such  defeot  caused  the  injury. 

III.  Upon  the  undisputed  and  uncontradicted  evidence  given 
by  the  plaintiff,  it  is  clear  that  the  injury  he  received  was  the 
result  of  his  own  folly,  or  by  reason  of  a  fractious  horse  or  de^ 
fective  harness,  or  imperfect  management  Bome  or  all  of  these 
contributed  to  the  injury,  and  in  respect  thereto  there  is  no 
conflict  of  evidence,  (1.)  The  unhitching  of  the  trace  was  the 
real  cause  of  the  injury,  The  fact  of  its  unhitching,  in  the 
absence  of  ej^planation,  is  evidence  that  it  waa  improperly  fast- 
ened. Hence  there  was  want  of  care  in  this  respect  on  the  part 
of  the  plaintiff.  (2,)  The  fractious  action  of  the  horse  furnishes 
clear  evidence  that  he  was  an  unsafe  animal  to  ride  after,  or 
that  he  was  improperly  mi^naged,  In  either  event,  the  plain-i 
tiff  was  guilty  of  a  want  of  care  in  being  on  the  road  behind 
such  an  animal,  (3.)  But  if  it  be  contended  that  the  horise 
was  kind,  and  properly  managed,  and  the  harness  in  safe  con- 
dition, then  it  is  most  obvious  that  the  plaintiff  was  guilty  of 
gross  want  of  care  in  leaping  from  the  wagon  and  alighting 
upon  stones  in  the  ditch.  (40  Such  a  performance  can  only  be 
justified  or  excused  by  proof  that  it  was  necessary,  to  avoid 
a  greater  peril.  No  such  proof  was  given,  nor  was  the  plain* 
tiff  in  any  peril  when  he  leaped  among  the  stones.  At  the 
time  the  horse  was  on  a  gilllop,  but  not  a  fast  anej  and  the 
wagon  was  on  the  smooth  ro^.  The  wagon  did  not  turn  over, 
nor  get  off  into  either  ditch,  and  the  horse  did  not  run.  He 
was  manageable,  and  the  driver  did  manage  him.  The  driver, 
the  only  witness  who  saw  the  transaction,  was  of  opinion  that 
if  Wilson  had  staid  in  the  wagon  he  would  not  have  been  hurt, 
This  opinion  was  well  founded ;  for  the  driver  did  stay  in  the 
wagon  and  was  not  injured.  There  certainly  was  no  excuse  for 
the  plaintiff's  leaping  into  the  ditch,  where  he  received  the 
injury.  If  the  exigency  of  the  case  required  him  to  leap  fropi 
the  wagon  to  avoid  danger,  he  should  have  selected  a  reason- 
ably safe  place  to  alight  upon.    This  be  did  not  do,    When  he 
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jumped  out  the  horse  was  near  the  right  bank,  The  road  bed 
at  that  point  was  about  18  feet  wide.  Yet  the  plaintiff,  instead 
of  alighting  on  the  smooth  road  bed,  as  he  easily  might,  went 
clear  over  all  into  the  ditch  on  the  south  side  among  the  stones. 
(5.)  Upon  this  evidence,  the  plaintiff  should  have  been  nonsuit- 
ed. It  was  undisputed,  and  raised  a  mere  question  of  law^  or 
if  submitted  to  the  jury,  it  should  have  been  with  instructions 
that  they  were  not  at  liberty  to  find  the  plaintiff  free  from  fault, 
(o  Barb.  SS8.    13  id,  9.) 

lY.  The  charge  of  the  judge  that  the  defendant  was  bound 
to  have  erected  fenders,  if  the  road  was  unsafe  without  them, 
was  erroneous.  (1.)  The  absence  of  fenders  did  not  in  any 
way  contribute  to  the  injury,  and  it  was  not  a  proper  matter  to 
be  considered  by  the  jury,  as  it  could  have  no  proper  influence 
upon  the  question  at  issue.  (2.)  The  form  in  which  this  ques- 
tion was  put,  even  if  it  was  to  be  regarded  as  a  mere  abstract 
proposition,  was  calculated  to,  and  did,  mislead  the  jury  from 
the  true  question.  It  led  them  to  suppose  that  if  they  were  of 
opinion  that  fenders  were  likely  to  render  the  road  more  safe, 
they  were  at  liberty  to  find  for  the  plaintiff.  (3.)  The  proposi- 
tion was  not  only  unsound  in  the  abstract,  but  was  put  to  the 
jury  in  an  improper  manner,  and  did  no  doubt  mislead  them. 

y.  The  charge  upon  the  effect  of  the  plaintiff's  intoxication 
was  equally  objectionable,  and  had  the  effect  to  exclude  that 
consideration  from  the  attention  of  the  jury.  (1,)  If  it  was  at 
all  proper  to  submit  to  the  jury  the  question  whether  the  plain- 
tiff's leaping  from  the  wagon  was  an  act  of  carelessness  or  not, 
it  was  certainly  important  for  them  to  consider  whether  at  the 
time  the  plaintiff  was  drunk  or  sober ;  whether  he  was  in  con- 
dition to  appreciate  his  danger,  or  so  stupid  as  to  understand 
nothing.  (2.)  But  the  form  of  the  instruction  was  such  that 
the  jury  might  properly  infer  that  the  intoxication  of  the  plain- 
tiff was  in  no  aspect  of  the  case  material,  and  hence  they 
might  excuse  him  even  if  he  was  so  much  intoxicated  that  he 
fell  out  of  the  wagon. 

VI.  The  verdict  is  wholly  unsupported  by  evidence,  and  the 
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damages  awarded  are  extravagant,  and  a  new  trial  ought  to  be 
granted. 

L.  Tremaifif  for  the  plaintiff.  The  following  legal  principles 
lire  applicable  to  the  case.  If  the  road  was  too  narrow,  out  of 
repair,  unsafe  or  illy  constructed,  any  individual  sustaining  an 
injury  thereby  may  maintain  an  action  against  the  corporation. 
(28  Wend.  244.  7  Conn.  Rep.  86.)  Any  contracting  or  nar- 
rowing of  the  road,  from  the  width  which  the  corporation  was 
originally  bound  to  furnish  the  public,  is  a  nuisance.  (  White- 
hall Turnpike  v.  The  People,  9  Barb.  161.  1  Russ.  on  Cr. 
850.)  Every  individual  who  receives  actual  damage  from  a  nui- 
sance may  maintain  a  private  suit  for  his  own  injury.  (4  Wend.  9. 
Harlow  v.  Humistony  6  Coweii,  189.  Dygert  v.  Schenck.  23 
Wend.  446.  Townsend  v.  Susquehannah  Turnpike  Compa- 
ny, 6  John.  90.)  In  the  last  case,  which  was  against  this  very 
company,  the  judge  lays  stress  upon  the  fact  that  "  the  act  of 
incorporation  required  the  company  to  keep  the  road  in  good 
repair."  The  company  is  bound  by  the  common  law  to  keep 
their  road  in  such  a  state  as  not  to  be  dangerous  or  inconvenient 
to  the  traveler.  {The  People  v.  Bristol  and  Rensselaemnlle 
Turnpike  Co.,  28  Wend.  282,  8.)  Where  a  passenger  leaps 
from  a  coach  or  car  for  his  safety,  by  reason  of  being  placed  in 
a  perilous  situation  through  the  neglect  of  the  proprietor,  the 
proprietor  is  liable  for  his  damages.  (1  Starkie,  408.  8  Chit. 
PL  362,  9rt  Am.  ed.  note.  Eldridge  v.  The  Long  Island  R. 
R.  Co.,  1  Satidf.  89.  18  Peters,  181.)  The  jury  having  found 
negligence  in  this  company,  the  court  refused  to  interfere  with 
their  verdict,  although  dissatisfied  wi  th  the  finding.  (  Townsend 
V.  Susq.  T.  Co.,  supra.)  Where  the  plaintiff  left  his  seat  in  the 
cars  and  was  injured  on  the  platform,  the  jury  having  found  that 
he  was  free  from  negligence,  this  court  refused  to  interfere  with 
the  verdict  on  this  question  of  negligence,  although  they  re- 
garded his  conduct  as  not  altogether  prudent.  (Collins  v.  Alb. 
and  Schenectady  R.  R.  Co.,  and  cases  there  cited  by  Justice 
Harris,  12  Barb.  492.)  The  general  turnpike  act  of  1808  re- 
quired at  least  24  feet  to  be  bedded.    {See  Laws  o/1813,  p. 
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I.)  Oar  present  general  act  requires  at  least  22  feet  to  be 
bedded.  (1  R.  S.  581,  i  20.)  Although  these  acts  do  not  em- 
brace the  case  of  a  road  chartered  in  1800,  thej  furnish  some 
eTidence  of  the  manner  of  constructing  turnpike  roads  vhich 
experience  had  sanctioned.  They  may  throw  light  upon  the 
question  whether  the  company  exercised  proper  care  to  prevmt 
the  road  from  becoming  unsafe.  These  acts  required  '^  the 
ditches  to  be  made  so  as  to  render  easy  the  passing  of  sleighs 
thereon."  Also  where,  by  reason  of  the  steepness  of  side-hUls 
or  ditches,  the  road  cannot,  in  the  opinion  of  the  commissioners, 
be  made  of  the  full  width,  the  lower  side  ^'  shall  be  furnished 
with  a  strong  and  sufficient  fender  or  railing  of  the  height  of  at 
least  four  feet  above  the  surface  of  the  road.  {Sub.  5  0/  i  20, 
above  cited,)  This  charter  being  more  farorable  to  the  compa- 
ny than  the  general  law,  and  being  also  perpetual,  the  public 
have  a  right  to  require  a  full  compliance  with  the  charter,  which 
is  in  the  nature  of  a  contract  between  the  stockholders  of  the 
corporation  and  the  public.     (9  Barb.  173.) 

The  counsel  also  argued  the  following  points :  1.  The  judge 
very  properly  excluded  evidence  that  the  witness  Dickinson  had 
said  Wilson  was  a  fool  for  jumping  out.  It  was  not  a  statement 
of  any  fact  contradicting  what  the  witness  had  testified.  The 
plaintiff  was  not  entitled  to  the  opinion  of  the  witness  that  the 
act  of  leaping  was  prudent,  nor  was  the  defendant  entitled  to 
his  opinion  the  other  way.  A  witness  is  allowed  to  state  facts 
only,  and  cannot  give  opinions,  except  in  matters  of  science. 

II.  There  was  no  error  committed  in  refusing  to  nonsuit  the 
plaintiff.  (18  Btirb.  420.)  The  motion  for  a  nonsuit  was  too 
general  to  present  any  question  for  the  consideration  of  the 
court.  The  ground  of  the  objection  should  have  been  specifically 
stated ;  and  not  having  been  pointed  out,  the  decision  cannot 
now  be  reviewed.  (Merritt  v.  Seaman,  6  liarb.  330,  and  cases 
there  citedy  Parker,  J.  UnderhUl  v.  Pomeroy,  2  JEfi/Z,  603, 
affirmed  in  7  HUl,  888.  Bundle  v.  Butler,  not  reported.) 
But  if  the  court  should  look  through  the  eridence,  in  search  of 
some  ground  for  the  motion,  the  examination  will  be  fruitless. 
Three  questions  were  involved  in  the  case  :  1.  Was  the  corpo- 
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ration  in  default?  2.  Did  the  default  produce  the  injury? 
S.  Did  the  plaintiff's  neglect  contribute  to  the  injury  in  any 
degree  ? ,  All  these  are  questions  of  fact ;  and  if  there  was  the 
slightest  evidence  to  sustain  the  plaintiff's  case,  he  had  a  right 
to  call  for  the  verdict  of  the  jury.  Under  the*charge  of  the 
court  the  jury  found  all  these  questions  in  favor  of  the  plaintiff; 
Examine  the  leading  facts  on  each  question:  On  the  first,  the 
corporation  neglected — 1.  To  maintain  the  road  at  its  original 
width.  2.  To  provide  a  sufficient  sluice.  3.  To  repair  the  gul- 
lies made  by  the  great  freshet  of  1850.  4.  To  make  the  road 
safe  and  convenient  by  fenders  or  otherwise.  5.  'To  keep  the 
ditch  on  the  south  side  so  that  it  was  passable,  or  to  remove  all 
the  stones  therefrom.  6.  To  cover  with  dirt  the  stones  and  trees 
thrown  into  the  gully,  and  included  within  the  bed  of  the  roada 
Had  the  sluice  been  properly  constructed,  or  had  the  repairs 
been  made  within  a  reasonable  time,  the  gully  would  not  have 
been  there,  and  compelled  the  driver  to  rein  his  horse  to  the 
north  bank,  to  avoid  it,  and  the  plaintiff  would  have  passed  along 
probably  in  safety.  Again,  if  the  road  had  been  20  feet  wide, 
the  horse  would  not  have  reached  the  north  shoulder  of  the  road. 
His  driver  would  have  brought  him  back  immediately,  as  he  did 
in  fact,  and  thus  there  would  have  been  no  necessity  for  leaping 
from  the  wagon  at  the  peril  of  being  cast  down  a  bank  of  23 
feet  in  height.  Besides,  narrow  as  the  road  was,  if  it  had  been 
deprived  of  its  eminently  dangerous  character  by  the  .erection 
of  strong  and  suitable  fenders  along  the  north  shoulder,  there 
would  have  been  no  danger  of  the  running  off,  and  the  plaintiff 
would  probably  have  retained  his  seat.  Finally,  suppose  the 
horse  standing  on  the  very  edge  of  the  road  on  the  north,  and  the 
wagon  standing  quartering  across  the  road :  if  the  road  had  been 
4  to  8  feet  wider  on  the  south  side  (as  it  should  have  been,  ac- 
cording to  the  evidence  of  the  plaintiff's  witnesses,)  the  plaintiff 
might  probably  have  leaped  with  safety.  He  would  have  fallen 
on  his  feet  tfpon  a  smooth,  even  surface.  He  would  not  at  all 
events  have  oncountorcd  the  difficulty  which  he  did.  Under  no 
circumstances  could  he  have  reached  the  two  large  stones  in  the 
ditch,  between  which  his  leg  was  broken.    There  was  less  neg- 
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ligence  than  in  leaping  from  the  stage  coach  or  the  rail  road  car, 
or  passing  ont  of  the  car  on  to  the  platform,  in  the  cases  cited. 
In  determining  this  question,  we  should  not  regard  the  fact  that 
the  driver  remained  in  the  wagon  and  was  saved.  The  question 
is,  what  would  prudent  men  have  done  under  the  circumstances ; 
leap  from  the  wagon  or  remain  and  probably  be  dashed  to  pieces  ? 
The  decision  must  have  been  made  instantaneously.  Humanity 
forbids  that  such  an  act  should  be  declared  imprudent  and  care- 
less, much  less  that  it  should  be  so  pronounced  as  matter  of  law, 
and  the  peculiar  province  of  the  jury  to  pass  upon  it  invaded  by 
the  court. 

III.  There  was  no  error  in  the  charge  in  relation  to  fenders. 
The  charge  does  not  mean  that  the  general  law  covered  the  case 
t)f  this  corporation*  The  contrary  is  implied :  for  if  it  did,  the 
company  would  have  been  absolutely  bound  to  erect  fenders, 
whether  the  road  was  safe  or  not.  It  was  clearly  the  duty  of 
the  company  not  to  suffer  their  road  to  become  unsafe  and  dan- 
gerous from  any  cause.  {See  precedents  of  indictments  against 
persons  or  bodies  bound  to  repair.  See  also  28  Wend.  288.) 
The  judge  would  therefore  have  been  fully  justified  in  charging 
that  the  company  Was  bound  to  use  all  means  necessary  to  pre- 
vent the  road  from  becoming  or  continuing  unsafe.  This  charge 
was  far  more  favofable  to  the  defendant.  It  had  appeared  from 
the  undisputed  evidence,  that  years  after  the  road  had  been  in- 
spected and  established,  the  company,  without  legislative  author- 
ity, raised  its  bed  to  a  greater  height,  and  at  the  same  time 
narrowed,  essentially^  the  road.  It  also  appeared  that  this  left 
a  steep  bank,  on  the  north  side,  of  28  feet.  Now,  the  charge 
simply  affirms  that  under  such  circumstances,  if  the  company 
could  by  erecting  fenders  render  the  road  safe  to  the  traveler, 
while  without  them  it  would  be  unsafe  or  dangerous,  they  arc 
bound  to  erect  them.  To  hold  this  error,  would  decide  that  al- 
though the  corporation  had  made  the  road  dangerous  by  a  change 
in  the  mode  of  its  construction,  and  although  it  might  make  it 
entirely  safe  by  a  simple,  easy  remedy,  that  it  was  not  bound  to 
apply  the  remedy. 
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IV.  The  charge,  in  reference  to  the  intoxication  of  the  plain- 
tiff, was  obviously  proper. 

V.  This  case  comes  before  the  court  on  a  formal  bill  of  ex-* 
ceptions.  No  question  therefore  arises  except  upon  the  four 
exceptions  taken  by  the  defendant  during  the  trial.  If  neither 
of  these  is  well  taken  a  new  trial  cannot  be  granted.  The  court 
is  also  referred  to  the  case  of  Beers  v.  The  Housatonic  JR.  R. 
Co.,  (19  Conn,  Rep*  666,)  in  which  the  court,  in  a  full  and  able 
opinion,  decides  two  points :  1.  That  negligence  is  a  question 
exclusively  for  a  jury ;  and  th^t  even  if  the  facts  al-e  admitted, 
the  court  will  not,  as  matter  of  law,  decide  that  they  prove  neg- 
ligence. 2.  That  it  is  not  every  degree  of  negligence  on  the 
part  of  the  plaintiff  which  will  defeat  his  right  to  recover,  but 
it  must  be  a  want  of  that  reasonable  care,  which  ordinary  men 
would  exercise.  The  last  point  is  also  held  in  10  Mees.  4*  ^• 
545,  and  3  id.  244. 

By  the  Court,  Parker,  P*  J.     The  right  of  the  plaintiff  to 
recover  in  this  cause  depends  upon  two  questions,  viz  :  whether 
the  injury  of  which  he  complains  was  caused  by  the  neglect  of 
the  defendant  to  construct  the  road  as  required  by  the  statute, 
and  to  keep  it  in  proper  repair  ;  and  whether  any  fault  or  want 
of  care  on  the  part  of  the  plaintiff  contributed  to  the  injury. 
Unless  the  injury  is  wholly  chargeable  to  the  fault  of  the  defend- 
ant, the  plaintiff  cannot  recover; 

We  have  been  referred,  by  counsel  on  both  sides,  to  that 

class  of  cases  in  which  actions  are  brought  against  carriers  of 

P^^sengera,  to  recover  damages  for  injuries  sustained  from  the 

jL'jjJ^     ^^sound  or  unsafe  vehicles,  or  the  employment  of  un- 

^Ij       ^^  ^^iverg  and    servants.    In  such  cases,  the  law  demands 

^Aara   ^^^^t  human  foresight,  and  that  degree  of  diligence  which 

9  ^^         ^^i^es  very  cautious  persons.     {Edwards  on  Bail  584. 

^%ht    ^^*"   457      13  fV^end.  627.)     As  far  as  human  care  and  fore- 

ASSToi^.^     ill  go^  they  must  be  put  in  requisition  to  transport  safely. 

-But  ^  "^^  Salianstall,  13  Peters,  191.) 

^^B  ^^     ^Ixls  case  does  not  belong  to  that  class.     The  defendant 

^    ^Seamed  the  more  delicate  and  responsible  task  of  trans- 
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porting  the  plaintiff,  but  is  chargeable  only  with  the  duty  of 
providing  the  road  over  which  he  may  travel.  If  a  question 
had  arisen  as  to  the  safe  construction  of  bridges,  the  defendant 
would  be  held  responsible  for  the  exercise  of  ordinary  care  and 
skill,  but  for  nothing  further.  It  was  so  adjudged  in  Townsetid 
V.  this  same  defendant,  (6  John.  90.)  In'  that  case  the  court 
said,  ^'  the  defendants  are  bound  to  bestow  ordinary  care  and 
diligence  in  the  construction  and  preservation  of  their  bridges. 
They  are  not  responsible  for  accidents,  if  these  accidents  do  not 
arise  from  the  want  of  this  ordinary  care  and  skill.'' 

If  there  was  a  failure  on  the  part  of  the  defendant  to  comply 
with  an  ei^press  requirement  of  the  statute,  ei4hec...aa  .to.the 
wldlfr^tihn  raftdj  orlhe  mode  of  its  construction^  and  a  per- 
son tpaveliuyuver  1i  sustained  an  injury  in  consequence  of  such  / 
omission,  the  defendant  is  responsible,  unless  it  appears  that  the  ' 
plaintiff  could  have  avoided  the  injury  by  the  exercise  of  ordi- 
nary care  and  prudence.     In  such  case  there  is  no  question  in-  . 
▼olved,  of  want  of  skill  or  care  on  the  part  of  the  defendant,  but ; 
the  omission  to  comply  with  the  statutory  requirement  is  a 
nuisance,  for  which  a  party  injured,  without  negligence  on  his 
part,  may  claim  damages.     {Harlow  v.  Humiston^  6  Cowen^ 
J89.     Dygert  v.  Schenck,  23  Wend.  446.) 

Such  iii  the  question  presented  in  this  case.  If  the  plain- 
tiff's injury  was  justly  and  wholly  chargeable  to  any  neglect  of 
the  defendant  to  construct  or  maintain  the  road  as  required  by 
law,  he  iff  entitled  to  recover.  If  it  was  not  chargeable  to  any 
such  omission,  or  if  fault  or  want  of  care  on  the  part  of  the 
plaintiff  contributed  to  the  injury,  the  action  is  not  sustainable. 

When  the  pluntiff  came  to  the  part  of  the  road  complained 
o^  he  was  not  driving  along  in  the  ordinary  manner.  Whether 
the  unfastening  of  the  trace  was  owing  to  want  of  care  on  the 
part  of  those  traveling,  or  whether  it  was  purely  accidental, 
and  beyond  the  control  of  ordinary  care,  it  was  not  certainly 
chargeable  to  the  defendant.  It  was  either  the  plaintiff's  fault 
or  his  misfortune  that  the  failure  of  the  harness  had  rendered 
the  horse  l^ss  manageable,  and  exposed  the  plaintiff  to  peril. 
Under  such  circumstances,  the  plaintiff  sprang  from  the  wagon  to 
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escape  apprehended  danger,  and  received,  by  his  fall,  the  injnry 
for  "which  he  now  seeks  recompense.  The  wagon  was  not  over- 
turned, nor  was  the  companion  of  the  plaintiff  thrown  out,  and 
there  can  bo  little  if  any  doubt  but  the  plaintiff  would  have 
been  uninjured  if  he  had  not  jumped  from  the  wagon. 

Under  such  circumstances,  it  is  necessary  to  ascertain  whether 
the  defendant  is  legally  answerable  for  the  consequences  to  the 
plaintiff  of  his  leaping  from  the  wagon.  The  plaintiff  relies 
upon  the  case  of  Stokes  v.  Scdtanstall,  (13  Peters,  181.)  That 
was  an  action  against  stage  coach  proprietors  for  an  injuiy  to  a 
passenger,  occasioned  by  the  upsetting  of  a  coach ;  and  it  was 
held  that  if  the  want  of  proper  care  or  skill  of  the  driver  placed 
the  passengers  in  a  state  of  peril,  and  they  had,  at  that  time, 
a  reasonable  ground  for  supposing  that  the  stage  would  upset, 
or  that  the  driver  was  incapable  of  managing  his  horses,  the 
plaintiff  was  entitled  to  recover,  although  the  jury  might  be- 
lieve, from  the  position  in  which  the  stage  was  placed  by  the 
negligence  of  the  driver,  that  the  attempt  of  the  plaintiff  to 
escape  might  have  increased  the  peril,  or  even  caused  the 
stage  to  upset,  and  although  they  might  also  find  that  the 
plaintiff  would  probably  have  sustained  little  or  no  injury,  if 
he  had  remained  in  the  stage.  In  that  case  the  peril  from 
which  the  party  sought  to  escape,  was  chargeable  directly  to  the 
defendant,  and  the  decision  was  put  upon  that  ground.  The 
life  of  the  passenger  being  jeoparded  by  the  unskillfulness  of 
the  defendant's  servant,  the  defendant  was  held  responsible 
for  the  consequences,  though  the  passenger  may  have  judged 
unwisely  as  to  the  best  means  of  escaping.  It  was  only  hold- 
ing the  defendant  responsible  for  the  confusion  of  ideas  and 
perturbation  of  mind  consequent  upon  his  own  act. 

But  this  case  is  widely  different.  The  peril  from  which  the 
plaintiff  sought  to  escape,  when  he  leaped  from  the  wagon,  was 
in  no  part  chargeable  to  the  defendant.  Whether  that  peril 
was  the  immediate  consequence  of  the  unfastening  of  the  trace, 
or  the  unmanageable  character  of  the  horse,  or  the  want  of 
skill  in  the  driver,  it  is  not  material  to  inquire.    It  is  certain 
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it  was  not  oburgeable  to  any  defoot  in  ike  road;  and  beyond 
that  the  defenduit  cannot  be  responsible. 

It  was  then  without  either  necessity  or  ezcnse  imposed  by 
any  act  of  the  defendant,  that  the  plaintiff  incurred  the  immi- 
nent hazard  of  leaping  from  the  wagon  upon  the  stones  in  the 
diteh ;  an  act  quite  likely  to  be  productive  of  serious  conse^ 
quences,  even  if  the  stones  had  been  covered  with  the  same 
material  as  the  bed  of  the  road,  and  which  would  not  have  been 
prevented  by  the  erection  of  fenders.  If  a  man  judge  unwisely 
as  to  taking  such  a  leap,  when  it  is  quite  certain  he  would 
have  been  uninjured  if  he  had  remained  in  the  wagon,  I  do 
not  see  upon  what  principle  the  defendant,  not  being  in  any 
respect  a  party  to  the  transaction,  can  be  held  responsible  for 
the  consequences. 

If  the  road  was  not  of  the  required  width  at  the  place 
of  the  leap,  or  not  protected  by  fenders,  or  not  properly  cov- 
ered where  the  plaintiff  alighted,  it  might  furnish  a  legal  ground 
of  complaint,  if  a  traveler,  moving  over  the  road  in  some  accus- 
tomed mode  of  travel,  should  sustain  injury,  notwithstanding 
the  exercise  of  ordinary  care  on  his  part  Sut  beyond  that,  I 
think  the  drfepdant  is  not  liable.  The  company  cannot  be 
held  answerable  for  the  safety  of  a  traveler  who  uses  the  road 
for  a  purpose  so  widely  different  from  the  object  of  its  crea- 
tion. The  defendant  is  not  required  to  cover  the  road  with 
materials  upon  whidi  a  person  may  safely  alight  ^ker  so  fearfiil 

It  cannot  with  any  propriety  be  urged  that  because  there 
were  no  fenders  the  plaintiff  had  reason  to  apprehend  that 
the  horse  would  run  down  the  bank,  and  tha^  he  leaped  out  of 
the  wagon  to  escape  such  a  hazard.  The  result  proved  that 
#iicli  fears  were  unfounded,  and  there  is  no  reason  why  the 
defendant  should  be  answerable  for  an  unnecessary  «id  impru- 
dent act  of  the  plaintiff. 

There  is  no  legal  c<mstruction  which  can  be  put  upon  the 
fiu^te  in  this  case  that  will  support  this  recovery.  The  great 
injury  sustained  by  the  plaintiff  was  well  calculated  to  mislead 
A  jury,  by  €a[ilisti]^  their  sympathies,  if  not  their  prejudices; 

Vol.  XXI.  11 
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but,  in  my  judgment,  it  was  not  a  case  for  the  jury.  Upon 
the  plaintiff's  own  showings  he  failed  to  make  out  a  case,  and  a 
nonsuit  should  have  been  ordered.  The  judgment  at  the 
circuit  ought,  therefore,  to  be  reversed,  and  a  new  trial  awarded. 

[Albant  Oenbral  T£RM,  Peoember.  3,  1866.    Parker,  Wrighi  and  WiU- 
$on,  Jnatioes.] 


Fisher  vs.  Fredenhall. 

Where  a  vendor  seeks  to  avoid  a  oontract  of  sale,  on  account  of  the  frand  of  the 
purchaser,  be  must,  in  order  to  recover,  show  that  he  has  returned,  or  tender- 
ed, the  consideration  received  from  the  purchaser. 

And  such  return  or  tender  must  be  made  promptly.  A  delay  of  fbnr  years  will 
be  held  a  confirmation  of  the  contract. 

Where  a  complaint  alleged  that  the  plaintiff  sold  a  horse  to  the  defendant,  and 
received  in  consideration  therefor  a  promissory  note  made  by  one  W.,  the  de- 
fendant warranting  that  W.  was  responsible  and  the  note  collectable ;  and  the 
plaintiff  averred  that  W.  was  insolvent,  and  demanded  Judgment  for  the  amount 
of  the  note ;  BM,  that  the  action  was  to  be  regarded  as  brought  to  recover 
on  the  cowtrcui,  and  that  consequently  the  plaintiff  could  not  recover  on  the 
ground  of  fraud  in  the  transfer  of  the  note. 

THIS  action  was  commenced  before  a  justice  of  the  peace. 
The  plaintiff,  in  his  complaint,  alleged  that  the  defendant 
was  justly  indebted  to  him  in  the  sum  of  $55,  for  a  certain 
horse  which  the  plaintiff  sold  and  delivered  to  the  defendant,  at 
the  town  of  Schoharie,  in  February,  1849 ;  and  also  in  the  fur- 
ther sum  of  $5,  for  so  much  money  lent  and  advanced  by  the 
plaintiff  to  the  defendant,  at  the  defendant's  request,  and  for 
money  Jent  the  defendant  in  the  year  1849,  and  had  and  received 
to  and  tor  the  use  of  the  plaintiff.    And  the  plaintiff  further  al* 
leged,  that  ij^  ^r  about  the  month  of  February,  1849,  in  consid* 
enition  that  the  plaintiff  sold  and  delivered  to  the  defendant  a 
certain  horse,  and  also  paid  the  defendant  $5  in  money,  the  de- 
fendant  tratigferred   and  delivered  to  the  plaintiff  a  certain 
promissory  ^^^^  ^^^  by  Jacob  D.  Woolford  for  $60,  bearing 
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date  December  8th,  1848,  payable  to  the  said  defendant  or 
bearer  by  the  first  of  April  (then)  next  And  that  the  defend- 
ant, in  consideration  aforesaid,  represented  to  the  plaintiff  and 
promised  him  that  the  said  Jacob  D.  Woolford,  the  maker  of  the 
note,  was  responsible ;  that  he,  the  said  Woolford,  had  property, 
and  was  abundantly  able  to  pay  said  note ;  that  said  Woolford 
wonld  pay  said  note,  and  that  the  same  could  be  collected  by 
due  course  of  law  of  him.  And  the  pluntiff  alleged  that,  on 
the  contrary,  the  said  Woolford  was  not  responsible  at  the  time 
the  defendant  transferred  said  note  to  him,  nor  had  said  Wool- 
ford then  nor  since  snfScient  property  to  pay  said  note,  or  from 
which  the  same  could  be  collected ;  but  that  Woolford  was  then, 
and  had  ever  since  been,  wholly  insolvent,  irresponsible,  and 
that  said  note  and  no  part  thereof  could  be  collected  by  due 
course  of  law.  Therefore,  the  plaintiff  demanded  judgment 
against  the  defendant  for  $60  and  interest  thereon  from  the  8th 
December,  1848,  and  costs. 

The  answer  contained  a  general  denial  of  the  allegations  in 
the  complaint. 

The  testimony  of  Horace  Fanning  showed  that  in  February 
or  March,  1849,  the  defendant  bargained  with  the  plaintiff  for  a 
colt,  for  which,  and  $5  in  cash,  he  gave  the  plaintiff  a  note 
against  Jacob  D.  Woolford.  And  that  as  part  of  the  transac- 
tion, and  as  an  inducement  to  the  plaintiff  to  enter  into  it,  the 
defendant  assured  the  plaintiff  that  the  maker  of  the  note  was 
goodj  or  perfectly  good.  The  testimony  of  Elisha  Gamsey 
showed  that  three  or  four  years  before  trial,  and  in  the  summer 
or  fall  of  1649,  the  defendant  boasted  to  the  witness  that  he 
had  made  a  good  bargain.  That  he .  had  got  the  colt  for  the 
note,  by  Fisher,  the  plaintiff,  giving  him  a  little  something,  and 
thai  he  did  not  consider  the  note  worth  much.  The  other  tes- 
timony in  the  case  showed  that  at  the  time  of  the  transfer  of 
the  note  to  the  plaintiff  the  maker  was  reputed  to  be  insolvent, 
and  that  he  was  insolvent. 

The  plaintiff  recovered  a  judgment,  before  the  justice,  for 
$70.96.    The  defendant  appealed  to  the  county  court,  and  he 
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being  related  to  the  oonnty  judge>  the  cftiue  waa  certified  into 
this  court)  and  the  appeal  was  heard  here. 

C.  O.  Clark,  for  the  appellant 

R.  Brewsttr,  for  the  respondent 

By  the  Court,  Parker,  P.  3.     The  complaint  indndei 

Connts  for  a  horse  sold,  and  for  money  lent,  had  and  received^ 

&c.    Also  a  connt  alleging  that  the  plaintiff  sold  a  horse  to 

die  defendant  and  received  in  consideration  a  note  lor  $60) 

against  Jacob  D.  Woolford,  and  that  the  defendant  warranted 

that  Woolford  was  responsible  and  the  note  collectable.    The 

answer  was  a  general  denial.    In  the  pleadings  there  is  no  sng^ 

gestion  of  frand ;  the  plaintiff  seeks  only  to  recover  on  contrsfCt) 

and  the  canse  was  evidently  tried  under  that  view  of  the  eaaCk 

It  is  insisted  by  the  plaintiff's  counsel  that,  under  his  first 

count,  for  a  sale  of  the  horse,  he  may  treat  the  transfer  to  him 

of  the  note  as  tainted  with  fraud,  and  therefore  a  nullity.    But 

the  proof  will  support  no  such  claim.    If  the  plaintiff  had  a 

right  to  avoid  the  contract,  for  firaud,  he  could  not  maintain  an 

action  until  he  had  tendered  back  the  note.     (1  HiU,  304» 

1  Benio,  69.    2  id.  136.    13  Barb.  641.)    And  that  should 

have  been  promptly  done.    A  delay  of  four  years  was  a  confirm-' 

ation  of  the  contract.    (2  Denio,  18&) 

Regarding  the  actioat  as  brought  to  reeover  on  Ae  contract^ 

there  are  several  insuperable  objections  to  a  recovery.    It  is 

enoagb,  however,  to  point  out  one,  which  is  decisive  of  this  case* 

The  plaintiff  ^^s  pcraaitted  by  the  juslioe  to  prove  the  insolvency 

^  WooUyrd    |)y  repntation.    This  was  ckarly  wroneous,  and 

**«  Jffdfirment;  ^f  ^j^  justice  must  be  reversed. 
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P.  bjr  abin of  sale,  dated  July  7, 1868^  after  reciting  that  he  was  the  owners 
sabject  to  a  chattel  mortgage,  ezecated  the  liay  previous,  to  D.,  of  certain 
goods  in  a  store  at  S.,  and  of  certain  other  goods  on  the  way  fh)m  Troy,  in 
consideration  of  a  ftiU  set  of  tin  tools,  and  fifty  doUan,  and  some  plate  or  sheet 
tin,  sold  and  trtasfenvd  to  the  plaintiff  all  his  goods,  wares  and  merchandise 
Sq  the  stove  and  on  the  way  ibr  the  store;  also  all  the  notes,  aoconnts  and  ob- 
ligatioDS  for  goods,  wares  and  merchandise  sold.  P.  was  hidebted  to  yariona 
persons,  at  the  time  of  execnting  this  biU  of  sale,  and  had  just  been  purchasing 
goods  for  the  store.  The  plaintiff  took  possession  of  the  property  on  the  same 
day.  On  tiie  8th  of  July  P.  confessed  several  judgments,  to  different  individf 
nala,  on  whieh  executions  wefe  issued,  aod  the  defendant,  as  sheriff,  by  rirtae 
of  soch  ezecatioDS,  on  the  9th  of  July^  levied  upon  the  property  so  conveyed 
to  the  plaintiff.  On  the  8th  of  July,  a  portion  of  the  goods  were  secretiy 
removed  from  the  store,  in  the  night,  and  were  found  at  the  plaintiff's  houaok 

Held  that  the  wholesale  nature  of  the  transaction — selling  goods  reoentiy  pur- 
chased and  not  yet  received,  induding  debts  not  examined  or  inventoried— the 
inadeqiiacy  of  considflration  agreed  to  be  paid— «iid  the  secret  removal  of  prop>> 
party  immediately  after  the  sale — emphatically  indicated  a  dishonest  purpose ; 
and  that  it  was  a  fkir  question  for  the  juiy  to  determine,  fix>m  the  evidenooi 
whether  the  sale  was  not  made  with  intent  to  lunder,  delay  or  defraud  credlt- 
ofB  in  the  collection  of  their  debts,  and  therefore  fhtud«lent  and  void  aa 
against  them;  and  that  there  being  evidenee  befbre  the  jury,  upon  that  quea- 
tkn,  thdr  verdict  m  &vor  of  the  plaintiff  waa  to  be  regarded  aa  oonclwlva 
Jambs,  J.,  dissented. 

Where  it  is  the  purpose  of  the  parties  to  a  chattel  mortgage  to  permit  the  mort- 
gagor to  retain  the  possession  of  the  mortgaged  property,  and  sell  and  dispose 
of  the  same  as  he  pleases^  and  aa  hia  own,  tlM  mortgage  is  ftaudnlent  and 
void,  aa  to  the  oediton  of  the  tnortgagor. 

And  the  peaaesaion  of  the  pn^r^,  Iff  the  mortgagee,  under  auch  void  mort* 
gage,  win  give  him  no  right  to  the  property,  any  more  than  if  he  had  obtain- 
ed ibe  possession  by  a  trespass.  The  property  remains  the  mortgagor's,  and 
is  liable  to  seizure  and  sale  under  an  execution  against  hiuL 

▲  statement,  made  en  eetacing  a  jirigment  by  conffaaaien,  which  aSegea  tfattl 
"the  above  isdebtedaesa  haa  arisen  for  goods,  wane,  and  merohandiae  aold 
and  delivered  to  me  1^  the  said  plaintifb  m  the  month  of  May,  1868,"  and 
ahows  that  the  same  is  justly  due,  vrithout  any  fhiud  whatever,  is  sufficient 

A  verification  of  sudi  a  statement,  by  whidi  the  debtor  swears  that  **  he  believes 
the  dxnre  afeatement  of  oonftasioii  ia  tree,**  i»  a  suiBdent  veilfioatieo. 

MOTION  by  the  phintifif  for  a  new  trial,  upon  a  case.     The 
eoB^laiiKt  ooQtaiiied  three  coants  or  canses  of  action.    The 
first  dhtfged  the  defendant  with  nnlawfdUy  taking  firom  the 
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plaintiff  a  quantity  of  personal  property  and  converting  the 
same  to  his  own  use.  The  second  charged  the  defendant  with 
unlawfully  refusing  to  deliver  to  the  plaintiff  a  quantity  of 
personal  property  belonging  to  him,  and  with  unlawfully  con- 
verting the  same  to  the  defendant's  use.  The  third  count 
charged  the  defendant  with  unlawfully  and  forcibly  breaking 
and  entering  the  plaintiff's  close  and  freehold,  and  with  seizing 
and  carrying  away  a  quantity  of  personal  property  belonging 
to  the  plaintiff.  The  answer  denied  the  allegations  of  the  com- 
plaint, and  set  up  that  the  defendant  took  the  property  as 
sheriff  of  the  county  of  Essex,  under  several  executions  issued 
on  judgments  against  one  Benjamin  K.  Potter,  and  averred  that 
the  property  at  the  time  of  the  seizure,  d&c.  was  the  property 
of  Potter. 

On  the  trial  the  plaintiff  proved  that  the  defendant,  by  one 
of  his  deputies,  took  the  property,  on  the  9th  of  July,  1853, 
and  sold  it  on  the  20th.  Potter  had  owned  the  property  prior 
to  and  until  the  7th  of  July,  when  he  executed  a  bill  of  sale 
thereof  to  the  plaintiff.  The  plaintiff  put  in  evidence  a  personal 
mortgage,  dated  May  6, 1853,  made  by  B.  E.  Potter  to  Orin  Del- 
aware, to  secure  the  payment  of  eleven  hundred  dollars.  This 
mortgage  described  the  property  as  follows :  ^'  all  the  goods, 
wares  and  merchandise  mentioned  and  set  forth  in  the  schedule 
hereto  attached  and  referred  to,  and  all  the  other  goods  and 
chattels  whatsoever  mentioned  and  expressed  in  the  schedule 
hereto  annexed,  now  remaining  and  being  in  the  village  of 
Schroon,  Essex  county,  and  a  part  in  North  Hartford,  Washing- 
ton county,  which  are  to  be  removed  immediately  to  Schroon 
aforesaid."  The  schedule  described  a  small  stock  of  dry  goods 
and  groceries  and  some  hardware.  The  mortgage  was  assigned 
by  Orin  Delaware  to  the  plaintiff  by  an  endorsement  thereon, 
dated  June  25, 1853.  By  the  terms  of  the  mortgage,  the  mort- 
gagor and  his  assigns  had  the  right  to  take  the  property  on 
demand. 

The  plaintiff,  also  put  in  evidence  a  bill  of  sale  from  Potter 
to  him,  dated  July  7, 1853,  by  which,  after  reciting  that  Potter 
was  the  owner,  subject  to  the  mortgage,  of  certain  goods  in  the 
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store  sitnated  in  Scbroon,  and  certain  (tther  goods  on  the  way 
firom  Troy,  and  in  consideration  of  a  full  set  of  tin  tools  and 
fifty  dollars,  and  some  plate  or  sheet  tin,  he  sold  and  transferred 
to  the  plaintiff  all  his  goods,  wares  and  merchandise  in  the  store 
and  on  the  way  for  the  store;  also,  all  thb  notes,  accounts 
and  obligations  for  goods,  wares  and  merchandise  sold  in 
Schroon,  and  the  plaintiff  released  Potter  from  the  mortgage. 
Potter  pat  into  the  store  $900  worth  of  goods  after  this  mort- 
gage was  executed.  Potter,  indeed,  made  this  amount  some- 
thing over  $1600.  For  several  days  prior  to  the  sale  effected 
on  the  7th  of  July,  and  on  that  day.  Potter  was  much  intoxi- 
cated. The  plaintiff  took  possession  of  the  property,  under  the 
sale,  on  the  7th,  and  on  the  8th  Potter  confessed  several  judg- 
ments on  which  executions  were  issued,  and  under  which  levies 
were  made  on  the  9th  July. 

In  the  course  of  the  trial,  the  plaintiff  objected  to  the  evi- 
dence that  Potter  was  drunk  when  he  executed  the  bill  of  sale, 
on  the  7th  of  July,  which  objection  the  court  overruled,  and 
the  plaintiff's  counsel  excepted.  The  plaintiff's  counsel  also 
objected  to  the  proof  that  Orin  Delaware  purchased  the  debts 
in  Troy  against  Potter.  This  objection  was  overruled,  and  an 
exception  noted.  When  the  defendant's  counsel  offered  in  evi- 
dence the  judgment  on  which  the  executions  issued,  it  was 
objected  that  the  consideration  thereof  was  not  sufficiently  set 
forth:  and  secondly,  that  the  verifications  were  insufficient 
The  objections  were  overruled,  and  exceptions  noted. 

There  was  evidence  tending  to  show  that  goods  had  been 
surreptitiously  taken  from  the  store  on  the  night  of  the  8th  of 
July,  some  of  which  were  found  at  the  plaintiff's  house. 

No  exception  was  taken  to  the  charge  of  the  judge.  The 
jury  found  a  verdict  in  favor  of  the  defendant. 

Kellogg  ^  Hale^  for  the  plaintiff. 

ff.  Hi  Rass^  for  the  defendant 
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BocKES,  J.  If  Potter  was  not  too  much  intoxicated  when  he 
fiold  out  his  stock  in  trade  and  demands  to  the  plaintiff,  to  have 
any  intent  whatever,  it  was  a  &dr  question  finr  the  jury  to  dBtermine 
irom  the  evidenoe,  whether  the  sale  was  not  made  with  intent  to 
hinder,  delay  or  defraud  his  creditors  in  the  collection  of  their 
debts.  The  wholesale  nature  of  the  transaction — selling  goods 
then  but  recently  purchased  and  not  yet  reoeiTed — including 
debts  not  examined  or  inventoried ;  the  inadequacy  of  consider- 
ation agreed  to  be  paid,  and  the  secret  removal  of  property  im- 
mediately after  the  sale,  emphatically  indicate  a  dishonest 
purpose. 

Undoubtedly  the  jury  so  regarded  the  case,  and  intended  by 
their  verdict  to  pronounce  the  sale  fraudulent  and  void  as  to 
Potter's  creditors.  It  is  not  surprising  that  his  friends  should 
have  made  an  effort  to  protect  his  property,  fearing  he  might* 
squander  it  during  his  debauch,  but  the  effort  should  have  been 
conducive  either  to  the  benefit  of  ids  family  or  of  his  creditors ; 
yet  the  latter  was  spumed  by  the  plaintiff  when  approached  in 
regard  to  their  claima  against  him,  and  it  does  not  appear  that 
the  former  w^re  to  receive  any  advantage  from  the  plaintiff's  in- 
terference. Indeed  this  suit  was  prosecuted  on  the  theory  that 
by  the  sale  the  plaintiff  became  fairly,  honestly  and  absolutely 
the  owner  of  the  property. 

The  trial,  too,  wae  conducted  on  the  theory  of  title  in  tho 
plaintiff  by  virtue  of  the  bill  of  sale,  which  released  Potter  fitun 
the  mortgage ;  and  the  mortgage  was  by  an  indorsement  de- 
clared foreclosed.    If  the  sale  was  fraudulent  as  to  Potter's 
creditors,  the  verdict  of  the  jury  was  correct ;  and  there  being 
evidence  of  this  fact,  it  must  be  regarded  conclusive.    Per- 
haps it  ahould  be  observed  in  regard  to  the  mortgage,  that  if  it 
was  the  purposf  of  the  parties  to  it^  to  permit  the  mortgagor  to 
retain  the  possession  of  the  mortgaged  property,  and  sell  and 
Qiapose  of  ii^Q  game  as  he  pleased  and  as  his  own,  then  the  mort- 
^^^  ^^^  traadulent  and  void  as  to  Potter's  creditors.     ( 6rri*- 
tb  t     ^'   '^Aeldofh  4  Comst,  580.)    The  evidence  showed  clearly 
out    ^^^  was  their  purpose,  and  that  it  was  practically  carried 
"*^^^  mort£»g^  goods  were  placed  in  the  store  of  th^ 


ST.  LAWBENOE-SEPTEMBEB,  1855.  89 

Delaware  v.  Ensign. 

mortgagor,  and  he  retailed  them  as  occasion  permitted,  and  thia 
course  was  evidently  designed  by  the  parties  when  the  mort- 
gage was  made. 

The  plaintiff,  therefore,  could  claim  nothing  by  virtue  of  the 
mortgage,  as  against  Potter's  creditors.  The  plaintiff's  posses- 
sion under  a  void  security  gave  him  no  right  to  the  property. 
It  was  the  same,  as  against  any  of  Potter's  creditors,  as  if  he 
had  obtained  his  possession  by  a  trespass.  Therefore,  admitting 
that  the  plaintiff  had  the  possession  under  the  mortgage,  grants 
ing  it  to  be  void  as  against  those  who  deny  its  validity,  the 
property  remained  Potter's,  and  liable  to  seizure  and  sale  under 
execution  against  him. 

It  b  hardly  necessary,  perhaps,  to  consider  the  case  in  this 
view,  for  the  plaintiff  evidently  claimed  title  on  the  trial  only 
under  the  pretended  purchase  of  July  7th.  But  if  we  take  the 
alleged  mortgage  lien  into  consideration,  it  is  difficult  to  see 
how  even  two  sales,  both  of  which  were  fraudulent,  hence  void, 
could  pass  to  the  plaintiff  any  title  to  the  property.  A  person 
can  secure  no  right  from  any  number  of  transactions  which  are 
void. 

It  was  not  error  to  admit  the  evidence  that  Potter  was  intox- 
icated when  the  bill  of  sale  was  executed  by  him.  The  defend- 
ant had  a  right  to  inquire  into  his  state  and  condition,  as  a  part 
of  the  transaction.  Perhaps  he  was  the  more  ready  to  consum- 
mate a  fraudulent  design  when  partially  bereft  of  reason,  and 
when  incapacitated  for  the  proper  exercise  of  his  judgment. 
Nor  can  it  be  deemed  error,  that  Orin  Delaware  was  permitted 
to  be  examined  in  regard  to  his  purchase  of  debts  against  Potter. 
He  was  on  a  cross-examination.  He  had  assigned  the  mortgage 
to  the  plaintiff,  and  had  become  i<||ptified  with,  and  had  greatly 
interested  himself  in  the  affairs  of  Potter  and  of  the  plaintiff. 
It  was  not  inappropriate  for  the  defendant  to  inquire  into  the 
extent  of  his  interest  and  connection  with  the  transaction  under 
examination. 

The  defendant  justified  the  taking  of  the  property  under  four 
executions  issued  on  as  many  judgments.    The  judgments  were 
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entered  by  confession,  without  action.  The  statement  in  each 
case  was  in  form  substantially  the  same,  and  gave  the  amount 
for  which  judgment  might  be  entered,  and  authorized  its  entry 
therefor.  It  stated  *the  facts  out  of  which  the  indebtedness 
arose,  as  follows.  ^'  The  above  indebtedness  has  arisen  for  goods, 
wares  and  merchandise,  sold  and  delivered  to  me  by  the  said 
plaintiff,  in  the  month  of  May,  1853."  The  statement  also 
showed  that  the  sum  was  justly  due  without  any  fraud  whatever. 
On  the  trial  it  was  objected  that  the  statement  did  not  state 
concisely  the  facts  out  of  which  the  indebtedness  arose.  {Code, 
§  883.) 

In  Beid  v.  Clark  et  al.  decided  at  the  last  May  general  term 
of  this  court,  this  point  was  subtantially  determined.  In  that  case 
the  statement  alleged  that  the  ''  indebtedness  arose  on  account 
of  goods  purchased,  consisting  of  cloths,  trimmings  and  tailor's 
furnishing  goods."    This  was  held  to  be  a  sufficient  compliance 
with  the  requirements  of  the  code.    The  object  of  this  allegation 
in  the  statement  is  to  prevent  frauds,  by  giving  all  who  have  an 
interest  to  learn  the  facts,  notice  of  the  consideration  of  the 
judgment.    On  obtaining  this  information  the  inquiry  could  be 
pushed  with  certainty,  and  generally  with  effect,  in  case  of  any 
unfair  practice.     It  was  said  in  Beid  v.  Clark  et  al  that  the 
old  form  of  declaring  for  goods,  wares  and  merchandise  sold  and 
delivered  was  no  more  specific  than  this  form  of  statement ;  and 
unless  a  bill  of  particulars  must  be  inserted,  this  mode  of  state- 
ment on  confession  should  be  deemed  sufficient.    The  case  is 
widely  different  from  those  where  the  indebtedness  is  alleged  to 
have  arisen  on  promissory  notes,  without  giving  their  consider- 
ation.    In  those  cases  there  is  a  wide  field  open  for  firaud ;  and 
besides,  the  note  is  but  the  evidence  of  debt,  and  the  code  re- 
quires the   facts  out  of  which  the  debt  arose  to  be  concisely 
stated. 

The  ca«e  of  JScAoolcraft  v.  Thompson,  (7  How,  446,)  folding 
«  differ exxt  doctrine  from  that  above  suggested,  was  reversed  on 
Weal.       ^g  ^^^    g^       g^^  ^i^  p^^  ^^  Coleman,  M  64.) 

^  ^®  *^i-ther  objected,  that  the  verification  in  each  of  the  oases 
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▼as  insufficient.  The  yerifications  were  alike  in  the  four  cases, 
and  were  as  follows :  '*  Goonty  of  Essex,  ss.  Benjamin  K.  Pot- 
ter, defendant,  being  duly  sworn,  says,  he  believes  the  above 
statement  of  confession  is  trae."  [Signed  and  sworn  to%]  The 
code  requires  that  the  statement  be  "  verified  hy  his  oathJ^  If 
a  defendant  shall  be  required  in  all  cases  to  swear  that  the 
statement  is  true^  without  adding  (is  he  believes^  or  to  the  best 
of  his  belief  or  that  he  believes  it  to  be  true^  there  will  be  many 
cases  where  the  party  cannot  secure  to  a  deserving  creditor  the 
preference  which  he  ought  to  have.  Suppose  haste  necessary, 
rendering  it  impossible  to  ascertain  immediately  the  precise 
sum  a  debtor  may  owe  his  creditor  to  whom  he  wishes  to  give  a 
judgment ;  unless  this  mode  of  verification  may  be  adGt>ted,  the 
judgment  could  not  be  confessed.  To  hold  this  form  good,  would 
work  no  injustice;  for  if  the  judgment  should  be  for  too  much, 
it  could  be  reduced,  on  determining  the  precise  amount ;  and  in 
case  the  plaintiff  should  refuse,  the  court  would  compel  its  re- 
duction, on  the  application  of  the  defendant,  or  of  any  other 
person  interested.  Nor  should  a  judgment,  if  entered  for  too 
much,  in  a  fiiir,  open  and  honest  effort  to  secure  a  claim,  be  held 
wholly  invalid.  And  if  entered  for  a  dishonest  purpose>  it 
should  be  held  void,  even  though  entered  for  a  debt  due.  A 
person  should  not  lend  his  claim  any  more  than  give  his  personal 
efforts  to  carry  out  a  fraudulent  design.  The  defendant,  on  such 
an  affidavit,  could  be  convicted  of  perjury.  He  would  not  be 
allowed  to  shield  himself  from  the  consequences  of  crime,  on  the 
pretense  that  he  swore  only  to  his  belief,  unless  he  had  good . 
grounds  for  such  belief.  In  my  judginent  the  statements  were 
duly  verified. 

It  is  insisted  that  the  objections  to  the  statements  and  verifi- 
cations raise  only  questions  of  regularity,  which  can  only  be 
urged  by  the  defendant  in  the  judgments.  But  the  conclusion 
at  which  I  have  arrived  renders  a  discussion  of  this  suggestion 
unnecessary.  I  will  however  add,  that  this  is  not  a  casej  like 
that  of  Chappel  v.  Chappel,  2  KemaUy  215,)  where  the  party 
attacking  the  judgment  had  obtained  rights  by  the  entry  of  a 
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subsequent  valid  judgment.  In  this  case  the  plaintiff's  rights 
do*  not  depend  on  his  success  in  a  race,  of  diligence,  but  on  his 
own  integrity. 

The  motion  for  a  new  trial  must  be  denied. 


C.  L.  Allen,  J.,  concurred. 
James,  J.,  dissented. 


New  trial  denied. 


[St.  Lawrence  General  Term,  September  8, 1865.     C.  L.  Allen,  Boekes 
and  James ,  Justices.] 


Hyde  &.  Everit  vs.  Cookson  and  others. 


By  a  written  agreement,  between  H.  &>  E.  of  the  one  part  and  0.  of  the  other 
part,  0.  agreed  to  tan  a  quantity  of  hides  to  be  ftimished  by  H.  &  £.  on  a 
commission  of  five  per  cent  on  cost  and  charges  for  buying,  and  six  per  cent 
commission  for  selling  the  leather.  0.  was  to  take  the  hides  in  New  York  and 
transport  them  to  his  tannery  in  Tioga  county,  and  to  tan  and  manufkcture 
them  into  hemlock  solo  leather,  and  return  the  same  to  H.  &  E.  in  New  York, 
who  were  to  sell  the  same  at  theu*  discretion.  The  hides  were  to  be  insured, 
and  insurance  charged  to  0.  by  H.  &,  E.  When  the  leather  should  be  sold, 
the  account  was  to  be  made  up,  and  the  net  proceeds  of  sales,  after  deducting 
OQ0t  of  hides  and  expenses,  conmiissions  on  hides  and  leather,  mterest,  insur- 
anoe  and  all  other  expenses,  was  to  be  the  profit  or  Ices  to  accrue  to  0.  in  Aill 
for  tanning  the  hides.  Held  that  this  was  not  a  contract  of  sale,  but  of  bail- 
ment, the  right  of  property  remaining  unchanged ;  and  that  theiiefore  H.  & 
E.  might  maintain  an  action  to  reooyer  damages  for  tlie  conversion  of  the  hides, 
against  a  person  claiming  the  same  under  an  assignment  executed  by  0. 

Held  aUo,  that  the  proper  measure  of  damages  in  such  action  was  the  valve  of 
H.  &,  E.'s  interest  in  the  hides,  and  not  the  enhanced  value  there<^  when  mao- 
ufkctured  into  leather.  The  plaintiff  were  therefore  allowed  to  recover  the 
money  paid  by  them,  and  five  per  cent  commissions  for  buying,  expenses,  in- 
terest, and  six  per  cent  commissions  upon  the  value  of  the  leather  when  ready 
for  the  market 

In  acquiring  title  to  property  by  accession,  the  law  makes  a  distinction  between 
a  willi\il  and  an  involuntary  wrongdoer.  The  former  never  can  acquire  the 
title,  however  great  the  change  wrought  in  the  original  article  may  be ;  while 
the  latter  may. 

|Where  a  manuikcturer  has  expended  his  money,  and  labor,  in  good  flutb,  npOD 
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I  property,  ia  pareoanoe  of  a  oontract  with  the  owner,  he  cannot  be  regaided 

Iaa  a  wrongdoer,  or  deprived  of  the  enhanced  value  which  he  hu  given  to  the 
property,  in  an  action  by  the  owner,  sounding  in  damages. 

APPEAL  from  a  judgment  entered  at  a  special  term,  after  a 
trial  at  the  circuit.  The  action  was  brought  to  recover 
damages  for  the  alleged  conversion  by  the  defendants  of  a 
quantity  of  hides. 

The  complaint  set  up  a  contract  between  the  plaintiffs  and 
one  John  H.  Osbom,  respecting  the  hides  in  question,  (which 
the  plaintiffs  claimed  was  a  contract  of  bailment ;)  that  the  hides 
were  furnished  to  Osbom  under  the  contract,  and  by  him  partly 
tanned,  when  he  failed,  and  made  an  assignment  of  all  his  prop- 
erty to  the  defendants,  for  the  benefit  of  his  creditors.  That 
the  defendants  took  possession  of  the  hides,  under  the  assign- 
ment, claiming  to  own  them,  and  refused  to  deliver  them  to  the 
plaintiffs  on  demand.  That  the  hides  were  of  the  value  $13,133. 
The  plaintiffs  demanded  judgment  for  $15,000  with  interest 
from  May  6th,  1854.  The  answer  set  forth  the  contract  be- 
tween the  plaintiffs  and  Osbom,  in  /ubc  verba^  (claiming  it  to 
be  a  contract  of  sale,)  admitted  the  fumishing  of  the  hides 
under  it,  and  their  being  partly  tanned ;  Osborn's  failure  ana 
assignment  to  them,  and  their  claim  of  the  hides  under  the 
assignment;  and  denied  the  value  to  be  $13,133.  For  a 
second  defense  the  answer  averred  that  Osbom  increased  the 
value  of  the  hides,  Iq  partly  tanning  them,  $2000,  and  claimed 
this  amount  as  a  counter-claim.  The  reply  denied  that  Osbom 
increased  the  value  of  the  hides  $2000,  and  alleged  that  after 
the  defendants  had  taken  possession  of  them  under  the  assign- 
ment, the  plaintiffs  offered  to  pay  the  defendants  all  the  expen- 
ses and  charges  of  said  Osbom  chargeable  to  the  hides,  which 
the  defendants  refused  to  receive,  and  denied  the  plaintiffs' 
right  to  the  hides ;  it  also  denied  that  tibe  defendants  were  enti- 
tled to  their  counter-claim. 

The  plaintiffs'  counsel,  after  opening  the  case  to  the  court 
and  jury,  read  in  evidence  a  contract  in  the  words  and  figures 
following,  to  wit : 

'^Agreement  between  Hyde  6l  Event  of  New  York,  and 
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John  H.  Osbotn,  of  Newark,  Tioga  county,  and  state  aforesaid, 
to  tan  from  two  to  three  thousand  hides,  to  be  worked  in  the 
present  fall,  and  to  be  furmshed  by  said  Hyde  &  Event  on 
oommission  of  5  per  cent  on  cost  and  charges  for  buying,  and 
6  per  cent  commission  and  guarantee  for  selling  the  leather. 
Said  Osbom  takes  the  hides  in  New  York,  transports  them  to 
his  tannery  in  Tioga  county,  is  to  tan  and  manufiskcture  them 
into  hemlock  sole  leather,  in  a  reasonable  time  and  in  a  good 
and  workmanlike  manner,  and  return  the  same  to  Hyde  & 
Everit  in  New  York,  who  are  to  sell  the  same  at  their  discre- 
tion, said  hides  to  be  insured  and  charged  to  said  Osbom  by 
Hyde  &  Everit.  When  the  leather  is  sold^  the  account  is  to  be 
made  up  and  the  net  proceeds  of  sales,  after  deducting  cost  of 
hides  and  expenses,  commissions  on  hides  and  leather,  interest)^ 
insurance  and  all  other  expenses,  shall  be  the  profit  or  loss  to 
accrue  to  Mr.  Osbom  in  full  for  tanning  as  above. 

New  York,  Oct.  6, 1853.  Hyde  &  Everit, 

Witness,  Wm.  H.  Cotton.  John  H.  Osborn»" 

The  plaintiffs  proved  the  value  of  the  hides,  and  the  amount 
of  interest  which  had  accraed ;  also  the  payment  of  $60  by 
them,  as  the  premium  upon  an  insurance  of  the  hides.  Upon 
the  plaintiffs  resting  their  cause,  the  defendants'  counsel  moved 
the  court  that  the  plaintiffs  be  nonsuited,  on  the  ground  that  the 
contract  between  the  plaintiffs  and  John  H.  Osbom,  read  in  evi- 
dence by  the  plaintiffs'  counsel,  was  a  contract  of  sale,  and  the 
hides  in  question  having  been  furnished  by  the  plaintiffs  to  said 
Osbom,  under  said  contract,  vested  in  said  Osbom  and  became 
his  property.  The  court  denied  the  motion,  and  the  defendants 
excepted.  It  was  hereupon  agreed  between  the  parties,  and  ad* 
mitted,  for  the  purposes  of  this  action,  that  the  hides  had  been 
at  the  time  of  the  commencement  of  this  action,  increased  in  value 
by  reason  of  the  expenditures  and  labor  of  Osbom  in  part  perform- 
ance of  said  contract,  to  the  amount  of  $2000.  Whereupon,  the  de- 
fendants offering  no  further  evidence  in  the  case,  the  court  charged 
the  jury  that  the  plaintiffs  were  entitled,  under  the  pleadings  and 
the  contract  read  ia  evidence  as  above,  to  recover  the  value  of  the 
hides  in  controversy,  with  interest  which  value,  if  they  believed 


KINGS— OCTOBER,  1865.  95 


Hyde  v.  CooksoD. 


the  evidence,  including  interest,  amounted  to  the  sum  of  $9448 
67  cents.  To  which  charging  of  the  court  the  defendants  ex- 
cepted. And  the  court  further  charged  the  jury,  that  the 
plaintiffs  were  entitled,  in  addition  to  the  yalue  of  the  hides  as 
above  stated,  to  recover  the  increased  value  thereof  caused  by 
the  expenditures,  labor  and  services  of  said  Osbom  in  and 
about  the  tanning  of  the  same,  as  agreed  upon  between  the  par- 
ties on  this  trial,  with  interest  thereon  from  the  time  of  the 
commencement  of  the  action,  which  interest  was  agreed  up- 
on at  $64.37,  making  the  whole  of  said  latter  amount  of 
$2064.37.  To  which  charging  the  defendants  excepted.  The 
jury  under  said  charge  of  the  court  returned  their  verdict  in 
&vor  of  the  plaintiffs,  for  the  sum  of  $11,508.04,  besides  costs. 
The  defendants  appealed. 

• 

Z>.  S.  Dickinson  and  John  M.  Parker^  for  the  appellants. 
L  The  court  erred  in  refusing  to  nonsuit  the  plaintiffs.  The 
contract,  read  in  evidence  by  the  plaintiffs,  was  a  contract  of 
sale,  and  the  hides  in  question  having  been  delivered  to  Osbom 
under  it,  the  title  thereto  vested  in  him,  and  by  the  assignment 
of  Osbom  to  the  defendants,  passed  to  them.  We  contend  that 
the  contract  is  to  be  held  a  contract  of  sale,  because :  1.  The 
hides  were,  by  the  contract,  to  be  furnished  by  the  plaintiffs  to 
Osbom  on  cottmiission  of  five  per  cent  on  cost  and  charges  for 
buying.  That  is,  the  plaintiffs  buy  the  hides  for  Osbom,  and 
charge  him  a  commission  for  buying.  Webster  gives  the  fol- 
lowing definition  of  the  word  commission:  ''In  commeicce,  the 
state  of  acting  under  authority  in  the  purchase  and  sale  of 
goods  for  another."  ^'The  allowance  made  to  a  factor -or  com- 
mission merchant  for  transacting  business."  The  buying  of 
them  on  commission  for  Osbom  indicates  that  the  property  was 
to  be  his.  This  provision  in  the  contract  is  not  consistient  with 
any  other  constraction.  2.  The  plaintiffs  were  to  sell  the  leath- 
er and  have  six  per  cent  for  selling  and  guaranteeing  the  sales. 
This  shows  why  the  leather  was  to  be  returned  to  the  plaintiffs, 
not  as  their  leather,  but  that  they  might  have  the  commission 
for  selling  it,  as  well  as  to  provide  a  security  for  the  price  of 
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the  hides ;  so  that  the  provision  that  the  same  hides,  after  be- 
ing tanned,  were  to  be  returned  to  the  plaintiffs,  does  not,  as  in 
some  of  the  cases,  (8  Seld.  433 ;  4  Corns.  76,  and  cases  there 
cited,)  characterize  it  as  a  bailment.  They  are  to  be  returned 
for  a  special  purpose,  inconsistent  with  the  idea  of  the  leather 
being  the  plaintiffs',  to  wit :  to  be  sold  by  them  on  commission. 
That  is,  the  plamtiffs  were  to  be  Osbom*s  factors  in  selling  the 
leather.  Again,  the  plaintiffs  were  to  guarantee  the  sales ;  or, 
in  the  language  of  the  complaint,  "  the  payment  of  the  price" 
for  which  the  leather  should  be  sold.  If  the  leather  was  the 
plaintiffs',  what  matter  was  it  to  Osbom,  whether  those  to  whom 
they  sold  it,  paid  them  for  it,  or  not?  The  guaranty  is  consist- 
ent with  the  leather  being  Osbom's — ^not  with  its  being  the 
plaintiffs'.  The  provisions  in  the  contract  for  a  sale  of  the 
leather  by  the  plaintiffs  on  commission,  and  for  a  guaranty  by 
them  of  the  sales,  give  character  to  the  transaction  as  a  sale  of 
the  hides,  and  are  consistent  with  no  other  construction.  S.  The 
hides  were  to  be  charged  to  Osbom  by  the  plaintiffs.  This  is 
another  very  distinct  indication  of  a  sale.  Osborn  thereupon 
became  the  debtor  of  the  plaintiffs  for  the  hides,  and,  conse- 
quently, the  hides  became  Osbom's.  4.  When  the  leather 
shall  have  been  sold,  the  net  proceeds,  after  deducting  cost  of 
hides  and  expenses,  commissions  on  hides  and  leather,  interest 
and  insurance,  are  to  be  Osborn's  profit  or  loss.  .  Osborn  is  re- 
sponsible for  the  hides  and  leather.  He  suffers  the  loss  as 
well  as  reaps  the  profits.  If  the  leather  fails  to  bring  as  much 
as  the  cost  of  the  hides,  and  expenses,  d&c.  the  loss  falls  on 
Osborn.  He  must,  at  all  events,  pay  the  plaintiffs  all  those 
items.  Can  it  be  that  this  is  not  a  sale  ?  Can  the  plaintiffs 
be  the  owners  of  the  hides,  and  yet  hold  Osborn,  absolutely,  for 
the  cost  and  five  per  cent  commission  for  buying  them  for  him  7 
The  whole  transaction  is  inconsistent  with  a  bailment.  It  is  true 
that  the  contract  provides  for  tanning  the  hides ;  the  plaintiffs 
have  an  interest  in  having  them  tanned,  that  they  may  make 
another  commission  on  the  sale  of  the  leather,  so  that  it  is  not 
only  a  contract  of  sale,  but  a  contract  to  tan  also — the  latter 
accessory  to  the  former.     It  also  speaks  of  the  net  proceeds,  as 
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Osbom's  profit  or  loss  to  accrue  for  tanning.  This  does  not 
necessarily  conflict  with  the  idea  of  a  sale.  The  manufacturer 
buys  the  raw  material,  converts  it  into  a  manufactured  article, 
and  sells  it  at  an  advance  beyond  the  cost  and  expenses.  This 
might  well  be  called  his  profit  for  manufacturing.  But  even 
if  this  clause,  taken  alcme,  would  indicate  a  mere  bailment,  it 
does  not  take  away  the  character  impressed  on  the  transaction 
by  its  provisions ;  it  is  none  the  less  a  contract  of  sale.  The 
construction  must  be  upon  the  entire  instrument,  and  not  mere- 
ly upon  disjointed  parts  of  it.  The  whole  context  is  to  be 
considered,  (3  Seld.  437,)  and  that  indicates  a  sale,  with  which 
this  clause  must  be  construed,  as  it  can  be,  to  agree.  That 
this  is  a  sale,  the  case  of  Jenkins  v.  Eichleberger,  (4  WcUts^ 
Rep.  121,)  which  is  entirely  analogous,  shows.  In  that  case 
the  supreme  court  of  Pennsylvania  held  just  such  a  contract, 
one  of  sale  and  not  of  bailment.  {See  also  4  W.  i^  S.  179. 
8  id,  241.)  The  same  reasons  of  public  policy  which  the  court 
advert  to  in  Jenkins  v.  Eichleberger^  ^pplj  equally  to  this  case. 

II.  The  court  erred  in  charging  the  jury  that  the  plaintiffs 
were  entitled  to  recover  the  value  of  the  hides.  1.  For  the  reit- 
sons  above  set  fortL  2.  Because,  if  the  transaction  was  not  a 
sale,  then  it  was  a  partnership  arrangement.  3.  Because  there 
was  no  conversion,  and  the  action  was  prematurely  brought. 

III.  The  court  erred  in  charging  the  jury  that  the  plaintiffs 
were  entitled,  in  addition  to  the  value  of  the  hides,  to  recover 
the  increased  value  thereof,  caused  by  the  expenditures,  labor 
and  services  of  Osborn  in  and  about  the  tanning  of  the  same. 
The  rule  adopted  by  the  court  applies  only  where  the  property 
has  been  tortiously  taken.  {Baker  v.  Wheeler^  8  Wejid.  606. 
Brown  v.  Sax^  7  Cowen,  96.  And  see  3  ComsL  379 ;  Betts 
V.  Lee,  5  John.  349 ;  Curtis  v.  Groat,  6  id.  169.)  This  prop- 
erty was  not  tortiously  taken  by  the  defendants.  {Nash  v.  Mo- 
sher,  19  Wend.  431.  Marshall  v.  Davis,  1  id.  109.)  The 
plaintiffs  could  not  have  maintained  trespass  for  the  hides, 
against  the  defendants.  In  other  cases,  if  the  plaintiff  can  be 
indemnified  by  a  sum  of  money  less  than  the  full  value,  that  sum 
is  the  measure  of  damages.     {Chamberlin  v.  Shaw,  18  Pick. 
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278.  The  Dresser  Manuf.  Co.  Y.Waterstan,S  Met.  9.  Vickery 
V.  Taft,  2  Chipm.  241.  Spoor  v.  Holland,  8  Wefid.  445. 
4  Burr.  2214.  Sedg.  on  Dam.  510.)  The  case  of  Pierce  v. 
iSchenck,  (3  jES/2,  28,)  which  was  relied  upon  on  the  trial,  does 
not  uphold  the  charge ;  for  although  Judge  Cowen,  in  his  opin- 
ion, seems  to  lay  down  the  same  doctrine,  it  will  be  found,  in 
looking  through  the  case,  that  Nelson,  Ch.  J.,  and  Bronson,  J., 
expressly  deny  that  the  question  arose  in  the  case,  whether  the 
plaintiff  could  recover  the  enhanced  value  of  the  property ;  and 
held,  merely,  that  he  was  entitled  to  recover  the  value  of  the 
property  before  the  defendant's  labor  was  bestowed  upon  it. 

lY.  The  court  erred  in  permitting  the  policy  of  insurance 
upon  the  hides  to  be  read  in  evidence.  It  was  entirely  irrele- 
vant to  the  issues.  It  could  not  be  relevant  unless  the  contract 
provided  that  the  plsantiffs  should  insure  in  their  own  name,  as 
this  insurance  was.  And  this  being  a  bill  of  exceptions,  if  im- 
proper evidence  was  admitted,  it  is  such  an  error  as  entitles  the 
defendants  to  a  reversal  of  the  judgment. 

Wm.  Curtis  Noyes.  for  the  plaintiffs.  I.  The  contract  under 
which  John  H.  Osbom  received  the  hides  from  the  plaintiffs 
created  a  bailment,  and  not  a  sale.  The  distinction  between  a 
bailment  and  a  sale  is  clear :  ^<  When  the  identical  thing  deliv- 
ered, although  in  an  altered  form,  is  to  be  restored,  the  contract  is 
one  of  bailment,  and  the  title  to  the  property  is  not  changed; 
but  when  there  is  no  obligation  to  restore  the  specific  article, 
and  the  receiver  is  at  liberty  to  restore  another  thing  of  equal 
value,  he  becomes  a  debtor  to  make  the  return,  and  the  title  to 
the  property  is  changed ;  it  is  a  sale."  {Mallary  v.  Willis,  4 
Comst.  85.  Foster  v.  Pettibane,  8  Seldeti,  433.)  (1.)  Osbom 
agreed  to  "  transport  the  hides  to  his  tannery,"  there  "  to  tanl^ 
them,  and  work  them  within  the  time  specified.  He  was  ^^  to 
tan  and  m^inufacture  them  ifito  hemlock  sole  leather  within  a 
reasonable  time  and  in  a  good  and  workmanlike  manner  J^ 
He  "  was  to  return  the  same  in  their  improved  condition  to  the 
plaintiffs  in  New  York."  The  plaintiffs  were  not  to  pay  Osbom 
for  the  leather,  but  he  was  to  receive  in  a  manner  designated  his 
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paymeiit  ^^for  tanning J^  Thus,  every  act  to  be  done  in  relation 
to  tibese  hides  until  Osborn  was  paid  for  "tanning,"  was  express- 
ly proyided  for,  treating  them  throughout  as  the  property  of  the 
plaintiffs.  (2.)  There  was  no  agreement  on  the  part  of  the 
plaintiffs  to  sell,  nor  on  Osborn's  part  to  buy  or  to  pay  for  the 
hides.  No  option  was  left  to  Osborn ;  he  had  no  authority  to 
sell  or  dispose  of  the  hides  or  leather,  but  on  the  contrary,  was 
prohibited  from  so  doing.  (3.)  The  contract  could  not  be  satis* 
fied  by  the  delivery  of  leather  from  any  other  hides.  Osborn 
was  bound  to  return  these  identical  hides,  after  they  were  tan- 
ned into  a  specified  kind  of  leather ;  his  labor  was  to  be  employed 
upon  the  property  of  the  plaintiffs  with  a  view  to  its  ameliora- 
tion. {Pierce  v.  Schenck,  8  Hill,  28.  Wadsworth  v.  Alcoti, 
2  Sdden,  64,  71.  Hard  v.  West,  7  Cmoen,  752.  Barker  v. 
Roberts,  8  Greenl.  101.  Johnson  v.  MiUer,  16  Ohio  K  481. 
Story  on  Bailm.  §§439,  228,  283, 870,  a.  Parsons  on  Cent. 
611,  618,  note.)      . 

II.  The  word  "  charged,"  as  used  in  the  contract,  does  not  im- 
port that  there  was  a  sale  of  the  hides.  It  is  not  a  word  having 
a  definite  legal  signification,  and  here  it  imported  only  that  the 
plaintiffs  were  to  keep  a  memorandum  of  the  number  and  value 
of  the  hides  sent,  as  they  were  to  do  in  relation  to  insurance, 
and  other  expenses,  to  enable  the  parties  more  easily  to  adjust 
their  matters  on  a  final  accounting ;  or  it  must  otherwise  be 
limited  to  the  insurance.  To  construe  it  as  importing  a  sale, 
would  contradict  the  letter  and  spirit  of  the  other  parts  of  the 
agreranei^.  To  arrive  at  the  true  construction  of  an  agreement 
and  ascertain  the  intention  of  the  parties,  the  whole  instrument 
must  bo  examined,  and  its  effect  upon  any  proposed  construction ; 
and  such  a  construction  should  be  adopted  as  will  carry  that  in- 
tention into  effect,  although  a  single  clause  might  lead  to  a  dif- 
ferent conclusion.  (Foster  v.  Pettibone,  8  Seld.  483.  Merritt 
V.  Gore,  29  Maine  R.  346.  Hasbrook  v.  Paddock,  1  Barb. 
635.  Bellinger  y.Kitts,6 id.  28S.)  ThecMeot  Jenkins y.  Etch- 
leberger,  (4  W<Uts,  121,)  which  is  relied  upon  by  the  defend- 
ants, was  a  controversy  between  an  execution  creditq^  and  the 
merchant  who  delivered  the  hides ;  and  the  contract  in  that  case 
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was,  under  the  surrounding  circumstances,  looked  upon  by  the 
court  as  a  scheme  to  defraud  creditors.  The  contract,  however, 
although  similar  to  the  one  in  question  in  some  of  its  terms, 
differed  materially  in  others.  The  case  is  questioned  in  Mc- 
CtUUmgh  V.  Porter,  (4  Watts  ^  Serg.  179,)  and  in  Lehigh 
Co.  y.  Field,  (8  id.  241,)  and  cannot  be  sustained  upon  the  prin- 
ciples which  our  own  courts  have  held  as  controlling  upon  the 
question  whether  a  contract  creates,  a  bailment  or  a  sale. 

III.  The  defendants  were  not  purchasers,  nor  execution  cred- 
itors, but  assignees,  only  succeeding  to  the  title  and  rights  of 
Osbom  ;  and  the  answer  admits  the  conversion  of  the  property. 
lY.  If  this  was  a  conditional  sale,  then  no  title  vested -in  Os- 
bom until  the  condition  was  complied  with.  {CkweU  v.  Hiil,  2 
Selden,  874.) 

y.  The  rule  of  damages  adopted  at  the  trial  was  correct,  and 
the  defendants  were  not  entitled  to  their  counter-claim.    The 
measure  of  damages  in  trespass  is  the  value  at  the  time  of  the 
asportation,  and  in  trover  at  the  time  of  the  conversion,  as  evi- 
denced by  the  demand  and  refusal.     The  bailor  and  owner  is 
.  entitled  to  recover  the  property  in  its  improved  form.    (1.)  In 
Brown  v.  Scuc,  (7  Cowen,  59,)  trover  was  maintained  for  boards, 
which  had  been  sawed  from  logs  belonging  to  the  plaintiff,  and 
the  value  of  the  boards  was  declared  to  be  the  measure  of  dam- 
ages.   The  principle  of  this  case  was  reaffirmed  in  Pierce  v. 
Schenck,  (3  Hill,  28 ;)   Baker  v.  Wheeler,  (8  Wend.  505 ;) 
Rightmyer  v.  Raymond,  (12  id.  51 ;)  Mailory  v.  Willis,  (4 
Comst.  76  ;)  Martin  v.  Porter,  (5  Mees.  ^  Wels.  350 :)   Wild 
v.  Hold,  (9  id.  672 ;)  3  Comst.  379.    (2.)  If  the  counter-claim 
proceeds  upon  the  footing  of  the  contract.  Osborn  was  not  enti- 
tled to  it  until  he  fulfilled  on  his  part.     He  was  only  to  have 
the  proceeds  for  "  tanning,^^  after  deducting  certain  charges. 
(8.)  The  plaintiffs  tendered  to  the  defendants  a  sum  sufficient 
to  cover  the  amount  of  the  alleged  counter-claim.     The  defend- 
ants refused  to  accept  the  tender,  but  claimed  an  absolute  title 
^  the  property.     These  claims  are  inconsistent ;  and  when,  by 
P^«.cing  themselves  upon  the  ground  of  an  absolute  title^  they 
*^**^^  the  plaintiffs  to  sue  to  recover  their  rights,  they  must  suf- 
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fer  the  consequences,  and  lose  the  benefit  of  the  tender.  ( Win^ 
ter  V.  Cot/,  3  Selden,  288.) 

VI.  The  policy  of  insurance  was  competent  for  the  purpose 
for  which  it  was  offered,  and  the  exception  was  not  well  taken. 

By  the  Court,  Brown,  P.  J.  The  answer  admits  that  the 
hides  in  controversy  were  furnished  by  tne  plaintiffs  and  re-^ 
ceiyed  by  John  H.  Osbom,  the  defendants'  assignor,  to  be 
tanned  and  manu&ctured  into  hemlock  sole  leather,  under  the 
contract  of  the  6th  of  October,  1853.  There  is  one  feature 
which  distinguishes  this  contract  from  some  of  those  of  a  similar 
kind  which  have  been  the  subjects  of  litigation  in  the  courtS) 
and  which  goes-  far  to  repel  the  idea  of  a  sale.  It  is  this :  that 
the  identical  hides,  after  being  tanned,  and  mantLfactured  into 
leather,  were  to  be  returned  to  the  plaintiffs.  It  is  marked  by 
another  feature  having  a  like  effect.  Osbom  did  not  under^ 
take  to  pay  for  them.  His  responsibility  was  not  that  of  a 
purchaser  upon  credit,  but  that  of  a  bailee  to  manufistcture. 
Had  the  property  been  lost  or  destroyed  by  any  casualty  -Vfhat- 
ever,  not  attributable  to  his  negligence  or  want  of  care,  he  in* 
cured  no  loss  or  responsibility  beyond  the  loss  of  his  labor  in 
tanning  and  manufacturing,  and  the  expenses  of  transportation. 
All  other  loss  would  have  fallen  upon  the  plaintiffs.  He  was 
not,  therefore,  a  purchaser  upon  credit ;  for  there  is  no  ex- 
press or  implied  promise  to  pay  for  the  goods.  The  contract 
was  not  to  purchase,  but  "to  tan  from  2000  to  3000  hides,  to  be 
worked  the  present  fall,  and  to  be  furnished  by  Hyde  &  Everit." 
Osbom  undertook  to  "take  the  hides  in  New  York,  transport 
them  to  his  tannery  in  Tioga  county,  to  tan  and  manufacture 
them  into  sole  leather,  in  a  reasonable  time  and  in  a  good  work- 
manlike manner,  and  return  the  same  to  Hyde  &  Everit,  in 
New  York."  There  is  nothing  in  this  language  which  indicates 
a  design  by  the  plaintiffs  to  sell,  or  by  Osbom  to  purchase,  but 
it  indicates  a  clear  intention  to  suffer  the  right  of  property  to 
remain  unchanged.  These  provisions  contain  the  substance  of 
the  agreement  in  regard  to  furnishing  the  goods,  and  perform- 
ing the  work,  and  the  duties  and  obligation  of  the  parties  in 
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relation  thereto.  Let  us  now  examine  whether  in  providing  for 
the  adjustment  of  compensation  and  profits,  the  parties  have 
used  expressions  which  manifest  an  intention  to  change  the 
title  to  the  property. 

The  hides  were  to  be  furnished  by  Hyde  &  Everit,  on  a  com- 
mission of  5  per  cent  on  cost  and  charges  for  buying,  and  6 
per  cent  commissions  and  guaranty  for  selling  the  leather. 
These  provisions,  and  especially  the  commercial  and  ordinary 
signification  of  the  word  commissions,  are  relied  upon  as  evi- 
dence of  an  intention  that  the  hidea  were  to  be  purchased,  and 
after  they  were  converted  into  leather,  sold  for  Osbom.  In 
commercial  parlance  the  word  commissions  certainly  means  the 
compensation  which  the  merchant  or  factor  takes  for  buying  or 
selling  goods  for  another.  In  ascertaining  the  intention  of  the 
parties,  and  determining  the  effect  of  the  written  instrument 
however,  every  part  of  it  is  to  be  considered,  and  if  possible,  to 
have  effect,  and  not  detached  and  isolated  sentences.  The 
plaintiffs  were  merchants,  dealing  in  the  article  which  is  the 
subject  in  controversy.  They  either  had  purchased  in  the  mar- 
ket or  must  of  necessity  purchase  the  property  in  order  to 
furnish  it  to  Osbom«  They  were  also  to  insure  it  and  receive 
it  again  and  sell  it,  in  its  manufactured  state.  In  adjusting  the 
reward  which  Osborn  was  to  receive  for  converting  the  raw  ma- 
terial into  leather,  it  is  but  slight — if  it  is  any — evidence  of  an 
intention  to  change  the  title,  that  the  purchase  money  and  in- 
terest, money  paid  for  insurance  and  commissions  for  bujring 
and  selling,  should  first  be  taken  fin}m  the  proceeds  of  the  sales, 
and  the  residue  paid  over  to  Osbom,  as  his  compensation.  So 
the  provision  guarantying  the  sales  is  simply  a  manifestation 
of  the  same  general  purpose,  and  is  designed  to  assure  to  the 
manufacturer  his  reward,  should  the  property  be  eventually 
sold  to  an  irresponsible  purchaser.  The  hides  were  to  be  in- 
sured and  charged  to  Osbom,  and  this  also  is  thought  to  mani- 
fest an  intent  to  sell.  I  do  not  see  this  provision  in  that  light. 
Even  the  literal  sense  of  the  expression  does  not  favor  the 
defendants'  interpretation,  for  it  is  the  hides  that  are  to  be 
charged,  and  not  the  price  at  which  they  were  sold  to  Osbom, 
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or  porohased  for  him.  They  were  to  be  charged  to  him 
«8  evidence  of  their  delivery  for  the  purposes  of  the  con- 
tract, and  to  insure  their  return,  which  is  consistent  with  the 
idea  that  he  received  them  as  bailee  and  manu&cturer,  and  not 
as  purchaser  and  owner.  The  concluding  sentence  of  the  agree- 
ment is  also  significant  to  show  the  nature  of  Osbom's  interest. 
''When  the  leather  is  sold,  the  account  is  to  be  made  up,  and 
the  net  proceeds,  after  deducting  the  cost  of  hides,  and  ex- 
penses, commissions  on  hides  and  leather,  interest,  insurance 
and  all  other  expenses,  shall  be  the  profit  and  loss  to  accrue  to 
Mr.  Osbom  in  full  fixr  tanning  as  above."  Thus  the  clear 
residuum  was  to  be  Osbom's  reward — ^not  for  the  mercantile 
risk  he  had  incurred  by  the  investment  of  hie  money  or  his 
credit  in  the  purchase  of  Orinoco  and  Augustura  hides,  but  as 
a  compensation  for  the  labor  and  expense  of  converting  them 
into  hemlock  sole  leather.  In  the  absence  of  words  which  ex- 
press, or  from  which  it  may  be  implied,  that  the  parties  intend- 
ed the  right  of  property  should  pass  to  Osbom,  the  rule  which 
determines  the  right  will  be  found  in  the  dissenting  opinion  of 
Ch.  J.  Bronson,  delivered  in  MaUory  v.  Willis^  (4  ComsL  76,) 
and  recogniaed  and  approved  in  Poster  v.  Pettibone,  (8  Sel- 
den,  433,)  which  is  in  these  words:  '^When  the  identical 
thing  delivered,  although  in  an  altered  form,  is  to  be  restored, 
the  contract  is  one  of  bailment,  and  the  title  to  the  property  is 
not  changed.  But  when  there  is  no  obligation  to  restore  the 
specific  article^  .and  the  receiver  is  at  liberty  to'  return  an- 
other thing  of  €(}[ual  value,  he  becomes  a  debtor  to  make  the 
return,  aad  the  title  to  the  property  is  changed.  It  is  a  sale." 
We  have  seen  that  the  contract  provided  for  the  return  of  the 
identical  hid^s  delivered,  in  the  form  of  sole  leather,  and  there- 
fore I  think  the  plaintiffs  were  entitled  to  reeover. 

It  appears  that  the  labor  and  expenditure  of  Osbom  upon 
the  hides  add^  $2000  to  their  value,  after  they  came  to  his 
hands  ;  which  sum,  with  $64.37  interest  thereon,  in  addition  to 
the  value  of  the  hides  in  their  unmanufactured  state,  the  plain- 
tiffs were  suffered  to  recover,  under  the  charge  of  the  court. 
In  applying  tJbe  rale  of  damages,  it  must  he  remembered  that 
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the  defendants  are  not  trespassers  or  wrongdoers.  .  Although 
the  action  is  in  form  ex  delicto,  it  arises  out  of  a  contract,  and 
involves  the  right  to  property  which  came  lawfully  into  the 
possession  of  the  defendants,  and  of  Osbom,  their  assignor. 
Whatever  has  been  done  to  change  the  property  from  its  natu- 
ral condition  and  to  add  to  its  value,  has  been  done  in  good 
faith,  with  t&e  approbation  of  the  owners,  and  in  execution  of 
Osborn's  contract  with  them.  This  has  been  broken,  and  it  is 
in  consequence  of  that  breach  that  the  plaintiffs  are  entitled  to 
recover.  When  they  have  judgment  for  the  full  value  of  their 
interest  in  the  subject  of  the  contract,  is  not  that  a  full  satis- 
faction, without  depriving  the  defendants  of  the  entire  value 
of  the  labor  and  expenditures  put  upon  it  in  good  faith?  It  is 
true  that  in  a  different  form  of  action  the  plaintiffs  might  have 
taken  judgment  for  the  specific  property  in  dispute  ;  but  it  is 
also  true  that,  even  in  that  case,  had  the  contract  been  fully 
performed  by  Osbom,  they  would  have  been  bound  to  account  to 
him  for  the  proceeds  of  the  property  in  the  manner  specified  in 
the  contract.  Having  chosen  a  mode  of  proceeding  where  the 
recovery  is  to  assume  the  form  of  damages,  should  not  the 
measure  be  limited  to  the  value  of  their  interest  in  the  prop- 
erty? Had  they  elected  to  prosecute  Osbom  for  a  breach  of  the 
contract,  the  measure  of  their  damages  would  have  been  the 
extent  to  which  they  were  injured,  and  not  tb%^tire  value  of 
the  property  when  manufactured  into  leather.  ^In  acquiring 
title  to  property  by  accession,  the  law  makes  a  distinction  be- 
tween a  willful  and  an  involuntary  wrongdoer.  The  former 
never  can  acquire  the  title,  however  great  the  change  wrought  in 
the  original  article  may  be,  while  the  latter  may.^  This  is  the 
precise  question  decided  in  the  celebrated  case  of  Silsbury  v. 
McCoon,  (3  ComsL  378  ;)  the  judge  at  the  circuit  having  re- 
jected  the  evidence  offered,  that  the  taking  of  Wood's  corn 
(from  which  the  whisky  in  dispute  was  made)  by  the  plaintifi, 
was  not  only  wrongful,  but  willful.  Judge  Buggies,  who  de- 
livered the  opinion,  after  saying  that  if  during  the  continuance 
of  the  possession  of  the  wrongdoer,  he  enhances  the  value  of 
the  chattel  willfully  taken,  by  the  labor  and  skill  bestowed 
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upon  it,  the  true  owner  may  retake  it,  or  recover  its  improved 
value  in  an  action  for  damages,  proceeds  to  say  that  the  com- 
mon and  the  civil  law  "agree  in  another  respect,  to  wit,  that  if 
the  chattel  wrongfully  taken  afterwards  comes  into  the  hands 
of  an  innocent  holder  who,  believing  himself  to  be  the  true 
owner,  converts  the  chattel  into  a  thing  of  different  species,  so 
that  its  identity  is  destroyed,  the  original  owner  cannot  reclaim 
it."  This  distinction  between  a  willful  and  an  involuntary 
wrongdoer,  runs  through  the  authorities,  and  stands  upon  the 
principle  that  a  party  can  obtain  no  right  by  his  own  wrong. 
(Bratirn  v.  Sax,  7  Cowen,95,  Baker  v.  Wheeler,  8  Wend.  505. 
Rtghtmyer  v.  Raymond^  12  id.  51.  Martin  v.  Porter  6  Mees. 
^Welsb.^2,  Wild Y.  Hold,  9 id.  672,)  In  Pierce  v.  Schenck, 
(3  Hill,  28,)  Mr.  Justice  Cowen  expresses  the  opinion  "  that 
when  a  manu&cturer  receives  goods  for  the  purpose  of  being 
wrought  in  the  course  of  his  trade,  the  contract  is  entire,  and 
without  a  stipulation  to  the  contrary  he  has  no  right  to  de- 
mand payment  until  the  work  is  complete.  A  fortiori  he  has 
no  right  to  carve  out  payment  for  himself  without  consulting 
the  bailor.  A  miller  is  entitled  to  take  toll  from  your  grist, 
on  grinding,  but  if  he  chooses  to  grind  only  a  part  and  then 
sell  the  whole,  he  is  not  entitled  to  toll  for  what  he  actually 
grinds.  It  is  like  the  common  case  of  undertaking  to  labor 
during  a  certain  time,  br  on  finishing  a  certain  amount  of  work 
for  so  much.  Till  the  labor  is  performed  he  can  claim  nothing." 
These  observations  are  not  entitled  to  the  force  of  authority, 
because  the  other  judges  who  heard  the  argument  refused  to 
express  any  opinion  upon  the  measure  of  damages  beyond  the 
value  of  the  original  article.  They  may  all,  however,  be  taken 
to  be  true — which  they  undoubtedly  are,  when  made  in  their  alp- 
propriate  place — without  aiding  the  plaintiff  upon  this  appeal. 
This  is  not  an  action  where  the  manufacturer  is  asserting  his 
right  to  recover  compensation  for  the  work  done,  or  to  retain  a 
part  of  the  property  as  a  compensation  for  his  labor,  having 
failed  to  complete  the  contract.  But  the  plaintiffs  bring  their 
action  for  the  conversion ;  and  the  question  is  whether  they 
shall  recover  more  than  the  value  of  their  interest  in  the  prop- 
Vol.  XXI.  14 
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erty  when  the  residue  of  the  interest,  if  any,  really  belongs  to 
the  defendants,  being  the  proceeds  of  their  labor  and  expendi- 
tures.    It  is  a  very  important  feature  in  the  transaction,  that 
the  enhanced  value  not  only  proceeded  from  the  labor  and  ex- 
penditures of  Osbom,  applied  to  the  property  in  good  feith  and 
in  pursuance  of  the  contract  with  the  plaintiffs,  but  so  applied 
before  the  conversion  upon  which  the  right  of  action  is  founded 
took  place.    In  no  sense  of  the  term  can  he  be  regarded  as  a 
wrongdoer,  in  so  much  as  the  enhanced  value  is  concerned,  but 
his  only  breach  of  duty  is  his  inability  to  complete  his  engage- 
ment, or  his  mistake  in  supposing  the  property  in  the  hides 
vested  in  him.     I  have  seen  no  case,  in  an  action  sounding  in 
damages,  in  which  the  manufacturer  who  had  expended  his 
money  and  labor  in  good  faith,  has  been  deprived  of  the  eiv- 
hanced  value ;  and  I  have  not  been  referred  to  any  principle 
which  will  justify  such  a  measure.     The  most  complete  justice 
will  be  done  to  both  parties  by  limiting  the  plaintiffs'  damages 
to  the  full  value  of  his  interest  in  the  property,  giving  them 
the  same  ample  indemnity  as  they  would  have  had  in  an  action 
for  a  breach  of  the  contract.     The  measure  should  be  the  money 
paid  by  the  plaintiff  and  5  per  cent  commissions  for  buying, 
expenses,  interest  and  6  per  cent  commissions  upon  the  value 
of  the  leather  when  ready  for  the  market.     This  will  put  the 
p/aia  tiffs  in  the  same  position  as  they  would  have  been  in  if  the 
^n  tract  had  been  performed  by  Osbom,  and  the  leather  return- 
j5;^  ^hem  to  he  sold. 
^  ^less  the  plaintiffs  consent  to  a  reference  to  estimate  the 

U^^^ii^g^        n   the   principle  sUted,  and  the  plaintiffs  elect  to 
t^J^^e  jjj     roper  deduction  from  the  amount  of  the  judgment, 
^^^         /^.     ^  jiew  trial,  with  costs  to  abide  the  event. 

w  Tkrm.  October  2, 1866.    Brown,  S.  B.  Strang  and  Roch^ 
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Edward  G.  Thompson  and  others,  appellants,  f>s.  Datid 
Thompson  and  others,  respondents. 

SmNMOtts,  fooliahraiid  even  abturd  opinioiu  on  certain  imlyeets,  do  not  show  ixH 
Aoity,  when  the  person  entertaining  them  still  continues  in  the  possessioD  of 
his  fiicnlties,  discreetly  conducting  not  only  his  ovi-n  aflkirs  but  the  business  of 
others. 

Accordingly,  where  it  appeared,  ftom  the  testhnony,  that  a  testator,  previoiis  tp 
his  death,  was  perfectly  oompeteut  to,  and  did,  transact  business  of  a  very 
large  extent,  for  himself  and  as  trustee  for  others,  and  as  a  director  of  several 
incorporated  institutions ;  and  that,  although  entertaining  mauy  peculiarities 
of  opinion,  such  pcculiaritiS  never  disturbed  his  reason,  and  did  not  establish 
unsoundness  of  mind,  or  an  inability  to  manage  his  own  affaSiB,  or  to  dispose 
of  hib  property  aocordin^lo  the  suggestions  of  bis  own  unbiased  and  unfet- 
tered will ;  that  his  flUse  o|^ons  on  many  topics  did  not  affect  his  iDtellect  or 
aflecUoDs,  or  render  him  incapable  of  disposing  of  his  property  in  obedience 
to  the  free  impulses  and  motives  by  which  the  human  mind,  in  its  ordinary 
healthy  state,  is  directed  on  such  occasions;  that  they  did  not  impair  his 
ability  to  make  prudent  investments,  or  to  advise  in  the  alfiiirs  of  the  various 
companies  with  which  he  was  connected ;  or  in  the  least  afifect  or  influence  his 
action  in  relaUoo  to  the  final  disposition  of  his  property,  or  in  relation  to  any 
of  the  prior  wills  which  he  had  executed;  that  they  did  not  affect  his  testa- 
mentary capacity,  in  any  degree ;  that  he  was  not  subject  to  any  mental  aber- 
Tations  or  imbecility  that  exposed  hiip  to  undue  influence,  especially  in  the 
disposition  of  his  property ;  and  that  no  audi  influence  was  in  fact  used ;  H 
igoBheUL  that  tbe  testator  was  competent  to  make  a  valid  will ;  and  be  hairing 
executed  a  will  and  assigned  reasons  fbr  its  provisions  which  showed  a  mind 
sound  in  its  power  of  reasoning,  a  decree  of  the  surrogate,  admitting  the  same 
to  probate,  was  affirmed.    Clerke,  J.  dissented. 


f[IS  was  an  appeal  from  a  decree  of  the  surrogate  of-  the 
coimtj  of  New  York,  admitting  to  probate  an  instmment 
propounded  as  the  last  will  and  testament  of  Abraham  G. 
Thompson,  late  of  the  city  of  New  York,  as  a  will  of  real  and 
personal  estate.  The  will  was  dated  October  27, 1851,  and  the 
testator  died  two  days  thereafter,  aged  75  years.  The  case  be- 
fore the  surrogate  is  reported  in  2  Bradfor^a  Rep,  449.  The 
facts  are  so  fully  stated  there,  and  in  tbe  following  opinion  of 
Justice  Clerke,  that  any  further  statement  here,  is  unnecessary. 

C.  D.  Newman^  C.  OOomr  and  Wm.  FiMertan,  for  the 
appeOants.    L  The  paper  offered  t^t  probate,  is  not  the  will  of 
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the  decedent.  It  is  in  an  inchoate  state,  in  the  absence  of  the 
schedule  referred  to  in  the  body  of  the  will,  and  which  was  to 
have  been  signed  and  attached  thereto,  as  a  part  of  the  instm* 
ment.  The  schedule  was  to  have  been  signed  by  the  testaton 
By  the  omission,  an  unknown  amount  of  property  which  was  to 
have  been  named  in  the  schedule,  falls  into  the  residuum  of  the 
estate^  and  contrary  to  the  decedent's  wishes,  wiU  go  to  the 
charitable  institutions,  if  this  imperfect  paper  stands  as  a  testa-" 
ment. 

II.  Considering  the  state  of  the  decedent's  mind,  he  was  the 
subject  of  an  undue  influence,  at  the  time  of  the  preparation 
and  execution  of  the  will.  The  undue  influence  may  not  have 
been  sufficient  of  itself  to  defeat  the  will,  but  it  becomes  im- 
portant in  this  case  to  consider  its  nature,  tendency  and  effects^ 
in  connection  with  the  decedent's  insanity.  As  to  the  undue 
influence.  (1.)  Mrs.  Fila  Hunt  was  in  a  condition  to  exert  an 
undue  influence  oyer  the  mind  of  the  testator.  He  had  been 
out  of  his  house  but  five  or  six  times  during  the  six  months 
next  preceding  his  death,  and  Mrs.  Hunt  was  his  nurse.  He 
had  none  of  his  friends  with  him,  to  counteract  any  influence 
she  might  exert,  or  bear  testimony  to  its  existence.  It  is  not 
pretended  that  the  tendency  of  Mrs.  Hunt's  influence  was  to  ben- 
efit herself;  her  object  was  not  to  benefit  herself,  but  to  injure 
others.  Mrs.  Hunt  knew  that  the  Abijah  Mann  will  had  been 
executed,  and  she  was  dissatisfied  with  it.  The  influence  which 
Mrs.  Hunt  had  over  the  testator,  was  acknowledged  and  explained 
by  the  testator  himself.  (2.)  Mrs.  Hunt  was  hostile  to  the  grand- 
children and  daughter-in-law  of  the  testator,  and  she  attempted 
to,  and  did  exert  an  influence  detrimental  to  their  interests) 
Mr.  Mann  says  the  testator  was  disposed  to  listen  to  "  sugges- 
tions warning  him  against  any  thing."  Mrs.  Hunt  impressed 
upon  his  mind,  that  all  bis  grandchildren  wanted,  was  his  mon- 
ey, and  he.  seemed  to  have  a  morbid  aversion  to  the  bare  idea  of 
his  property  ever  going  to  any  other  individuaL  This  condi- 
tion is  not  consistent  with  perfect  mental  sanity. 

III.  The  decedent  was  laboring  under  delusions  amounting 
to  insanity,  and  had  not  a  disposing  mind,  during  the  prepara- 
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lion  or  at  the  time  of  the  execution  of  the  will.  (  Waring  v. 
Waring,  10  Jurist.  Dew  v.  Clark,  3  Addams,  70.)  Proofs 
of  insanity  :  .The  testator  speaks  of  himself  as  deranged.  He 
received  a  severe  injury  in  the  head  the  year  before  his  death, 
and  he  acted  differently  after  that  The  testator^  mind  pre- 
sented all  the  indications  which  constitute  the  diagnosis  of 
every  case  of  mania,  viz :  irritability,  capriciousness,  credulity, 
fixrgetfulness)  oonfiision  of  ideas,  and  incapacity  to  recall  to 
memory  the  words  required  to  convey  his  wishes,  was  easily 
affected  to  laughter  or  tears.  The  delusions  under  which  the 
testator  labored,  amounted  to  unsoundness  of  mind^  The  rule 
by  which  to  judge  of  testamentary  capacity,  is  this  :  ^'  If  the 
mind  is  unsound  on  one  subject,  provided  that  unsoundness  is 
at  all  times  existing  on  that  subject,  it  is  erroneous  to  suppose 
such  a  man  really  sound  on  other  subjects."  {Lord  Broughanis 
opinumy  12  Jurist^  947.)  (1.)  Incapacity  to  struggle  against 
delusions,  constitues  unsoundness  of  mind.  (Ibid.  See  cdso 
12  Jurist,  925.  Groom  v.  Thomas,  2  Hogg.  484.  Frere  v. 
Peacock,  1  Rob.  Ecd.  Rej}.  442.)  (2.)  It  ought  not  to  be  con- 
cluded, because  the  connecting  link  between  the  impeached  act 
and  the  80K»lled  monomania  is  not  apparent,  that  it  does  not 
exist. 

lY.  If,  in  a  case  of  this  character,  there  is  any  real  doubt  as 
to  the  testamentary  capacity  of  a  testator,  ^4t  is  proper  to  re- 
verse the  decision  of  the  surrogate  for  the  purpose  of  having 
the  question  of  &ct  settled  by  the  verdict  of  a  jury."  This  is 
acting  ih  the  spirit  of  the  fundamental  law^  (Stewarfs  Ex^r 
V.  Lispenard,  26  Wend.  292  ;  opinion  of  the  Chancellor.) 

V.  The  disposition  of  the  testator's  property  was  not  in  ac- 
cordance with  his  previously  expressed  determination. 

haac  Dayton  and  A.  L.  Jordan^  for  the  respondents.  I.  The 
absence  of  the  schedule  referred  to  in  the  clause  of  the  will, 
printed  atfol.  669  of  the  case,  does  not  impair  the  validity  of  the 
other  parts  of  the  instrument,  or  of  its  execution.  So  fsi  as 
there  is  any  evidence  concerning  the  schedule,  it  does  not  appear 
tkat  it  had  ever  been  prepared.    The  disposition  of  property 
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intended  by  it,  could  not,  therefore,  ever  take  effect.  (  Wilktrir 
son  V.  Adam^  1  Ves.  ^  B,  445.  Hahergham  v.  Vincent^  2 
Tes.jun.  204.  The  Countess  of  de  Zichy  Ferraris^  ^c.  v. 
The  Marquis  of  tiertford^  8  Curteis^  468,  and  cases  cited.) 
The  schedule,  if  it  had  been  executed  subsequently  to  the  exe- 
cution of  the  will,  would  have  been  a  codicil  to  the  will,  and  it 
would  have  been  necessary  to  execute  it  with  all  the  formalities 
required  for  the  execution  of  a  will.  The  clause  in  question, 
then  is  only  a  declaration  of  a  design  of  the  testator  to  make  a 
schedule-codicil  to  his  will.  He  published  his  will  after  the  ab- 
sence of  the  schedule  was  known  and  remarked.  His  design  to 
make  such  a  schedule  or  codicil,  for  some  reason  or  another, 
seems  to  have  been  frustrated.  There  is  not  any  pretense  that 
he  neglebted  making  this  schedule  or  proceeded  to  execute  his 
will  without  it  by  any  misrepresentations,  artifice,  or  undue  in- 
fluence. The  testator  seems  to  have  been  indifferent  on  the 
subject.  No  case  can  be  found  where  an  accident,  inadvertence 
or  mistake  of  this  kind  has  been  held  to  affect  the  integrity  of  a 
will  otherwise  valid.  ' 

II.  The  contestants,  appellants,  proposing  to  impeach  the 
validity  of  the  will,  on  account  of  a  supposed  incapacity  of  mind 
in  the  testator,  it  was  incumbent  on  them  to  establish  such  in- 
capacity by  the  clearest  and  most  satisfactory  proofs.  The  bur- 
then of  proof  rests  upon  the  person  attempting  to  invalidate 
what  on  its  face  purports  to  be  a  legal  act.  Sanity  must  be 
presumed  till  the  contrary  is  shown.  (2  PhiL  Ev.  191.  1  Tay- 
lor on  Ev,  126.  Jackson  ex  dem  Van  Deusen  v.  Van  DeuseUj 
6  John.  144.  Lessee  of  Hoge  v.  Fisher^  1  Peters^  168.  Heirs 
of  Lee  V.  Executors  of  Lee,  4  McCord,  188.  See  also  Temple 
V.  Tayhr,  1  Heti.  4*  Munf  476.) 

III.  Not  only  is  there  a  failure  of  proof  on  the  part  of  the 
contestants  in  this  case,  to  satify  the  imperative  requirement  of 
the  law,  but  on  the  contrary,  the  evidence  is  clear  and  explicit 
that  the  testator,  in  all  his  intercourse  and  relations  in  life,  acted 
the  part  of  a  sound,  clear-headed,  shrewd  and  calculating  man 
of  business ;  that  the  will  in  question  was  the  result  of  long 
oontinned  and  mature  premeditation ;  that  its  terms  and  prom- 
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ionSy  and  the  disposition  and  distribution  of  his  property  proposed 
by  the  testator,  were  all  matters  by  him  carefully  and  rationally 
considered  and  determined  upon,  and  that  the  execution  of  the 
will  itself  was  attended  by  every  requisite  circumstance  of 
calmBess,  deliberation,  and  freedom  from  restraint.  All  the 
witnesses  who  ever  associated  with  the  testator  in  commercial 
afairs,  or  ever  had  dealings  or  business  transactions  with  him, 
are  unanimous  in  their  testimony  as  to  his  entire  business  capa- 
city and  soundness  of  mind  up  to  almost  the  very  hour  of  his 
death.  The  testator,  by  his  own  industry,  shrewdness  and  en- 
terprise, had  amassed  a  large  fortune,  and  was,  at  the  time  of 
his  death,  concerned  in  extensive  business  engagements,  and  his 
capacity  for  business  was  unimpaired  up  to  8  or  4  o'clock  of  the 
afternoon  of  the  very  day  he  died.  The  testimony  of  Judge 
Campbell  proves  the  care  and  premeditation  with  which  the  will 
was  prepared,  and  shows  that  a  disposition  of  his  property,  by 
will,  substantially  the  same  as  that  made  by  the  will  in  ques- 
tion,  had  been  in  the  mind  of  the  testator  for  a  long  period  pre* 
vious  to  the  execution  of  this  will.  The  testimony  of  Dr.  Spring 
shows  both  a  rational  resolve  to  dispose  of  his  property  for  the 
benefit  of  religious  and  charitable  societies,  and  the  considera- 
tions which  affected  his  mind  to  lead  him  to  that  purpose.  To 
the  like  effect  is  the  testimony  of  the  Rev.  Mr.  Spencer.  The 
testimony  of  the  subscribing  witnesses  is  ample  to  the  rational, 
deliberate,  business-like,  and  intelligent  manner  in  which  the 
ezecation  and  publication  of  the  will  were  conducted. 

lY.  The  peculiar  notions  or  opinions  which  the  testator  en- 
tertained, or  affected  to  entertain,  in  no  way  diminished  the 
vigor  of  his  mind,  or  impaired  his  understanding  with  respect 
to  the  ordinary  topics  or  affairs  of  life.  It  does  not  appear  that 
Eidd's  treasures,  animal  magnetism,  divining  rods,  or  the  phi- 
losopher's stone,  at  all  influenced  his  religious  sentiments,  his 
intercourse  with  men,  his  dealings  in  business,  or  his  affections 
towards  his  relatives  and  family.  Insanity  cannot  be  predicated 
entirely  on  a  matter  of  fiuth.  Delirium  of  itself  is  not  insanity : 
it  is  only  so  when  it  operates  so  as  to  affect  a  man's  disposition 
of  his  property.    In  the  case  of  The  Heirs  at  Law  6f  Maeon 
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Lee  V.  The  Executors,  ^c  of  Mcisen  Lee.  (4  McCord,  189,) 
the  coart  of  appeals  of  Soath  Carolina  held  that  proof  that  the 
imagination  of  the  testator  was  generally  disturbed  with  a 
strange  belief  in  witches,  deyils  and  evil  spirits,  which  he  fan- 
cied continually  worried  him,  and  that  he  lived  in  the  strangest 
manner,  wearing  an  extraordinary  dress,  sleeping  in  a  hollow 
log,  and  exhibiting  other  extravagances,  was  not  sufficient  to  in- 
validate his  will,  it  appearing  that  the  man  was  able  in  other 
respects  to  manage  his  afiairs.  The  circumstances  of  that  case 
were  fiur  more  extraordinary  than  those  which  mark  the  case 
now  before  the  court.  The  testator  was  such  as  is  above  de- 
scribed, and  the  property  was  left  to  two  of  the  states  of  the 
Union,  to  the  exclusion  of  the  testator's  relatives,  but  the  will 
was  sustained.     {Merdury  v.  Cross,  8  Curtets,  671.) 

y.  There  is  not  any  evidence  to  sustain  any  imputation  that 
the  will  was  affected  by  his  singularities. 

YI.  There  is  not  any  evidence  of  influence  exerted  to  affect 
his  intentions. 

YII.  The  inconsiderable  provisions  made  in  the  will  for  the 
testator's  grandchildren,  as  they  do  not  of  themselves  render 
the  will  invalid,  so  they  do  not  furnish  any  legal  reason  that  it 
should  be  considered  an  irrational  act.  (2  Black.  Com.  503. 
Dow  V.  Clark,  8  Add.  79 ;  2  Eng^.  Com.  L.  Rep.  486.  Wrench 
V.  Murray,  8  Curt  628.  Heirs  of  Lee  v.  Executors  of  Lee^ 
4  MeCord,  188.)  Whether  the  testator's  grounds  for  cutting  off 
his  grandchildren  are  to  be  approved  or  not  is  not  the  question. 
It  is  enough  that  the  influences  which  operated  upon  his  mind 
do  not  indicate  insanity  or  restraint.  His  will,  then,  stands  as 
the  reason  for  his  act. 

yill.  The  decree  of  the  surrogate  should  be  affirmed,  and 
with  costs  to  be  paid  by  the  appellants. 

Mitchell,  P.  J.  The  question  whether  the  testator  was 
of  sound  mind  was  so  ably  examined  by  the  surrogate  that  it  is 
imnecessary  to  do  much  more  than  refer  to  his  opinion.  The  tes- 
tator was  perfectly  competent  to  transact  business  of  a  very  large 
extent,  for  himself  and  as  trustee  for  others,  and  as  a  director 
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of  several  incorporated  institutions.  His  peculiarities  of  opin- 
ion never  disturbed  his  reason.  Erroneous,  foolish,  and  even 
absurd  opinions  on  certain  subjects,  do  not  show  insanity, 
when  the  person  entertaining  them  still  continues  in  the  pos- 
session of  his  faculties,  discreetly  conducting  not  only  his  own 
affairs,  but  the  business  also  of  others.  Mr.  Thompson  gave 
good,  and  in  the  view  of  many  discreet  persons  very  wise,  reasons 
for  the  provisions  made  in  his  will  j  and  there  is  no  proof  that 
he  was  influenced  by  any  one  to  dispose  of  his  property  as 
he  did. 

As  we  differ  from  our  brother  Gierke  both  as  to  the  conclusions 
of  fact,  and  as  to  the  law,  of  this  case,  it  would  be  proper  to  state 
our  reasons  fully,  if  the  case  had  not  been  fully  examined  by  the 
snrrogiate,  or  his  opinion  not  been  accessible  to  all,  through  his 
reports. 

Using  the  negative  of  the  language  of  our  associate,  we  are 
satisfied  as  matter  of  fact,  that  whether  all  that  any  witnesses 
testified,  as  to  peculiarities  of  opinion,  be  true  or  not,  they  do 
not  establish,  when  other  evidence  is  received,  unsoundness  of 
mind,  or  an  inability  to  manage  his  own  affairs,  or  to  dispose  of 
his  property  according  to  the  suggestions  of  his  own  unbiased 
and  unfettered  will ;  that  his  false  opinions  did  not  affect  his 
intellect  or  affections,  or  render  him  incapable  of  disposing  of 
his  property  in  obedience  to  the  free  impulses  and  motives  by 
which  the  human  mind  in  its  ordinary  healthy  state  is  directed, 
on  such  occasions ;  that  they  did  not  impair  his  ability  to  make 
prudent  investments,  or  to  advise  in  the  affairs  of  the  various 
companies  with  which  he  was  connected,  nor,  we  add,  to  under- 
stand and  enjoy  the  doctrines  of  the  religion  in  which  he  was 
educated,  and  to  make  them  more  particularly  the  guides  of  his 
conduct  as  he  approached  nearer  to  the  period  when  all  worldly 
objects  would  lose  their  influence,  except  as  they  could  be  used 
by  him  to  benefit  his  fellow  men ;  that  they  did  not  in  the  least 
affect  or  influence  his  action  in  relation  to  the  final  disposition 
of  his  property,  or  in  relation  to  any  of  the  prior  wills  which 
he  had  executed ;  that  they  did  not  affect  his  testamentary  ca- 
pacity, in  any  degree ;  that  he  was  not  under  the  influence  of 
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any  persons,  in  making  the  will,  and  that  when  he  adopted 
the  advice  of  any  one  it  was  because  his  mind  was  convinced 
that  such  advice  was  the  best,  and  that  he  adopted  it  only  so 
far  as  his  mind  was  so  convinced ;  that  he  yielded  to  such  ad* 
vice  only  as  any  other  judicious  man  would  do ;  that  he  was  not 
subject  to  any  mental  aberrations  or  imbecility  that  exposed 
him  to  undue  influence,  especially  in  the  disposition  of  his  prop* 
erty ;  and  that  no  such  influence  was  used  in  this  case. 

He  assigned  reasons  why  he  gave  a  comparatively  small  part 
of  his  fortune  to  his  relatives,  which  showed  a  mind  sound  in 
its  power  of  reasoning,  whether  correct  in  its  conclusion  in 
the  particular  case  or  not.  It  was,  in  effect,  that  they  would 
be  really  more  happy  with  such  provision  as  he  made  for  them, 
in  addition  to  what  they  had  already,  than  if  he  gave  them 
all  that 'he  possessed.  This  was  the  conviction  of  one  who  had 
commenced  life  with  moderate  means,  whose  experience  had 
shown  him  that  property  e^ily  acquired  was  generally  soon 
lost ;  and  that  those  who  had  only  enough  to  enable  them  to 
employ  their  abilities  to  advantage,  were  more  likely  to  succeed^ 
even  in  this  world's  goods,  than  those  on  whom  large  fortunes 
devolved  without  any  exertion  on  their  part.  Many  sound 
men  would  approve  his  reasoning,  although  they  might  not  have 
the  resolution  to  carry  it  out,  towards  their  nearest  relatives. 
To  conclude  that  a  young  man,  or  even  a  married  woman,  would 
be  more  successful  and  more  happy  with  ||50,000  than  with 
$100,000  and  more,  does  not  argue  insanity. 

The  decree  of  the  surrogate  should  be  affirmed,  with  costs* 

GowLES.  J.    A  careful  examination  of  the  whole  case  has 

brought  me  to  the  conclusion  that  the  testator  was  of  sound  and 

disposing  mind  and  memory ;  fully  capable  of  making  his  last 

yfiU  and  testament.    And  upon  that  ground  I  concur  with  my 

brother  Mitchell  in  the  conclusion  at  which  he  has  arrived. 

Ci'ERKE,  J.,  (dissenting.)  Mr.  Thompson  died  on  the  29th 
^*  October,  1861,  having,  two  days  previously,  executed  the  in- 
^trutnent  in  question.    He  had  before  executed  two  wills  ;  the 
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first  on  the  8l8t  of  August,  1850,  by  which  he  left  the  resi- 
due of  his  estate  in  trust  for  his  grandson,  Edward,  during  his 
life,  with  remainder  to  his  issue,  after  leaving  $10,000  in  trust, 
to  his  granddaughter,  Mrs.  Quimbj,  during  life,  remainder  to 
her  issue,  and  some  small  legacies,  amounting  to  $26,500 ;  the 
second  will  was  executed  on  the  13th  of  May,  1851,  by  which 
he  left  $10,000  in  legacies  to  several  friends  and  relatives, 
$5,000  in  trust  for  Mrs.  Quimby,  $20,000  in  trust  for  Edward, 
during  life,  and  (he  residue  of  his  estate  in  trust  for  numerous 
benevolent  and  religious  societies. 

By  the  instrument  on  which  we  are  now  called  upon  to  pass^ 
he  left  several  small  legacies  to  the  amount  of  $15,250 ;  to 
his  granddaughter  Mrs.  Quimby  and  her  mother  $100  each)  to 
Edward  $15,000,  in  trust  during  life,  and  the  remainder,  the 
great  bulk  of  his  estate,  to  religious  and  benevolent  societies. 
Mr.  Thompson  died  at  the  age  of  seventy-five  years,  unmar- 
ried,  leaving  property  to  the  amount  of  a)K>ut  three  hundred 
thousand* dollars.  His  only  child,  Edward,  died  in  tb.e  year 
1835,  leaving  a  widow  and  three  children,  Augustus,  Edward 
and  Cornelia,  afterwards  Mrs.  Quimby.  He  appointed  his 
fiither,  the  decedent,  trustee  of  his  estate  for  the  benefit  of  his 
fi&mily.  Augustus  died  an  infant.  Edward,  still  a  minor,  and 
Mrs.  Quimby  remaining  his  only  issue,  are  the  contestants  of 
this  will. 

The  probate  was  contested  on  the  grounds  of— 1st,  invalid 
execution ;  2d,  insufficient  testamentary  capacity,  and  8d,  un* 
due  influence. 

I.  It  is  unnecessary  for  me  to  dwell  upon  the  first  ground,  as 
I  fully  concur  with  the  surrogate  in  his  reasoning  and  conclu- 
sions on  this  point.  The  absence  of  the  schedule  referred  to  in 
the  clause  of  the  will  printed  at  folio  669  of  the  case,  does  not 
invalidate  the  execution  of  the  instrument  as  a  whole. 

II.  Before  we  proceed  to  consider  the  testamentary  capacity 
tff  the  testator,  it  is  expedient  to  inquire  into  the  character 
and  effect  of  the  decision  of  the  late  court  for  the  correction 
of  crrorsi  in  SlewcurCs  Executor  v.  Lispendrd^  (26  WetHt,2Si5*) 
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What  are  the  precise  principles  upon  which  that  decision  was 
based,  and  how  far  is  this  court  concluded  by  them? 

If  we  are  to  take  the  opinions  of  Senators  Yerplanck  and 
Scott,  as  certain  indications  of  the  grounds  upon  which  the 
court  decided  this  case^  we  must  admit  that  the  highest  court 
of  judicature  in  this  state  adopted  and  announced  the  rule,  that 
"  Courts,  in  passing  upon  the  validity  of  a  will,  do  not  measure 
the  extent  of  the  understanding  of  the  testator ;  tf  not  Molly 
deprived  of  reason^  he  is  the  lawful  disposer  of  his  property; 
and  his  will  stands  as  a  reason  for  his  actiofisJ^ 

From  the  constitution  of  that  court,  composed  as  it  was  of 
thirty-two  senators,  and  in  equity  cases  of  the  justices  of  the 
supreme  court — ^in  common  law  cases,  the  chancellor — ^the  dif- 
ficulty of  ascertaining  the  exact  ground  of  any  adjudication  was 
well  understood,  and  was  the  cause  of  much  perplexity  and  un- 
certainty to  the  bar,  and  to  the  courts  of  original  jurisdiction. 
Many  opinions  were  often  delivered  in  the  same  case,  and, 
although  the  conclusions  might  have  been  the  same,  the  rea- 
soning and  the  propositions,  from  which  those  conclusions  were 
deduced,  were  sometimes  dissimilar,  and  not  unfrequently  quite 
repugnant.  No  opinion  was  ever  officially  pronounced  as  the 
opinion  of  the  majority  of  the  cotirt.  This  was  felt  to  be  a 
serious  defect  in  our  system,  and  was  one  of  the  many  reasons, 
which  influenced  the  convention  of  1846,  in  recommending  the 
establishment  of  a  new  court  of  appellate  jurisdiction. 

In  Stewarfs  Executor  v.  Lispenard,  the  only  opinions  pub* 
lished  are  those  of  Senators  Yerplanck  and  Scott ;  so  that  we 
are  entirely  without  any  means  of  ascertaining  the  views  of 
the  majority  of  the  court,  on  the  legal  principles  involved* 
Mr.  Justice  Bronson,  the  only  justice  of  the  supreme  court, 
and  the  only  member  of  any  court,  present,  declined  to  give 
any  opinion ;  excusing  himself  on  the  ground  of  want  of  leis- 
ure to  examine  the  authorities  cited.  He  attended  solely  for  the 
purpose  of  enabling  the  court  to  form  a  quorum.  The  president 
of  the  senate  was  in  the  same  predicament ;  and  he,  as  well  as 
Judge  Bronson,  declined  to  vote. 

Indeed,  it  is  quite  plain  to  my  mind,  from  the  qaestions  pro- 
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sented  to  the  court,  that  the  discussion  involved  facts  to  a  much 
greater  extent  than  legal  principles ;  and  to  facts,  consequently, 
the  attention  of  the  majority  of  the  court  was  principally  directed. 
Judge  Bronson,  in  the  few  remarks  delivered  by  him,  said  that 
"  the  question  presented  by  the  appeal,  was  as  to  the  capacity 
ci  the  testatrix ;  and  upon  that  point  there  was  a  conflict  of 
testimony,  raising,  of  course,  a  question  of  fact  and  not  of  law." 
Notwithstanding  that,  the  court  decided,  by  a  majority  of  three, 
against  the  motion  of  Judge  Bronson,  to  send  the  cause  back 
to  the  circuit,  to  be  tried  before  a  jury  on  a  feigned  issue,  but 
insisted  forthwith  on  reversing  the  decisions  of  the  surrogate, 
the  circuit  judge  and  the  chancellor,  without  further  delay  or 
investigation,  and  ordering  that  the  will  be  admitted  to  probate* 
This  course  seemed  to  be  inconsistent  evBn  with  the  remark  of 
Senator  Yerplanck,  who  said  that  the  whole  inquiry  was  a  mix- 
ed question  of  law  and  fact ;  therefore,  according  to  the  pro- 
viaion  of  the  statute  (2  J?.  S.  10, }  57,)  it  ought  to  have  been 
sent  to  a  jury.  It  is  only  where  the  decision  of  the  surrogate 
is  a£Brmed  or  reversed  upon  a  question  of  law  (solely,)  that 
the  proceedings  should  be  remitted  to  him,  with  a  certificate  of 
the  decision  of  the  appellate  court.    (2  R,  8,  505,  §  97.) 

I  am,  therefore,  inclined  to  the  opinion,  that  the  decision  in  the 
Lispenardcase  has  not  declared  or  established,  irrefragably,  any 
principles  of  controlling  or  indisputable  authority,  on  the  subject 
of  testraientary  incapacity.  I  think  we  are  still  free  to  exam- 
ine the  propositions  contained  in  the  opinion  of  Senator  Yer- 
planck, and  to  inquire  whether  '^  the  courts  in  passing  upon  the 
validity  of  a  will,  do  not  measure  the  extent  of  the  understand- 
ing of  the  testator ;  and,  if  not  totally  deprived  of  reason^ 
thai  his  wiU  stands  as  a  reason  far  his  actions!^ 

This  opinion  is,  probably,  in  accordance  with  ancient  authority, 
and  with  decisions  comparatively  modem*  According  to  ancient 
commentators,  the  more  general  description  of  a  person,  who 
from  his  want  of  reason  and  understanding  comes  within  the 
protection  of  the  law,  is  that  oinon  compos  mentis.  And  Coke^ 
in  his  CQmmentary,  on  section  405,  liber  the  8d  of  the  Institutes, 
trbere  littleton  indicates  this  principle^  says^  ^^  Nonannpoa 
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mefitis  i«  of  four  sorts;  Ist,  Idiota,  which  from  his  nativitie 
'  by  a  perpetual  infirmities  [I  retain  the  author's  orthography,] 
is  7ion  compos  mentis ;  2(1.  He  that  by  sicknesse,  griefe,  or 
other  accident,  wholly  loseth  his  memorie  and  understanding ; 
8d.  A  lunatique,  that  hath  sometime  his  understanding  and 
sometime  not ;  lastly,  he  that  by  his  own  vitious  act  depriveth 
himselfe  of  his  memorie  and  understanding,  as  he  that  is 
drunken."  (A  condition,  however,  giving  no  privilege  or  benefit 
to  him  or  his  heirs.)  From  this  classification  was  evidently  ex- 
cluded any  alienation  of  mind,  which  did  not  constitute  a  person 
a  lunatic,  an  idiot,  or  a  drunkard.  Lord  Hardwicke  held,  that 
unless  the  testator  suffered  from  a  total  deprivation  of  reason, 
the  validity  of  his  will  could  not  be  affected ;  that  is,  he  must 
have  been  either  a  confirmed  idiot  or  lunatic;  Subsequently  to 
Ld.  Hardwicke's  time,  the  wisdom  of  this  rule  seemed  to  have  been 
much  questioned ;  and,  within  a  comparatively  recent  period,  the 
law  has  worked  itself  out  of  a  state  of  great  uncertainty  and 
perplexity  on  this  subject,  and  has  become,  in  a  measure,  clear 
and  intelligible.  Decisions  in  England — in  the  ecclesiastical 
courts  and  in  courts  of  equity — ^as  well  as  the  statutes  of  the 
legislature,  both  in  that  country  and  in  this  state,  (entirely 
overlooked  by  Senators  Yerplanck  and  Scott,)  have  almost  si- 
multaneously accomplished  this  result.  The  law,  for  more  than 
twenty-five  years,  evidently  contemplates  three,  instead  of  two 
states  of  mental  alienation — ^lunacy,  idiocy  and  unsoundness  of 
mind — ^unsoundness  of  mind  being  emphatically  distinguished 
from  lunacy  and  idiocy.  The  revised  statutes,  when  referring 
to  the  mental  condition  necessary  for  the  control  or  disposition 
of  property,  recognize  and  employ  this  distinction  in  numerous 
instances.  The  term  unsoundness  of  mind  is  almost  invariably 
employed  in  those  statutes  in  contradistinction  to  lunacy  or  idi- 
ocy, or  to  both,  whether  in  reference  to  the  alienation  of  real 
estate,  to  the  proper  questions  for  a  jury,  under  a  writ  de  luna^ 
tico  inquirendo,  to  the  care  and  custody  of  the  estates  of 
certain  persons  by  the  chancellor,  or  to  the  disposition  of 
,real  or  personal  estate  by  will ;  whereas  the  old  revised  laws, 
.irlu(& .  the .  retised  statutes  si^eisededy  never  me  thie  Jieir 
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term,  but  confine  themselves  to  the  old  distinctions  of  Innaej 
and  idiocy.  (See  the  first  volume  of  the  Revised  Laws,  147, 
865, 867.)  Then  examine  the  corresponding  subject  in  the  re- 
vised statutes,  (2  R.  S.  52,  marginal,)  being  embraced  in  a 
distinct  title.  It  is  entitled  '^  Of  the  custody  and  disposition 
of  the  estates  of  idiots,  lunatics,  and  persons  of  unsound  mind^ 
and  drunkards."  This  distinction  is  carefully  preserved  in  the 
text  of  the  sections  of  this  title,  1,  8, 11, 16,  19,  28,  24  and  25, 
and  never  departed  from  in  any  section.  The  same  term  is  em- 
ployed in  contradistinction  to  idiots,  in  1  B.  S.  719,  §  10  mar- 
ginal, and  again  2  B.  S.  56 ;  the  first  referring  to  persons 
capable  of  ccNiveying  lands,  the  second  to  those  capable  of  devis* 
ing  real  estate. 

It  is  said  that  Lord  Eldon  was  the  first  who  gave  this  term 
a  distinct  place  among  the  legal  varieties  of  mental  alienation. 
The  distinction  is  clearly  held  in  Ridgeway  v.  Darwin,  (8  Ves. 
jun.  67.)  Mr.  Shelford,  in  his  treatise  on  the  law  o/Lunaties^ 
page  87,  in  commenting  on  this  opinion,  states  that  it  imports 
that  the  party  is  in  some  such  state  of  mind,  as  is  contradistinr 
guishedfrom  idiocy  and  lunacy,  and  yet  such  as  makes  him  a 
proper  subject  of  a  commission ;  and  subsequent  decisions  are 
in  conformity  with  this  view. 

In  cases,  then,  of  the  description  now  before  us,  the  question 
is  not  merely,  was  the  testator  a  lunatic,  but,  if  not  a  lunatic, 
had  he  an  unsound  mind.  The  terms  lunacy,  idiocy,  and  un- 
soundness of  mind,  have  a  fixed  and  definite  meaning.  Lunacy, 
fi>rmerly  applied,  in  popular  language,  only  to  periodical  insan- 
ity, is  that  diseased  exaltation  of  the  intellectual  or  aiFective 
powers,  or  of  both,  more  generally  known  under  the  term  mania. 
It  arises  firom  a  morbid  affection  of  the  brain,  and,  like  other 
diseases,  is  the  subject  of  remedial  treatment  To  employ  the 
language  of  an  able  medical  writer  on  the  subject,  "  Whether 
proceeding  from  hereditary  predisposition,  or  maternal  influ- 
ences during  gestation,  from  the  cerebral  irritation  produced  by 
disease  in  other  parts,  or  by  external  injuries,  from  excessive  or 
deficient  exercise  of  the  mind,  from  great  predominance  or  in- 
dulgence of  some  faculties,  with  a  small  endowment  or  neglect 
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of  the  rest,  from  improper  or  insufficient  nourishment  or  air, 
from  the  unbridled  license  of  the  passions,  or  the  habitual  use 
of  intoxicating  drinks,  we  see  the  influences  of  causes  precisely 
analogous  to  those  which  give  rise  to  other  diseases."  {Ray*s 
Med.  Jurisp.  of  Insanift/,  p.  141.)  Some  maniacs  indulge  in 
wild  excesses  of  merriment,  some  in  gloom  and  taciturnity,  some 
in  excessive  loquacity,  some  in  fierce  and  boisterous  violence, 
while  some  exhibit  glimpses  of  soundness,  and  no  little  acuteness 
and  ingenuity ;  and  others  are  rational  on  all  subjects  except 
one,  and,  until  aiFected  by  that,  exhibit  the  ordinary  deportment 
and  sagacity.  These  latter  are  nionomaniacs.  This  partial 
insanity  is  prevalent  to  a  very  great  extent ;  and,  if  I  said  to  a 
much  greater  extent  at  this,  than  any  former  era,  I  fear  that  the 
assertion  would  be  true.  I  see  no  other  way  of  accounting  for 
the  wide  prevalence  of  whimsical  and  fantastical  opinions,  the 
transcendental  speculations,  the  wild  vagaries  of  faith,  the  intol- 
erant fanaticism,  the  rash  obtrusion  upon  regions  of  knowledge, 
palpably  beyond  the  limits  of  the  human  fiioulties,  the  profane 
contempt  manifested  by  some  men,  and.  alas  !  by  some  women, 
for  all  that  experience  has  rendered  sure  and  steadfast,  rushing 
with  wild  avidity  into  the  espousal  of  any  thing  new,  because  it 
is  new,  and  substituting  the  phantoms  of  a  diseased  imagination 
for  all  that  the  christian  and  philosophic  world  has  heretofore 
regarded  as  most  dear  and  sacred. 

Sir  John  Nicholl,  in  Dew  v.  Clark,  thinks  that  the  true  cri-i 
terion  of  this  partial  insanity,  or  monomania,  is  delusion — ^a  de- 
lusion, out  of  which  the  patient  is  incapable  of  being  perma- 
nently reasoned.  Lunacy,  in  short,  is  now  synonymous  with 
mania,  whether  total  or  partial,  permanent  or  occasional. 

It  is  scarcely  necessary,  on  the  present  occasion,  to  dwell  on 
the  characteristics  of  idiocy.  It  is  a  congenital  obliteration  of 
the  chief  mental  powers,  amounting  to  a  great  insensibility  to 
external  impressions,  accompanied  by  certain  physical  indica- 
tions, which  can  never  be  misinterpreted;  indications  which 
proclaim  the  torpor  of  the  faculties  within,  with  as  unerring 
certainty  as  the  rolling  eye  and  sts^gering  gait  proclaim  the 
drunkard,  or  the  pallid  and  hollow  cheek  the  victim  of  disease. 
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But  mere  unsoundness  of  mind  does  not  necessarily  imply  this 
complete  sterility,  or  these  marked  physical  indications ;  and  yet, 
mere  imbecility  does  not  answer  the  legal  meaning  of  unsoundness 
of  mind,  unless  it  amounts  to  inability,  to  manage  one's  own  af- 
fidrs,  or  to  dispose  of  his  property  according  to  the  suggestions  of 
his  unbiased  and  unfettered  will.  It  is  not  weakness ;  it  is  not 
dullness ;  it  is  not  slowness  of  perception ;  but  unsoundness-^ 
an  unsoundness  materially  affecting  the  intellect  and  the  affec- 
tionSf  and  rendering  the  individual  incapable  of  protecting  his 
own  interests,  or  of  disposing  of  his  property,  in  obedience  to 
the  firee  impulses  and  motives  by  which  the  human  mind,  in  its 
ordinary  healthy  state,  is  directed  on  such  occasions.  An  indi- 
vidual in  this  unfortunate  condition  is,  of  course,  at  the  mercy 
of  any  one  who,  openly  or  covertly,  assumes  the  control  over 
him ;  and  any  acts  which  he  performs,  are  not  the  acts  of  his 
own  will.  The  law,  therefore,  will  not  recognise  such  acts ;  it 
says  they  are  void,  because  all  valid  acts  must  emanate  from  a 
free  and  independent  will. 

Unsoundness  of  mind,  as  contradistinguished  from  lunacy  and 
idiocy,  is  mental  deficiency,  either  arising  from  an  obstacle  to 
the  development  of  the  faculties  supervening  in  infancy,  or  from 
disease,  as  epilepsy,  (a  very  common  cause,}  or  from  the  decay 
of  old  age,  or  from  grief,  or  disappointment,  or  intemperance,  or 
any  other  cause. 

These  distinctions  being  established,  let  us  next  inquire 
whether  the  decedent  betrayed  any  singularities  of  conduct  or 
opinion^  to  warrant  the  belief  that  his  mind  and  character  were 
affected  by  lunacy  or  unsoundness  of  mind ;  as  it  cannot  be  pre- 
tended that  he  exhibited  any  of  the  symptoms  of  idiocy. 

I  will,  principally,  examine  the  evidence  in  relation  to  his 
conduct^  his  acts ;  although  I  am  very  far  from  subscribing  to 
the  proposition,  that  mere  speculative  errors,  however  monstrous 
or  absurd,  are  no  proof  of  mental  alienation.  A  man  may  per- 
adventure,  believe  in  all  the  abominations  and  "  wanton  rites" 
of  ancient  Greece  and  Rome,  and  worship  in  sincerity  '^  fanatic 
Egypt's  wandering  gods,  disguised  in  brutish  form ;"  he  may 
hope  to  obtain  salvation,  like  the  poor  Hindoo  devotee,  by  standi 
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ing  for  a  lifetime  on  one  leg,  with  the  other  elevated  towards 
the  skies,  or  by  throwing  his  emaciated  or  lacerated  body  under 
the  car  of  Juggernaut ;  he  may  believe  in 

"  Moloch,  horrid  king,  besmeared  with  blood 
Of  humaa  sacrifice,  and  parents'  tears ;" 

he  may  '^  turn  atheist,  as  did  Eli's  sons ;"  he  may  even  be  a 
howling  dervish,  and  rave,  and  gash  his  naked  body,  thinking 
the  while  he  is  doing  Grod  service ;  and  yet  he  may  not  be 
destitute  of  the  ability  to  transact  the  affairs  of  life,  or  to  dis- 
pose suitably  of  his  property.  If  he  is  the  recipient  of  an  he- 
reditary or  a  national  &ith,  however  irrational  or  crude,  although 
cramping  his  moral  character,  and  obstructing  its  development, 
or  if  he  is  the  victim  of  a  specious  sophism,  with  which  the 
perverted  ingenuity  of  a  false  philosophy  too  often  contrives  to 
beguile  ^Hhe  unstable  and  the  unlearned,"  his  mind  may  not  of 
necessity  be  ^'unsound"  in  the  legal  sense.  But  when  we  see 
a  man.  in  direct  opposition  to  the  faith  and  traditions  of  his 
country  and  his  fathers,  originate  or  embrace  a  novel  creed,  des-^ 
titute  of  plausibility,  revolting  to  the  plainest  dictates  of  reason 
and  the  moral  instincts  with  which  the  Creator  has  endowed 
every  one  <<  to  profit  withal,"  ignoring  the  authentic  &cts  of  his- 
tory and  the  axioms  of  science,  for  the  whimsical  images  of  a 
dis<Mrdered  brain,  and  uttering  impious  words  and  wild  prophe-* 
cies,  "  which  with  their  darkness  durst  affront  God's  light ;"  in 
such  a  case  it  may  well  be  doubted,  whether  speculative  errors 
are  no  proof  of  mental  alienation.  Are  the  unhappy  persons 
who  have  been,  for  the  last  fifteen  years,  every  spring  expecting 
the  end  of  the  w<Hrld,  appareled  in  their  robes  ready  to  ascend 
into  the  air,  and  disposing  of  all  their  worldly  goods — ^reducing 
their  &nulies  to  destitution — are  such  <^  sound  mind?  and  yet 
it  was  speculative  error  that  produced  this  mischief,  and  made 
many  of  them  fit  inmates  of  mad-houses.  All  the  monstrous 
deviations  and  crudities  which  seem  to  infest  us  on  every  side, 
are  in  a  greater  or  less  degree,  I  have  no  doubt,  all  of  them^ 
traceable  to  an  abnormal  condition  of  the  mental  organism. 
But  it  is  probably  sufficient  in  this  case  to  examine  the  con- 
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duet  and  octo  of  fche  decedent,  to  ascertain  if  he  posBeased  tes- 
tamentary capacity  at  the  time  he  executed  the  will  in  question. 
e  will  first  take  Solomon  Davis,  who  at  the  time  he  gave  his 
testimony  was  seventy-two  years  of  age,  and  had  resii^ed  with  Mr. 
Thompson,  twenty-three  years  previously,  for  nearly  two  years, 
and  had  lived  altogether  with  him  sixteen  times, "  off  and  on.'' 
After  saying  that  he  was  a  man  of  curious  habits  and  curious 
ways,  which  he  could  not  exactly  express,  and  specifying  some 
instances,  he  proceeds  to  say  that  after  he  was  with  him  about 
a  year  '^he  gave  him  a  book  to  read,  called  Francis  Barrett^ 
a  book  to  work  spells,  cure  fever  and  ague  and  raise  sjHrits. 
He  then  said  he  knew  a  place  at  Montauk  where  Kidd's  money 
was  buried ;  that  he  had  been  on  there  with  an  old  man  he 
took  up,  and  had  a  rod  that  would  attract  to  the  money.  That 
he  got  a  man  at  Sag  Harbor  named  David  Mulford.  He  acted 
as  a  rodsman.  It  did  not  work  well  in  the  old  man's  hands, 
because  Mulford  had  more  of  the  water  of  life  in  Mm.  I 
asked  him  why  Mulford  had  more  than  other  men ;  whether 
it  was  because  he  was  a  bigger  man;  because  of  his  siae. 
He  said  no ;  it  was  beca^ise  he  drank  m,ore  rwm.  He  said 
Mulford  took  the  rod  in  his  hands  and  it  worked  well,  and  he 
found  where  the  deposit  was;  struck  a  crowbar  in  it  and 
it  sounded ;  formed  his  ring  and  commenced  digging.  Just  as 
he  broke  the  turf  there  was  a  great  black  and  white  spotted 
bull  came  running  over  the  hill,  throwing  his  tail  as  if  he  had 
the  wattles  in  his  back  in  the  spring  of  the  year.  The  bull 
pawed  and  hooked  the  dirt  as  if  he  was  mad.  There  were 
nearly  a  thousand  cattle,  he  said^  that  came  and  passed  diag- 
onally over  another  hUl  opposite,  which  acted  just  like  that 
bulL  He  said  the  buU looked  to  him  as  big  as  anumntainJ^ 
He  mentions  another  circumstance  that  occurred  after  Mr. 
Thompson  removed  from  Beekman  to  William  street,  about  21 
years  ago.  "  He  told  me  to  go  to  the  stable  and  get  a  wrench 
to  take  his  plate  off  the  door.  I  came  in  the  back  way  through 
the  basement,  up  the  back  stairs  into  the  hall,  and  met  him 
about  halfway,  and  he  took  the  wrench  out  of  my  hands  to  un- 
screw the  plate.    I  turned  and  had  just  got  down  the  stairs  a 
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bit,  when  I  heard  him  screech  out  as  if  something  had  hart 
him.  I  ran  to  his  assistance,  and  he  was  lying  partly  on  the 
floor,  the  wrench  in  one  hand  and  holding  himself  up  with 
the  other.  He  said  when  he  began  to  nnscrew  the  plate  some 
very  strong  thing  hugged  him  ;  it  must  have  been  a  ghost ; 
it  gave  him  a  squeeze  like  a  bear.  I  took  him  down,  led  him  to 
the  William  street  house,  and  he  said  the  Beekman  street  house 
was  haunted,  and  he  would  never  go  into  it  again  for  all  New 
York<"  He  then  mentions  some  very  strange  conduct  relative 
to  a  pair  of  horses,  which  he  had  commissioned  him  to  buy^ 
and  which  he  had  brought  home  and  put  in  the  stable ;  but  in 
consequence  of  a  dream  of  Mrs.  Hunt,  who  he  said  always 
dreamed  right,  he  exchanged  those  horses  with  a  man  named 
Post,  took  an  old  horse  for  the  span,  and  gave  $50  to  boot.  The 
horse  was  not  worth  ton  dollars,  for  a  gentleman.  The  witness 
had  just  given  $180 /or  the  pair^  and  it  had  cost  him  $50  to 
get  them  here.  They  were  worth  $400  in  New  York.  He  never 
rode  after  them.  He  sold  them  to  Post  the  same  day  of  the 
conversation  relative  to  the  dream.  This  witness  tells  us  of  con-> 
versations  about  the  philosopher's  stone ;  "  that  he  must  line  a 
room  with  white  Irish  linen  to  get  that,  and  must  get  a  man 
in  there,  and  keep  him  drunk  six  m^onths  on  strong  beer,  or 
London  porter,  which  was  better  ;  at  the  end  of  six  months, 
thcU  man^s  urine  would  be  the  water  of  life,  and  he  could  com^ 
plete  the  philosopher's  stone,  and  with  that  he  could  know 
what  every  person  was  about  in  the  earth,  under  the  earth, 
and  in  Heaven.  He  said  this  a  great  many  times."  He  pro- 
ceeds  with  further  testimony  on  this  subject,  and  that  he  had 
told  him  he  had  once  fixed  a  room  with  Irish  linen,  and  put 
Dr.  Clapp  in  it  to  talk  with  the  spirits,  to  get  the  ingredients 
for  the  philosopher's  stone.  He  said  he  had  forty  wax  can- 
dles to  burn  in  the  room,  while  the  operator  was  at  work.  It  cost 
a  good  deal.  He  never  told  him  where  the  room  was.  "  I  don't 
know  that  he  had  a  room  fixed  up  any  where."  He  then  testi- 
fies what  Mr.  Thompson  had  told  him  about  Jemmy  Dubois' 
girls  seeing  treasures  in  the  earth  by  looking  in  glasses,  and 
about  stones  that   they  see   in.    The  witness    drove  him  to 
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Dubois'  when  he  lived  in  Greenwich,  a  good  many  times.  '^  The 
girls  looked  in  glasses  for  him,  trying  to  see  treasures  in  the 
earth,  minerals  and  mines.  I  heard  him  say  to  them  he  Want- 
ed them  to  look  in  the  glass  to  see  if  they  saw  a  deposit  of 
money  in  Bed  Hook.  They  said  they  saw  iti  He  said  he 
would  go  some  time  and  get  it;"  He  tells  us  about  being  sent 
by  Mr.  Thompson  to  Philadelphia  for  a  man  named  James 
Raines  to  come  on  here,  and  make  him  a  mineral  needloi  He 
details  his  conduct  in  trying  to  operate  with  this  needle  in 
attracting  gold  and  silver  under  ground,  and  his  frequent  ap- 
plications and  visits  to  Mrs.  Andrews,  a  clairvoyant  in  Bleecker 
street:.  He  undertook  often  to  show  this  witness  spirits  in  the 
moon  and  sky ;  "  and  I  would  often  pretend  to  see  them,  to 
get  rid  of  him.  He  said  they  were  spirits  of  the  air  ;  some 
lived  in  the  moon  and  some  in  the  sky.  He  would  point  and 
say,  there  don't  you  see  them?  and  I  would  say  I  did  not 
know  but  I  saw  them,  to  get  rid  of  him  the  easiest  way  I 
could."  "  He  said  he  had  a  paralytic  fit,  years  ago,  which  made 
him  shake  his  head." 

Mrs.  Sarah  P.  Mather  details  long  conversations  with  him 
about  Kidd's  money,  treasures  under  the  earth,  and  enchant- 
ments. He  said,  talking  of  the  philosopher's  stone,  that  ''he 
had  set  apart  a  house,  and  a  man  consecrated  to  the  work ; 
every  thing  about  it  was  consecrated ;  the  room  was  carpeted, 
and  lined  with  Irish  linen.  He  kept  wax  candles  for  forty 
days  and  nights  ;  they  must  not  go  out.  I  inquired  why  forty 
days?  His  answer  was,  that  Moses  was  in  the  mountains 
forty  days ;  our  Savior  fitted  forty  days.  He  said  that  the 
man  whom  he  had  set  apart,  and  consecrated  to  raise  spirits 
and  get  the  philosopher's 'stone,  and  other  purposes,  must  not 
eat  while  the  sun  was  up.  He  could  only  eat  before  sunrise 
and  after  sunset ;  and  then  must  eat  only  unleavened  bread, 
or  Boston  crackers,  (fcc."  "  Perfumes  were  kept  burning  iju 
the  room  and  the  man  was  dressed  in  white  Irish  linen.  His 
object  was  not  only  to  obtain  the  philosopher's  stone,  but  also 
to  call  in  the  planetary  spirits,  whom  he  could  command,  and 
who  would  obey  whatever  he  said."    She  proceeds  with  many 
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other  instances  of  this  species  of  delusion.  Again,  '^  once  in 
the  summer^  after  he  had  been  sick,  a  year  ago  last  summer, 
he  told  me  because  he  had  burst  asunder  the  bonds  of  human 
nature,  and  explored  the  spirit  world,  that  the  spirits  tormented 
him  when  he  was  sick — were  all  around  him,  and  were  paying 
him  off  for  what  he  had  done."  "  He  said  every  body  had  three 
eyes,  one  spiritual  and  two  temporal."  "  He  told  me  he  had 
been  hurt  by  a  horse."  "  He  said  it  had  hurt  his  head  seriously. 
He  had  suffered  a  good  deal  of  pain,  but  he  would  get  over  it 
and  live  nearly  a  thousand  years."  Kinney,  Cuthbut,  Gold, 
and  his  lawyer,  Mr.  Mann,  furnish  us  with  proof  of  a  mind  ec- 
centric, capricious,  causelessly  irritable,  and  helplessly  confused 
when  excited  by  prejudice  or  delusion. 

On  the  other  hand,  we  have  the  testimony  of  his  physician, 
Judge  Campbell,  Mr.  Strong,  and  many  others,  some  of  them 
fellow  directors  in  money  corporations,  who  unhesitatingly  tes- 
tify to  his  sagacity,  good  judgment,  and  ability  to  transact  the 
affairs  of  life  judiciously.     But  this  is  perfectly  consistent  with 
the  idea  that  the  decedent  may,  nevertheless,  have  been  the 
victim  of  monomania.     In  fact  it  is  necessarily  within  the  defi- 
nition of  that  state  of  mind.     The  delirium  is  confined  to  one 
object.     The  sufferers  are  pursued  day  and  night  by  the  same 
ideas  and  affections,  and   they  give  themselves   up  to  them 
with  profound  ardor  and  devotion.     They  often  i^pear  reason- 
able, when  conversing  on  subjects  beyond  the  sphere  of  their 
delusion.     It  is  highly  probable,  indeed,  that  the  delusions  un- 
der which  Mr.  Thompson  labored  did  not  impair  his  ability 
to  make  prudent  investments,  or  to  advise  on  the  affairs  of  the 
companies  with  which  he  was  connected.    But  can  we  therefore 
say  that  they  did  not  affect  or  influence  his  action  in  relation  to 
the  final  disposition  of  his  property— an  act  very  different  from 
the  cold  calculations  of  business,  calling  forth  the  exercise  of  the 
^Baotiona^  Perhaps  reviving  prejudices  and  mistakes,  and  beget- 
og  ^^cit^ijjgjj^^  capable  of  overruling  the  better  affections  of 
««tiu*^  and  the  promptings  of  his  unclouded  reason. 
^^.  ^  ^  ^^istaken  view,  and  reversing  the  proper  mode  of  con- 
^    ^Kis  subject,  to  say  that  the  testimony  in  favor  of  his 
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sagacily  and  judiciousness  as  a  business  man,  should  prevail 
over  that  which  shows,  indisputably,  that  he  labored  under  de- 
lusions for  many  years — delusions  which  seemed  to  increase 
with  the  increase  of  infirmity  and  age.  The  true  question  is, 
notwithstanding  his  sagacity  and  prudence  in  business,  did 
those  delusions  affect  his  testamentary  capacity,  either  as  the 
result  of  partial  lunacy  or  unsoundness  of  mind  ? 

ILL  Should  it,  however,  s^pear  that  those  delusions  did  not 
of  themselves  impair  his  testamentary  capacity,  either  as  the 
result  of  partial  lunacy  or  unsoundness  of  mind,  still  can  it  be 
doubted  that  he  was  subject  to  frequent  aberrations  of  mind, 
which  left  him  very  much  to  the  mercy  of  designing  persons, 
and  exposed  him  to  undue  influence.  He  had  paralysis  some 
twenty  years  before  his  death ;  frequent  fits  of  epilepsy  three 
or  four  years,  and  received  a  severe  kick  in  the  head  firom  a 
horse^  about  two  years  before  that  event.  To  say  the  least, 
the  change  in  his  intentions  from  August  31, 1850,  when  he 
left  the  great  bulk  of  his  estate  to  his  grandson  Edward,  to  his 
disposition  of  it  on  the  13th  of  May,  1851,  when  he  left  him 
only  $20,000  for  life ;  again,  the  further  change,  on  the  27th  of 
Octoberi  1851,  when  he  left  him  only  $15,000  for  life,  and  ex- 
ecuted the  will  now  in  controversy,  savor  of  capriciousness, 
and  do  not  appear  to  have  been  incited  by  adequate  motives 
operating  on  his  unbiased  will.  That  grandson  and  his  sis- 
ter were  his  only  lineal  descendants,  the  children  of  his  de- 
ceased and  only  son,  whose  premature  death  he  bitterly  deplored, 
and  whom  he  promised,  at  his  dying  hour,  to  be  a  father  to  his 
children,  and  to  leave  them  all  his  property.  What  did  these 
children  ever  do  to  forfeit  his  regard,  or  to  induce  him  to  vio- 
late this  most  solemn  and  affecting  obligation  ? 

I  think,  therefore,  if  we  cannot  conclude  that  he  was  laboring 
under  lunacy  or  unsoundness  of  mind,  in  the  strict  legal  sense 
of  that  term,  that  he  was  the  subject  of  mental  aberrations  or 
imbecility  which  exposed  him  to  undue  influence.  Indeed  epi- 
lepsy is  well  known  to  produce  this  state  of  mind ;  and  Lord 
Eldon  expressly  recognizes  it  as  one  of  the  causes  even  of  un- 
soundness of  mind.    In  Senator  Yerplanck's  opinion  in  the  Lis- 
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yenard  case,  he  admits  that  ^^  whilst  folly  or  strange  particular 
aLerratioa  of  opinion,  in  a  mind  otherwise  unclouded,  is  alone 
incompetent  to  afifect  the  legality  of  an  act  of  such  a  person, 
yet  that  evidence,  when  taken  in  connection  with  the  disposition 
of  the  property,  the  interests  and  relative  situation  of  those 
affbcted  by  it,  and  other  circumstances,  may  show  conclusively, 
that  this  particular  act  of  a  person  laboring  under  no  general 
disability,  wanted  his  consenting  will  and  understanding ;  that 
the  sound  and  disposing  mind  was  deficient  in  regard  to  this 
special  matter ;  that  the  whole  was  the  result  of  fraud,  and  of 
abuse  of  confidence,  perhaps  of  delusion.^ 

On  the  whole,  then,  I  am  of  opinion  that  the  decision  of  the 
surrogate  should  be  reversed,  with  costs ;  and  as  the  statute  in 
such  cases  absolutely  and  positively  requires,  that  the  case 
should  be  sent  to  the  circuit  to  be  tried  by  a  jury ;  to  inquire 
on  the  principles  stated  in  this  opinion,  1st,  whether  the  deced- 
ent had  sufficient  testamentary  capacity,  and  2d,  if  they  should 
answer  the  first  question  in  the  affirmative,  was  he  the  subject 
of  undue  influence,  and  was  it  exercised  over  him,  in  relation  to 
the  disposition  which  he  made  of  his  property  by  the  will  in 
question  ? 

Decree  affirmed.  . 

[New  York  General  Term,  November  6, 1856.  MUcheU^  Gierke  9M  Cofole$, 
J^stioe8.] 


Clark  vs.  Fuller  and  Bergen. 

A  provision,  in  an  aasignment  ezecnted  by  a  debtor,  for  the  benefit  of  crediton, 
empowering  the  assignee  to  sell  and  dispose  of  the  assigned  property  "  in  such 
manner  as  he  shaU  deem  best  and  most  for  the  interest  of  the  parties  conoem- 
ed,  and  convert  the  same  into  money,"  dtc  is  not  to  be  constmed  as  aathor<- 
izing  a  sale  on  credit;  and  therefore  it  does  not  render  the  instrument  void  on 
itsfkce. 

THE  bill  in  this  cause  was  filed  to  set  aside  an  assignment 
teade  by  the  defendant  Fuller,  to  the  defendant  Bergen,  in 
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trast  for  the  benefit  of  creditors.  The  grounds  of  the  action 
were,  1.  That  the  assignment  was  void  on  its  fiice ;  2.  That  it 
was  made  with  intent  to  hinder,  delay  and  defraud  creditors. 
The  defendant  moved,  at  a  special  term,  to  dissolve  the  tem- 
porary injunction ;  which  motion  was  denied,  and  the  defend- 
ants appealed. 

A.  H.  Wagner,  for  the  appellants, 

X  B,  Stevens,  for  the  plaintiff. 

Bf/  the  Court,  Cowles,  J.  All  the  material  allegations  tend- 
ing to  show  fraud,  in  this  case,  aside  from  such  as  may  be  ap- 
parent upon  the  face  of  the  instrument  itself,  are  denied  on  the 
part  of  the  defendants  ;  and  the  injunction,  if  sustained  at  all, 
must  be  sustained  on  the  ground  that  the  assignment,  upon  its 
face,  is  void,  as  made  to  hinder,  delay  and  defraud  creditors.  It 
IB  claimed  that  such  is  the  case,  because  the  instrument  author- 
ized the  assignee  to  sell  upon  credit ;  thus  bringing  the  case 
within  the  rule  recently  laid  down  by  the  court  of  appeals,  in 
several  cases,  that  such  a  discretion,  given  in  direct  terms,  on 
its  face,  avoids  the  instrument. 

It  was  this  view  of  the  case  which  induced  me,  at  special 
term,  to  deny  the  motion  to  dissolve  the  injunction,  and  allow 
the  question  to  be  passed  upon  at  the  general  term.  A  more  full 
consideration  of  the  case,  and  a  more  deliberate  examination  of 
the  various  cases  where  this  question  has  been  raised  upon  as* 
signments  similar  in  this  respect  to  the  one  in  question,  has 
brought  me  to  the  conclusion  that  this  assignment,  upon  its  face, 
is  valid. 

The  power  given  to  the  assignee  is  "  to  sell  and  dispose  of 
the  same  [the  assigned  property]  in  such  manner  as  he  shall . 
deem  best  and  most  for  the  interest  of  the  parties  concerned, 
and  convert  the  same  into  money"  d&c.  In  my  judgment  such 
language  vests  a  larger  discretion  in  the  assignee  than,  under 
the  ruling  that  authority  to  sell  on  credit  vitiates  the  assign- 

VoL.  XXI.  17 
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ment,  would  be  proper  were  the  question  an  original  one  and 
the  rule  to  be  now  settled. 

Courts  and  judges  have,  however,  after  mature  deliberation, 
held  in  several  instances  that  such  language  is  not  objection- 
able, and  the  weight  of  authority  seems  to  render  it  proper  to 
adhere  to  the  rule  so  laid  down.  {Sotithworth  v.  Sheldon^ 
7  Haw.  Pr.  Rep,  414.  WhUney  v.  Krows,  11  Barb.  198. 
Mann  v.  WUbeck,  17  id.  888.  Bellows  v.  Patridge,  19  id. 
176.)  There  are  other  cases,  also,  in  which  the  same  rule 
has  been  applied. 

If  we  are  to  follow  the  reasoning  in  these  cases,  as  I  think 
we  should,  and  regard  the  question  as  settled,  so  far  as  it  can 
be  settled  by  the  supreme  court,  there  is  nothing  on  the  face  of 
this  instrument  which  renders  it  void. 

The  order  made  at  special  term,  denying  the  motion  to  dis- 
solve the  injunction,  should  be  reversed,  and  the  injunction  dis- 
solved, with  $10  costs. 

[New  York  General  Term,  Noyember  6,  1866.  MiieheUt  Clerke  and 
CowUi,  Justices.] 


The  People  vs.  Lott,  sheriff,  &c. 

Where,  in  a  case  arising  sixxie  the  act  of  May  7, 1844,  for  the  establishment  and 
regulation  of  the  police  in  the  city  of  New  Tork,  a  recognizance  given  for  the 
appearance  of  a  parly  to  answer  to  a  criminal  charge  before  the  court  of  ses- 
sions, on  being  ibrfeited,  is  fSLed  by  the  distrist  attorney,  with  a  certified  copy 
tiihe  order  of  the  courts  fbrfeiting  the  same,  in  the  office  of  the  county  deiic, 
and  the  derk  dockets  the  same  in  the  book  of  Judgments  kept  by  him,  this  be- 
comes a  judgment  of  the  court  of  common  pleai,  and  may  be  described  aa 
such. 

Such  Judgment  is  a  lien  on  real  estate,  from  the  time  of  filing-  the  recognizance 
and  copy  order,  and  docketing  the  same,  and  execution  may  be  issued,  in  the 
same  form  as  on  a  Judgment  recoyered  in  the  court  of  common  pleas  in  an 
action  of  debt 

And  on  filing  a  transcript  of  such  judgment  in  the  clerk's  office  of  any  other 
county,  in  which  the  defondant  has  property,  execution  may  be  issued  by  the 
derk,  to  the  sheriff  of  that  county. 
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Id  an  aeUon  aguDst  the  sheriff  fbr  not  retaniiDg  snch  execution,  when  it  ap- 
peals that  the  defendant  in  the  execution  had  suflScient  real  estate  in  the 
oonnty  to  satisfy  the  same,  the  measure  of  damages  is  the  amount  directed  to 
be  leTiedi  by  the  execution. 

APPEAL  by  tbe  defendant  from  a  judgment  entered  at  a 
special  term.  The  action  was  brought  against  the  de- 
fendant as  sheriff  of  the  county  of  Kings,  for  not  returning 
an  execution  issued  against  Hodges  and  Hart,  for  $1000 
and  costs.  On  the  1st  of  May,  1852,  Hodges  as  sure^ 
and  Hart  as  principal,  entered  into  a  recognizance  for  tbe 
appearance  of  Hart  at  tbe  court  of  sessions  in  tbe  city  of  New 
York.  Hart  failed  to  appear,  and  tbe  recognizance  was,  by 
an  order  of  that  court,  declared  to  be  forfeited,  and  it,  together 
with  a  certified  copy  of  tbe  order,  was  filed  in  tbe  office  of  the 
clerk  of  tbe  city  and  county  of  New  York,  in  October,  1862, 
and  was  duly  docketed  by  tbe  clerk  in  tbe  book  for  docketing 
judgments.  In  November,  1852,  a  transcript  of  tbe  judgment 
was  filed  in  tbe  office  of  tbe  clerk  of  tbe  county  of  Kings,  and 
in  January,  1858,  an  execution  was  delivered  to  tbe  defendant 
as  sheriff ;  wbo  failed  to  return  tbe  same.  Hodges  lived  in 
Kings  county,  and  bad  no  personal  estate,  but  bad  real  estate 
there,  worth  several  thousand  dollars.  Tbe  complaint  alleged 
that  tbe  judgment  was  recovered  in  the  court  of  common  pleas 
of  tbe  city  and  county  of  New  York.  Tbe  defendant,  by  bis 
answer,  denied  all  tbe  allegations  in  tbe  complaint.  On  tbe 
trial,  tbe  defendant's  counsel  objected  to  proof  of  the  above 
facts,  on  tbe  ground  that  the  same  did  not  sustain  the  complaint. 
Tbe  court  overruled  tbe  objection,  and  received  tbe  evidence, 
and  the  defendant's  counsel  excepted.  As  a  conclusion  of  law 
upon  tbe  facts,  the  court  found  and  decided  that  the  plaintiffs 
were  entitled  to  recoyer  of  the  defendant  tbe  amount  of  said 
judgment,  with  interest,  amounting  to  $1157.50,  and  judgment 
was  entered  for  that  sum. 

/.  £r.  CampheU^  for  tbe  appellant.  Did  the  evidence  show 
a  judgment  of  the  common  pleas  ?  A  judgment  is  a  final  de- 
cision of  a  eonrt  in  some  action  or  proceeding  theretofore  pend- 
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ing  before  it.    It  may  be  rendered  ex  partCj  but  in  every  case 
a  hearing  is  pre-supposed — may  be  had,  and  is  had,  unless  onid 
party  by  his  non-appearance  abandons  his  claim  or  defense. 
The  court  of  common  pleas  never  had  Hodges  before  them; 
there  does  not  appear  ever  to  have  been  any  suit  or  proceeding 
against  him  in  that  court,  or  even  that  he  was  within  their  ju- 
risdiction between  the  time  of  the  signature  of  the  recogni- 
sance and  the  trial  of  this  action,  and  clearly,  there  could  not 
be  a  judgment  in  either  the  ordinary  legal  or  popular  significa- 
tion of  the  term,  against  him,  rendered  there.    Unless  such 
proceedings  have  been  expressly  declared  by  the  legislature  to 
constitute  a  judgment  of  the  common  pleas,  it  is  clear  they  do 
not.     Such  an  intention  is  not  lightly  to  be  inferred.    It  is  a 
matter  of  some  importance  that  legal  expressions  should  be 
capable  of  definition,  and  should  not  have  new  meanings  arbi- 
trarily attributed  to  them.     The  act  of  1844,  ch.  815,  art.  4, 
i  8,  provides  for  the  estreating  recognizances  for  the  appearance 
of  accused  persons  by  the  court  of  sessions  in  the  city  of  New 
York,   and  for  the  filing  a  certified  copy  of  such  order  and 
the  recognizance  with   the  clerk  of  the  city  and  county  of 
New  York  ;  and  that  the  clerk  shall  docket  the  same,  in  the 
book  of  judgments  docketed  on  transcripts  ;  that  the  recogni- 
zance and  a  certified  copy  order  of  forfeiture  shall  be  the  judg- 
ment record)  that  the  judgment  shall  be  a  lien  on  real  estate 
from  the  time  of  the  filing,  &c.,  and  that  execution  may  be  issued 
thereon  in  the  same  manner  as  upon  a  judgment  recorded  in 
the  court  of  common  pleas.     The  tenth  section  provides  for  the 
usual  fees  to  the  clerk  for  his  services.     These  provisions  clearly 
do  not  make  the  judgment  (if  there  be  any  thing  properly  so 
called,)  a  judgment  of  the  common  pleas  in  express  terms,  but 
on  the  contrary,  strongly  show  a  different  intention  on  the  part 
of  the  legislature.     A  judgment  under  them  is  in  fiict  render- 
ed by  the    court  of  sessions,  which  has  the  parties  before  it, 
pronounces  the  recognizance  forfeited,  makes  the  order  to  that 
effect,  atitj  upon  the  action  of  which  every  thing  depends.     No 
judicial  officer  of  the  court  of  common  pleas  has  any  thing  to 
"With  tlie  proceedings  in  any  stage,  or  any  power  over  them. 
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The  provision  that  execution  is  to  be  issued  in  the  same  form 
as  upon  a  judgment  of  the  common  pleas,  shows  clearly  that 
the  judgment  is  one  of  the  court  of  sessions,  in  law  as  well  as 
&ct.  The  execution  is  to  be  in  form  as  on  a  judgment  of  the 
eommon  pleas^  and  in  that  respect  such  a  judgment  is  similar 
to  one  of  the  common  pleas.  Form  is  not  substance,  nor  sim- 
ilarity identity.  The  provision  in  the  succeeding  section,  for  the 
fees  of  the  clerk  of  the  county,  confirms  this.  If  there  was  to 
be  a  judgment  of  the  common  pleas,  thQ  clerk  would,  under 
the  existing  laws,  have  been  entitled  to  his  fees ;  and  the  ne- 
cessity of  a  provision  in  his  favor  grows  entirely  out  of  the 
fact  that  there  is  no  such  judgment  contemplated.  The  law 
of  1845,  ch.  229,  gives  the  control  and  jurisdiction  over  such 
judgments  to  the  court  of  common  pleas  as  if  docketed  in  that 
court.  If  such  judgments  are  judgments  of  the  common  pleas, 
then  this  act  was  clearly  superfluous.  If  this  was  a  judgment 
of  the  court  of  common  sessions,  or  any  thing  but  a  judgment 
of  the  common  pleas,  then  clearly  the  evidence  of  it  was  erro- 
neously admitted  as  being,  1.  No  evidence  of  any  cause  of 
action  against  the  defendant.  2.  As  being  an  entirely  different 
cause  of  action  from  that  alleged  in  the  complaint.  The  plain- 
tiff's attorney  seems  to  have  been  fully  sensible  that  unless  he 
eould  make  out  a  judgment  in  the  common  pleas,  he  could  not 
sustain  this  action,  and  has  averred  such  judgment,  though  he 
must  have  been  aware  that  none  such  ever  was,  in  fact,  render- 
ed. The  court  of  general  sessions  of  the  city  of  New  York  is  a 
court  of  limited  and  local  jurisdiction  only,  having  no  power  or 
jurisdiction  out  of  the  city  and  county  of  New  York,  nor  having, 
except  as  provided  by  the  act  of  1841,  any  authority  to  render  a 
judgment  which  can  become  a  lien  upon  property.  That  act 
was,  doubtless,  passed  in  view  of  the  difficulty  of  enforcing  recog- 
nizances in  so  fluctuating  and  large  a  population  as  that  city 
contains,  and  in  which,  from  the  general  occupation  of  its  in- 
habitants in  mercantile  pursuits,  it  is  almost  impossible  to  ascer- 
tain whether  an  individual  presenting  himself  as  bail  is  solvent, 
and  the  risk  of  change  in  his  circumstances,  and  the  facility 
with  which  property  may  practically  be  put  out  of  the  reach  of 
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creditors  is  notorious.     These  matters  are  local ;  no  snch  dif- 
ficalties  exist  to  any  thing  like  a  similar  extent  in  the  rest  of 
the  state,  and  the  remedy  is  not  extended  to  recognizances 
taken  elsewhere.    There  is  no  reason  to  suppose  that  it  was 
intended  to  operate  upon  persons  or  property  beyond  the  ju- 
risdiction of  the  court  whose  powers  were  thus  smgularly 
enlarged.    It  would  create  a  fertile  source  of  embarrassment 
and  uncertainty  in  respect  to  the  titles  of  real  estate  if  the  pur- 
chaser of  property  in  BuflFalo  or  Ogdensburgh  were  bound,  in 
addition  to  his  usual  searches,  to  ascertain  whether  some  such 
proceeding  as  this  had  not  been  had  against  his  grantor,  in  the 
city  of  New  York,  and  would  be  entirely  at  variance  with  the 
provisions  of  our  laws,  which  require  the  docketing  of  a  judg- 
ment in  the  county  where  land  is  situate,  before  it  becomes 
a  lien  on  such  property.    According  to  the  true  and  proper  con- 
struction of  the  act  of  1841,  in  a  case  under  it,  the  court  of 
sessions  renders  the  judgment,  a  certified  copy  of  the  order  is 
filed  in  the  office  of  the  clerk  of  the  county,  and  the  order  is 
docketed  (as  if  it  were  a  transcript,  not  with  any  other  force 
or  effect)  in  the  book  of  dockets  of  judgments  of  which  trans- 
cripts are  filed  with  such  clerk,  (not  in  the  book  of  judgments 
of  the  court  of  common  pleas,)  and  that  such  judgment  shall 
thereby  become  a  lien  on  the  real  estate  (in  the  city  of  New 
York  only,  of  coxurse,)  of  the  parties  against  whom  it  is  enter- 
ed, and  execution  to  be  issued  upon  it  on  the  same  form  as  if  it 
were  a  judgment  of  the  common  pleas. 
Any   construction  extending  the  lien  beyond  property  so 
situate,  is  liable,  1.  To  the  objection  that  the  evil  to  be  redress- 
^^y  and  the  statute  itself,  being  purely  local,  the  remedy  is  not 
^^  be  extended  beyond  what  is  plainly  necessary  for  its  redress. 
^^    That  such  extension  would  be  against  the  plain  policy  of  the 
^""^  in  relation  to  incumbrances  on  real  estate  and  productive 
fc.^^^  great  injustice  and  injury.    8.  The  statute  does  not,  as  has 
^^^en  inaccurately  said,  restore  the  common  law.    By  very  an- 
^^^nt  English  statute,  so  old  that  it  is  not  within  what  is  called 
^^i^e   of  legal   memory,  a  recognizance  was  a  lien  upon  real 
»tate,  being  a  debt  of  record,  but  no  execution,  authmcing  a 
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nle  of  land  by  the  sheriff,  could  be  iflsued  upon  it.  Nor  does 
the  idea  of  a  lien  import  that,  without  further  proceediug,  it 
may  be  enforced  by  execution.  The  sale  of  land  upon  execu- 
tion is  unknown  to  the  common  law. 

This  statute  has  been  expressly  repealed  in  this  state,  and 
the  act  of  1844  does  not  in  any  way  restore  it.  That  act  does 
not  provide  that  the  recognizance  shall  be  of  itself  a  lien  as 
formerly,  bat  only  that  a  lien  may  be  created  by  the  proceed- 
ings therein  authorized  upon  one.  If  it  provides  for  a  lien 
upon  land  situate  out  of  the  city,  it  gives  no  means  of  enforcing 
it)  and  in  such  case  the  only  mode  is  by  an  action  for  a  fore- 
closure. The  filing  the  transcript  in  Kings  county  was  clearly 
entirely  immaterial ;  as  1st,  this  was  not  a  judgment  of  any 
court  of  which  a  transcript  could  be  filed  with  any  legal  effect, 
but  a  judgment  of  the  court  of  sessions  only.  2d.  The  original 
judgment  being  a  judgment  of  the  court  of  sessions,  something 
in  the  nature  of  a  transcript  of  which  was  filed  in  the  office  of 
the  county  clerk  of  New  York,  the  transcript  of  it  filed  in  the 
office  of  the  clerk  of  the  county  of  Kings  being  a  transcript 
firom  such  transcript,  could  not  be  filed  in  any  county.  There 
is  no  authority  for  filing  a  transcript  of  a  transcript  of  a  judg- 
ment so  as  to  make  a  lien  on  lands,  and  such  an  act  is  void  and 
without  legal  effect.  This  view  was  taken  by  Morse,  justice, 
who  on  the  16th  June,  1850,  upon  argument,  ordered  two  trans- 
cripts filed  in  the  office  of  the  clerk  of  Kings  county,  upon  re- 
cognizances entered  into  by  Rem.  B.  Hegeman,  in  the  city  of 
New  York,  to  be  stricken  firom  the  record.  The  expression  of 
Judge  Edmonds,  in  The  People  v.  OUdersleeve,  as  to  the  in- 
tention of  the  legislature,  quoted  by  the  respondent's  counsel, 
is  a  mere  chiter  dictum.  The  point  whether  there  was  a  judg- 
ment in  the  common  pleas,  was  not  adverted  to  in  that  case, 
and  it  was  the  interest  of  the  appellant's  counsel  to  keep  it  out 
of  view,  as  otherwise  the  appeal  must  have  fiuled  on  that  ground. 
Besides,  such  an  intention  must  be  expressed,  and  should  not 
be  inferred. 

But  even  if  the  plaintiffs  were  entitled  to  recover,  the  rule 
of  damages  adopted  is  erroneous.    It  is  true  that  a  sheriff  who 
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has  neglected  hi8  duty  in  levying  an  execution  cannot  show 
that  a  debtor  is  still  solvent.  But  this  is  entirely  a  different 
case  ;  enough  appears  to  show  that  this  is  not  a  case  of  willful 
dereliction  of  duty,  but  that  his  error,  if  any,  consists  solely 
in  an  erroneous  view  of  a  difficult  and  entirely  novel  question 
of  law,  and  the  evidence  goes  much  further  than  any  case  here- 
tofore decided,  as  it  shows  that  Hodges  was  not  merely  solvent, 
which  is  a  matter  of  difficult  ascertainment  and  might  be  liable 
to  change ;  but  that  the  judgment  is  now  (if  ever  it  was  his 
duty  to  act  in  its  enforcement)  a  legal  lien  upon  landed  prop- 
erty more  than  sufficient  for  its  satisfaction.  The  damages  in 
such  a  case  are  clearly  nominal,  as  the  whole  amount  might 
and  could  be  collected  under  a  new  execution.  K  the  sheriff 
should  refuse  to  act  under  that,  notwithstanding  an  unfavorable 
decision  in  this  case,  redress  might  be  obtained  in  a  summary 
way  by  the  imposition  of  a  fine  or  a  second  action,  but  it  is  hard- 
ly deemed  necessary  to  discuss  this  question  at  length  in  the 
present  case. 

/  Oakey  Hall^  (district  attorney,)  for  the  people.  I.  The 
first  objection  in  the  argument  submitted  by  the  counsel  for  the 
defendant  is  purely  technical,  for  it  must  be  conceded  upon  his 
own  statement,  that  if  the  judgment  mentioned  in  the  complaint 
was  not  in  form  strictly  a  judgment  of  the  court  of  common 
pleas,  still  such  was  its  effect.  There  is  no  pretense  that  the 
defendant  was  misled  by  the  alleged  variance,  and  if  the  court 
should  deem  it  material  that  the  particular  manner  in  which  the 
judgment  was  recovered,  should  be  set  forth,  they  now  have 
ample  power  to  order  an  amendment,  and  conform  the  pleading 
to  the  proofs  ;  the  defendant  has  not  been  prejudiced.  {CodCy 
§§  170  to  173.) 

II.  This  was  a  judgment  of  the  court  of  common  pleas,  and 
was  properly  described.  (1.)  The  character  and  nature  of  judg- 
ments perfected  under  the  section  in  question,  has  been  fully 
reviewed  and  settled  by  this  court.  ( Gildersleeve  v.  The  Peo^ 
pie,  10  Barb.  35.)  In  the  case  cited,  Justice  Edwards,  on  page 
44,  says,  "  The  legislature  have  not  expressly  declared  that  such 
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a  judgment  shall  be  a  judgment  of  the  court  of  common  pleas, 
aUhough  it  would  seem  that  such  was  their  inienimi — for  af- 
ter requiring  the  judgment  to  be  docketed  with  the  county  clerk, 
they  provide  that  an  execution  may  be  issued  to  collect  the 
amount  of  the  recognizance  in  the  same  form,  as  upon  a  judg- 
ment in  the  court  of  common  pleas"  This  opinion  was  ex- 
pressed in  a  case  which  arose  on  the  2l8t  of  February,  1845, 
before  the  act  of  that  year  {Laws  q/'1845,  p.  250)  was  passed. 
This  last  act  seems  to  remove  all  doubt  which  prior  thereto 
might  have  existed.  (2.)  The  statute  requires  the  district  at- 
'  tomey  to  file  the  recognizance,  and  the  certified  copy  of  the  or- 
der forfeiting  the  same,  in  the  office  of  the  clerk  of  the  city  and 
county,  and  these  when  so  filed,  become  the  judgment  record. 
In  1844  the  clerk  of  the  city  and  county  was  not  clerk  of  any 
court  except  the  court  of  common  pleas.  The  court  of  sessions 
had  no  power  or  control  over  the  recognizance  after  it  was  or- 
dered to  be  forfeited ;  the  power  to  discharge  the  recognizance 
after  forfeiture  was  vested  in  the  court  of  common  pleas  by  the 
revised  statutes.  (2  R,  8.  p.  485,  §  37.)  This  power  and  ju- 
risdiction of  the  court  of  common  pleas  originated  in  1818,  {Laws, 
p.  307,)  and  had,  prior  to  that  time,  been  vested  in  the  court 
of  exchequer.  (1  Laws  o/"  1813,  p.  401.)  Until  the  revision 
of  the  statutes  it  was  always  requisite  to  send  the  estreated  re- 
cognizance to  the  court  of  exchequer,  or  to  the  court  of  common 
pleas  to  be  enforced,  {Laws  of  1813,  p.  400,  §  6,)  and  process  to 
collect  the  judgments  upon  estreated  recognizances  was  issued 
out  of  those  courts.  (§§  1,  2,  4  et  seq.  of  the  same  act.)  The 
revised  statutes,  (2  R.  S.  485.  §  29,)  so  far  changed  the  previous 
law  as  to  require,  "  whenever  any  recognizance  to  the  people  of 
this  state  shall  have  become  forfeited,  the  district  attorney  of 
the  county  in  which  such  recognizance  was  taken  shall  prosecute 
the  same  by  action  of  debt  for  the  penalty  thereof,"  &c.  The 
act  of  1844  was  intended  to,  and  did,  restore  in  the  city 
and  county  of  New  York  the  mode  of  collecting  estreated  re- 
cognizances which  existed  prior  to  the  revised  statutes,  and  to 
carry  out  this  intent,  in  addition  to  prescribing  the  mode  in 
which  the  judgment  should  be  perfected,  it  provided  that  the 
Vol.  XXI.  18 
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execution  must  be  "in  the  same  form  as  upon  a  judgment  re- 
covered in  the  court  of  common  pleas  in  an  action  of  deht?^ 
This  form  was  well  settled  when  the  act  was  passed ;  the  exe- 
cution to  be  in  the  form  prescribed,  must  describe  the  judgment 
as  rendered  in  the  court  of  common  pleas,  must  be  returnable 
before  the  judges  of  that  court,  tested  in  the  name  of  the  first 
judge,  and  sealed  with  the  seal  of  the  court.  In  addition  to  this, 
we  have  the  legislature  providing  in  substance,  in  1845,  that 
when  the  record  was  filed,  no  distinction  was  to  be  maintained 
between  the  judgment  so  perfected  and  those  commenced  by 
service  of  process.  (3.)  The  counsel  for  the  defendant  falls  into 
an  error  upon  the  whole  question  involved  in  this  case,  by  over- 
looking the  nature  of  the  instrument  upon  which  this  judgment 
was  rendered ;  he  suggests  that  "  the  court  of  common  pleas 
never  had  Hodges  before  them,  and  that  by  reason  thereof  there 
could  not  be  a  judgment  against  him,  either  in  the  legal  or  pop^ 
ular  signification  of  the  term."  The  same  view  of  this  question 
was  pressed  by  counsel  in  the  case  of  Gilder  sleeve  v.  The  Peo- 
ple^ (10  Barh,  35;)  and  Justice  Edwards  disposes  of  it  at  page 
48  as  follows :  "  It  was  not  neceessary  to  bring  an  action  upon 
the  judgment,  for  there  was  nothing  to  be  tried.  The  recogni* 
sance  was  an  acknowledgment  of  record  that  a  debt  was  due, 
and  was,  in  its  legal  effect,  a  confession  of  judgment.  Hodges 
was  bound  to  know  when  he  acknowledged  the  recognizance  that 
he  was  entering  into  a  contract  sui  generis^  being  known  as  a 
^  contract  of  record,'  and  also  the  summary  remedy  by  which 
the  judgment  would,  in  case  of  default,  be  perfected  thereon, 
and  that  he  then  and  there  subjected  himself  to  the  jurisdiction 
and  control  of  the  court  of  common  pleas."  {Edwards^  /,  10 
Barb.  p.  40.)  It  will  be  observed  that  in  GUdersleeve  v.  The 
People,  the  case  came  before  the  court  on  a  writ  of  error  to  the 
court  of  common  pleas,  and  the  judgment  must  necessarily  have 
been  considered  by  the  learned  counsel  for  the  people  and  for 
the  defendant,  Gildersleeve,  as  well  as  by  the  court,  to  be  a 
judgment  of  the  common  pleas  rendered  in  a  summary  manner. 
(4.)  If  the  judgments  perfected  under  the  acts  of  1844  and  '45 
are  not  judgments  of  the  court  of  common  pleas,  but  are,  as  con- 
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tended  by  the  counsel  for  the  defendant,  judgments  of  tl^e  court 
of  sessions,  we  have  presented  an  anomaly  in  judicial  proceed- 
ings. It  would  then  present  the  case  of  a  court  rendering  judg- 
ment, and  yet  having  no  control  over  the  judgment  or  the  offi- 
cers, or  process  or  means,  whereby  that  judgment  is  to  be  en- 
forced, and  rendered  effectual;  and  further,  that  jurisdiction 
and  control  would  be  vested  in  another  court,  in  a  mode  for  which 
no  precedent  can  be  found.  Courts  of  sessions,  from  the  time 
of  their  first  organization,  never  had  power  to  do  more  than  to 
estreat  the  recognizance,  leaving  it  to  the  civil  courts  and  offi- 
cers to  perfect  and  enforce  the  remedies. 

IIL  The  force  and  effect  of  the  judgment  is  not  limited  to  the 
city  and  county  of  New  York.  If  this  was  so,  then,  although 
the  magistrate  would  have  no  right  to  refuse  bail,  who  possessed 
sufficient  property  without  the  county,  yet  the  people  would  be 
without  a  remedy  upon  the  recognizance.  The  act  of  1844  is 
imperative  as  to  the  manner  in  which  the  judgment  must  be 
perfected,  and  it  can  only  be  done  as  therein  prescribed.  The 
provisions  in  regard  to  the  judgment  being  a  lien  upon  the  real 
estate  of  the  cognizor,  must  be  taken  in  connection  with  the 
change  which  was  made  in  the  lien  of  judgments,  and  right  to 
issue  executions  thereon,  by  the  courts  of  common  pleas,  to  dif- 
ferent counties  where  the  judgment  was  docketed,  pursuant  to 
§§  26,  29,  30  and  34,  of  the  act  of  May  14, 1840.  {Laws  of 
1840,  77.  334.)  Nor  was  the  docket  of  the  judgment  in  Kings 
county  made  from  a  "  transcript  of  a  transcript,"  but  the  trans- 
cript was  issued  by  the  clerk,  with  whom  the  judgment  record 
was  filed,  in  the  same  manner  in  which  a  transcript  would  have 
been  issued  by  him  of  a  judgment  in  the  supreme  court,  where 
the  record  had  been  filed  in  his  office,  since  the  code.  It  was  a 
transcript  from  the  original  docket,  as  made  from  the  original 
record  in  his  office. 

lY .  The  court  adopted  the  correct  rule  of  damages.  In  Led-^ 
yard  r.  Jones^  (3  SeldeUj  550,)  the  court  of  appeals  held  that 
in  an  action  against  the  sheriff  for  neglecting  to  return  an  exe- 
eutioD,  prima  facie^  the  measure  of  damages  is  the  amount  to  be 
raised  hj  the  execution,  and  that,  while  the  sheriff  might  show 
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in  mitigation  of  damages,  that  the  defendant  in  the  execution 
had  no  property  upon  which  he  could  have  levied,  he  could  not 
show  that  the  judgment  is  still  collectable.  The  court  also 
overrule  the  case  of  Stevens  v.  Bowe^  (3  Denio,  327,)  holding  a 
contrary  doctrine. 

By  the  Court,  Mitchell,  P.  J.  The  complaint  descrihes 
the  judgment  as  recovered  in  the  court  of  common  pleas.  If 
that  were  a  variance  it  is  one  that  could  not  mislead,  and  should 
be  disregarded.  It  is  not  a  variance.  There  are  two  distinct 
things  which  are  known  as  recognizances;  one,  the  written 
acknowledgment  of  liability  signed  by  the  party,  or  contained 
in  the  minutes  of  the  court,  as  entered  by  the  clerk ;  the  other, 
the  formal  record  of  this  acknowledgment  duly  JUed  in  court, 
and  made  up  by  an  officer  of  the  court  from  the  acknowledg- 
ment. The  last  is  the  record,  which  imports  absolute  verity. 
There  is  no  principle  of  law  which  makes  it  essential  that  the 
record  should  be  made  up  in  the  same  court  in  which  or  for 
which  the  acknowledgment  was  taken ;  although  it  would  be 
most  congruous  to  make  it  up  in  that  court  if  that  court  had 
jurisdiction  of  actions  on  such  acknowledgments.  Bail  for  the 
appearance  of  a  defendant,  even  in  a  civil  action,  might  be 
taken  in  one  court  and  the  legislature  might  direct  the  record 
against  the  obligors,  founded  on  the  bail  piece  alone,  to  be  en- 
tered in  some  other  court.  The  judgment  would  then  be  the 
judgment  of  such  other  court,  although  founded  on  a  proceed- 
ing commenced  in  the  first  court. 

Courts  of  sessions  have  never  had  jurisdiction  to  entertain 
actions  to  collect  money  due  on  forfeited  recognizances ;  and  it 
is  not  to  be  inferred  that  such  jurisdiction  is  intended  to  be 
given  to  them,  unless  there  be  a  clear  expression  of  legislative 
intent  to  that  effect. 

Under  the  laws  of  1813,  forfeitures,  whether  on  recogniz- 
ances or  otherwise,  were  collected  by  the  court  of  exchequer, 
presided  over  by  one  of  the  puisne  judges  of  the  supreme  court. 
(1  R.  L.  0/1813,  />.  400.)  The  clerks  of  the  various  courts 
of  record  delivered  to  that  court,  on  the  1st  day  of  October 
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term  in  each  year,  an  account  and  estreat  of  all  recognizances 
forfeited  prior  to  the  month  of  September  of  that  year,  (Id.  402, 
§  6,)  and  the  court  of  exchequer  issued  execution,  founded  on 
the  return,  against  the  body,  lands  and  goods  of  the  defendant, 
to  be  levied  by  any  sheriff,  "of  the  lands  and  tenements  in  his 
county  whereof  such  defendant  was  seised  on  the  day  such  sum 
of  money  became  due,  specifying  the  same  in  such  execution, 
or  at  any  time  afterwards,  in  whose  hands  soever  the  same  may 
be."  Thus  the  recognizance,  when  the  mere  account  of  it  was 
delivered  to  the  court  of  exchequer,  became  the  judgment  of 
that  court,  (unless  for  some  reason  it  saw  fit  to  remit  the  fine,) 
and  execution  issued  on  it,  which  bound  the  lands  of  the  de- 
fendant from  the  time  the  recognizance  became  due,  although 
they  might  have  passed  into  the  hands  of  purchasers,  and  in 
whatever  county  they  were  situated.  The  acknowledgment  of 
the  recognizance  was  taken  in  a  court  of  sessions  or  of  oyer 
and  terminer,  or  a  fine  was  imposed  by  those  courts  or  other 
courts  of  record,  but  the  collection  of  the  fine  was  not  effected 
by  any  of  those  courts,  but  only  by  the  court  of  exchequer. 

In  1830  the  revised  statutes  altered  the  law,  and  declared 
that  a  recognizance  should  not  bind  any  lands,  but  should  be 
only  evidence  of  a  debt,  (2  R.  S.  362,  §J  23,  21,)  and  in  pursu- 
ance of  the  same  policy  directed  that  whenever  a  recognizance 
to  the  people  should  become  forfeited,  it  should  be  prosecuted 
by  the  district  attorney,  in  an  action  of  debt,  for  the  penalty,  and 
that  on  the  breach  of  the  condition  being  proved  or  confessed, 
or  found  by  default,  judgment  should  be  absolute  for  the  pen* 
alty,  and  execution  should  be  awarded  and  executed  in  the  same 
manner  as  upon  judgments  in  personal  actions,  and  with  the 
like  effect  in  all  respects  ;  and  that  when  any  recognizance  was 
to  be  estreated,  the  estreat  should  be  made  by  the  entry  of  an 
order  directing  it  to  be  prosecuted.  {Id.  485,  §§  29,  30,  31.) 
Power  was  also  given  to  the  court  of  common  pleas  of  the  county 
in  which  the  court  sat  when  the  recognizance  was  taken,  to 
remit  the  forfeiture  or  discharge  it  upon  such  terms  as  might 
be  just  and  equitable,  with  restrictions  on  this  power,  in  certain 
cases.     (Id.  486,  §i  37,  38.) 
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The  actions  thus  required  to  be  brought  on  recognizances 
were  not  brought  in  the  court  where  the  recognizance  was 
taken,  but  in  courts  having  civil  jurisdiction.  Thus  stood  the 
law,  until  1844,  when  it  was  found  necessary  to  establish  a  new 
police  system  for  this  city,  and  to  save  the  city  from  the  large 
amount  of  costs  to  which  it  was  subjected  by  the  prosecutions 
of  recognizances,  when  nothing  was  collected  from  the  defend- 
ants. The  old  and  summary  proceeding  was-  accordingly  re- 
stored, so  far  as  regarded  recognizances  in  criminal  cases  in  this 
city ;  and  it  was  declared  that  all  recognizances  given  to  an- 
swer to  a  charge  preferred  before  courts  of  criminal  jurisdiction, 
on  being  forfeited,  should  be  filed  by  the  district  attorney, 
with  a  certified  copy  of  the  order  of  the  court,  forfeiting  the 
same,  in  the  ofiice  of  the  clerk  of  the  city  and  county  of  New 
York,  and  thereupon  the  clerk  should  docket  the  same  in  the  book 
kept  by  him  for  docketing  judgments,  (transcripts  whereof  are 
filed  with  him  as  such  clerk,)  as  if  the  same  was  the  transcript 
of  a  judgment  record  for  the  amount  of  the  penalty ;  "and  that 
the  recognizance  and  the  certified  copy  of  the  order  forfeiting 
the  recognizance  shall  be  the  judgment  record,"  and  that  such 
judgment  should  be  a  lien  on  the  real  estate  of  the  persons 
entering  into  the  recognizance,  from  the  time  of  fUing  the 
recognizance  and  a  copy  of  the  order  and  docketing  the  same :  and 
that  an  execution  might  be  issued  to  collect  the  amount  of  the 
recognizance,  in  the  same  form  as  upon  &  judgment  recovered 
in  the  court  of  common  pleas  of  said  city  and  county,  in  an  ac- 
tion of  debt  in  favor  of  the  people,  against  the  persons  entering 
into  such  recognizance.  The  fees  of  the  clerk  were  to  be  the 
usual  fees  for  filing  papers  and  entering  rules ;  and  the  district 
attorney  was  to  receive  no  compensation  for  his  services  in  the 
matter,  "his  salary  being  deemed  compensation  for  all  such 
services."     {Laws  of  1844,  ch.  315,  p.  475,  6.) 

Afterwards,  in  1845,  {Laxos  o/*1845,  p,  260,)  it  was  declared 
that  these  judgments  should  be  subject  to  the  jurisdiction  and 
control  of  the  court  of  common  pleas  for  the  city  and  county  of 
New  York,  in  the  same  manner  as  if  such  judgments  had  been 
docketed  in  that  court. 
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Some  of  these  provisions  were  quite  unnecessary,  if  the  per- 
son drafting  these  two  laws  had  concluded  that  the  judgments 
were  in  fact  the  judgments  of  the  common  pleas,  and  that  this 
would  appear  to  others  clearly  to  be  so.  They  may  have  been 
added  to  prevent  any  doubt  as  to  the  powers  expressly  confer- 
red by  them.  By  the  express  words  of  the  law  "the  recogni- 
sance and  the  certified  copy  of  the  order  forfeiting  the  recogni- 
sance shall  be  the  judgment  record,  and  such  judgment  is  to 
be  a  lien  on  real  estate  from  the  time  of  filing  the  recognizance 
and  copy  order  and  docketing  the  same,"  and  execution  is  to 
issue  in  the  same  form  as  on  a  judgment  recovered  in  the  court 
of  common  pleas  in  an  action  of  debt.  It  is  not  the  recogni- 
sance and  the  original  ordef  which  constitute  the  judgment 
record ;  but  the  recognizance  and  the  copy  order.  So  it  is  not 
a  judgment  of  the  sessions,  but  it  becomes  a  judgment  when 
the  two  papers  are  filed  with  the  clerk  of  the  county ;  who 
then  was  clerk  of  the  common  pleas  and  of  no  other  court.  It 
could  not  be  the  judgment  of  the  sessions,  as  that  court  had  no 
jurisdiction,  at  any  time,  to  entertain  such  actions.  If  not  of 
the  sessions  it  must  be  of  the  common  pleas ;  for  to  that  court 
alone  was  any  control  over  the  judgment  given. 

There  was  a  reason  for  some  of  the  expressions  used  in  the 
act,  perfectly  consistent  with  the  idea  of  the  judgment  being 
the  judgment  of  the  common  pleas.  No  action  was  commenced 
in  that  court,  as  the  foundation  of  the  judgment,  and  no  judg- 
ment was  recovered  in  that  court  in  an  action  ;  but  the  defend- 
ant came  into  the  criminal  court  and  there  made  the  acknowl- 
edgment of  record,  which,  on  his  default  in  that  court,  made 
him  liable  to  an  action  or  to  an  immediate  judgment  in  any 
court,  as  the  legislatuire  should  direct.  For  this  reason  the  ex- 
pression is  used  '^  as  upon  a  judgment  recovered  in  the  court 
of  common  pleas  in  an  cuition  of  debt."  Is  it  not  a  necessary 
conclusion  that  when  certain  papers  are  directed  to  be  filed  with 
an  officer  who  is  the  clerk  of  a  court  and  declared  then  to  be 
a  judgment,  and  that  court  has  jurisdiction  of  such  actions 
and  the  court  from  which  they  come  has  not,  and  that  court  has 
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the  jurisdiction  and  control  over  such  judgment  in  the  same 
manner  as  if  such  judgment  had  been  docketed  in  it,  and  no 
other  court  has  that  jurisdiction  or  control  over  the  judgment ; 
and  execution  is  to  issue  to  collect  the  amount  of  such  judg- 
ment, in  the  same  manner  as  upon  a  judgment  recovered  in 
that  court  in  an  action  of  debt,  that  the  law  has  in  eifect  de- 
clared the  judgment  to  be  the  judgment  of  that  court?  Are 
not  all  the  attributes  of  a  judgment  of  that  court  given  to  it ; 
and  if  so,  can  it  be  less  than  a  judgment  of  such  court  ? 

But  if  this  were  not  strictly  a  judgment  of  that  court,  it 
would  not  avail  the  defendant.  By  the  act  of  1840,  {Laws  of 
1840,  p.  334,  5,)  the  judgment  of  any  court  of  common  pleas 
might  be  docketed  (in  the  same  manner  as  a  judgment  of  the 
supreme  court)  in  any  other  county  than  that  in  which  the 
judgment  was  rendered,  with  the  like  effect  as  judgments  in  the 
supreme  court,  and  execution  could  be  issued  to  the  sheriff  of 
any  county  where  the  judgment  was  docketed,  with  like  effect 
as  if  issued  to  the  sheriff  of  the  county  where  the  court  was 
held.  The  docket  of  the  judgment  thus  was  made  to  affect 
lands  in  any  county  where  the  docket  was  entered,  and  the  ex- 
ecution to  such  county  required  the  sheriff  to  sell  the  title  of 
the  judgment  debtor  in  any  lands,  from  the  time  of  such  docket 
The  law  in  question  directs  the  execution  on  the  judgment  en- 
tered upon  the  recognizance  to  be  issued  ^4n  the  same  form 
as  upon  a  judgment  recovered  in  the  court  of  common  pleas." 
If  the  execution,  as  required,  adopts  the  form  of  an  execution 
on  a  judgment  in  the  common  pleas,  it  must  direct  the  sheriff 
to  sell  the  title  of  the  defendant  to  any  lands  held  by  him  when 
the  judgment  was  docketed  in  his  county.  This  the  sheriff  has 
failed  to  do,  and  is  therefore  liable  for  his  default. 

The  law  of  1844  was  not  intended  in  any  way  to  curtail  the 
force  or  effect  of  a  judgment  obtained  in  the  short  way  pre- 
scribed by  it,  but  to  save  expense,  and  obtain  the  same  objects 
as  before,  in  a  summary  method.  A  judgment  on  recognizance, 
in  the  old  method,  could  issue  to  any  county,  (after  the  act  of 
1840,)  and  be  a  lien  on  the  lands  of  the  defendant ;  one  un- 


NEW  YORK— NOVEMBER,  1866.  145 

Glentworth  «.  Luther. 

der  the  act  of  1844  most  be  allowed  to  have  the  same  effect,  to 
carry  out  the  intention  of  the  law. 

The  rule  of  damages  was  that  prescribed  in  Ledyard  v. 
Jmies^  (3  Seld,  550,)  and  was  correct. 

The  jadgment  mnst  be  affirmed,  with  costs. 

[New  York  General  Term,  November  6, 1855.  Mitchell^  Clerke^  Roosevelt 
and  CowUSf  Justices.] 


Glentworth  vs.  Luther. 

One  who  is  employed,  as  a  broker,  to  sell  real  estate,  in  the  nature  of  things  can  ^^vT^^T^R 
do  nothing  more  than  find  a  party  who  will  be  acceptable  to  the  owner,  and      72  AD  ^419 
enter  into  a  contract  of  purchase  with  him  ;  unless  the  owner  makes  him  more 
than  a  mere  broker,  by  giving  him  a  power  of  attorney  to  convey  the  prop- 
erty, and  then  the  agent  would  cease  to  be  broker  and  become  the  attorney. 

A  broker  becomes  entitled  to  his  commissions  whenever  he  produces  to  his  prin- 
cqial  a  party  with  whom  the  owner  is  satisfied,  and  who  contracts  for  the  pur- 
chm  of  the  property  at  a  price  acceptable  to  the  owner. 

If  alter  that,  the  purchaser  refuses  to  perform,  because  of  the  fklsc  representa- 
tions of  the  owner,  respecting  the  property,  this  will  not  deprive  the  broker  of 
his  commissions. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a  referee. 
The  action  was  brought  by  the  plaintiff  to  recover  his  com- 
mission as  a  broker,  for  negotiating  the  sale  of  a  house  and  lot  in 
the  city  of  New  York,  at  the  defendant's  request ;  being  one 
per  cent  upon  $19,000,  and  interest.  The  answer  denied  the 
allegations  in  the  complaint.  The  cause  was  refered  to  a  referee, 
who  found  the  following  facts : 

That  the  plaintiff,  being  a  broker  in  real  estate  in  the  city  of 
New  York,  in  the  month  of  August,  1854,  was  employed  by  the 
defendant  to  sell  for  him  a  house  owned  by  him.  No.  40  West  17th 
street,  in  the  city  of  New  York.  That  the  plaintiff,  pursuant 
to  such  employment,  negotiated  a  sale  thereof  to  William  Moo- 
try,  at  the  price  of  $19,000,  and  that  pursuant  thereto  a  con- 
tract was  on  the  26th  day  of  August,  1854,  entered  into  between 
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said  Mootry  and  the  defendant,  whereby  the  defendant  agreed 
to  sell  and  convey,  and  Mootry  agreed  to  purchase  said  house, 
at  that  price ;  that  said  contract  was  in  writing,  under  the  hands 
and  seals  of  the  parties  thereto,  and  duly  executed  and  deliv- 
ered. That  said  contract  was  induced  and  procured  by  the  de- 
fendant by  representations  made  by  him  to  said  Mootry,  which 
were  false  and  fraudulent  and  material  in  their  character,  and 
without  them  Mootry  would  not  have  entered  into  said  contract. 
That  the  defendant  duly  tendered  Mootry  a  deed  of  the  house 
in  pursuance  of  the  contract,  and  was  ready  and  offered  to  fulfill 
on  his  part.  That  Mootry  declined  to  receive  the  deed  and  fulfill 
on  his  part,  because  of  the  falsity  of  the  representations  of  the 
defendant  by  which  he  had  been  induced  to  enter  into  the  con- 
tract. That  the  usual  and  reasonable  rate  of  compensation  or 
brokerage  for  selling  real  estate  in  the  city  of  New  York  is  one 
per  cent,  or  one  dollar  on  a  hundred,  of  the  amount  of  the  price 
of  sale.  From  these  facts  the  referee  found  as  matter  of  law, 
that  the  plaintiiF  was  entitled  to  recover  from  the  defendant,  as 
compensation  or  brokerage,  $190  and  interest  on  said  sum  from 
the  26th  day  of  August,  1854,  at  the  rate  of  seven  per  cent, 
which,  at  the  date  of  his  report,  amounted  to  $197.57,  besides 
costs. 

From  the  judgment  entered  upon  the  report  tbo  defendant 
appealed. 

T.  Rcmeyriy  for  the  appellant, 

Thomas  G.  Whitehead,  for  the  plaintiff. 

B'l/  the  Court,  Cowles,  J.  There  can  be  no  doubt  as  to  the 
extent  of  the  duties  to  be  performed  by  one  who,  as  broker,  is 
employed  to  sell  real  estate.  In  the  nature  of  things  he  can  do 
nothing  more  than  find  a  party  who  will  be  acceptable  to  the 
owner  and  enter  into  a  contract  of  purchase  with  him ;  unless 
the  owner  makes  him  more  than  a  broker  merely,  by  giving  him 
a  power  of  attorney  to  convey  the  property,  and  then  the  em- 
ployee would  cease  to  be  merely  broker,  and  become  the  attorney. 
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If  8tich  is  the  extent  of  the  broker's  duties,  then  the  testimony 
of  the  two  Bleeckers,  in  stating  the  time  when  by  custom,  either 
in  their  own  cases  or  generally,  the  broker  becomes  entitled  to 
his  commissions,  was  supererogatory ;  for  the  law  fixes  the  time 
as  of  the  date  when  the  broker  produces  to  his  principal  a  party 
with  whom  the  owner  is  satisfied,  and  who  contracts  for  the 
purchase  at  a  price  acceptable  to  the  owner. 

That  the  commission  is  due  to  the  broker  at  that  time  is  man- 
ifest from  the  fact,  that  when  this  is  done  the  broker  has  ex- 
hausted his  power  to  act.  He  can  do  no  more,  unless  he  is 
clothed  with  a  power  of  attorney  to  convey  the  property  and  re- 
ceiye  the  purchase  money.  And  having  thus  done  all  that  it  is 
possible  for  him  to  do,  he  has  certainly  done  all  that  he  can  be 
held  to  have  contracted  to  do.  The  plaintiff  had  therefore 
earned  his  commission  as  soon  as  the  defendant  and  Mootry 
signed  the  contract.  If,  after  that,  Mootry  refused  to  perform 
because  the  defendant  had  made  unfounded  representations  as 
to  the  house  and  the  character  of  the  partition  walls,  it  was  no 
fault  of  the  plaintiff 's,  and  will  not  excuse  the  defendant  from 
paying  him  the  regular  commissions. 

The  defendant  objects  that  the  proof  shows  that  the  plaintiff 
did  not  negotiate  the  sale ;  that  this  was  done  by  the  defendant 
himself.  This  I  might  incline  to  believe  was  correct,  except  for 
the  defendant's  admission  at  fol.  19  of  the  case,  to  the  effect  that 
the  plaintiff  negotiated  the  sale  to  Mootry,  which  admission  is 
conclusive. 

The  examination  of  Mootry,  after  the  defendant  had  rested, 
does  not  seem  from  the  case  to  have  been  irregular.  There  was 
no  stipulation  that  Mootry  should  not  be  recalled ;  nor  does  the 
case  show  that  the  defendant  could  have  been  in  any  way  taken 
by  surprise.  The  stipulation  to  strike  out  did  not  go  to  the  ex- 
tent of  providing  that  none  of  the  facts  to  which  he  had  testified 
should  be  introduced  as  testimony,  at  all. 

The  report  of  the  referee  appears  to  be  in  all  respects  correct, 
and  the  judgment  appealed  from  must  be  afiirmed,  with  costs. 

[New  Yokk  Gene ral  Term,  November  5, 1855.  Mitchell j  CUrke  and  CowleSt 
JoBlioeB.] 
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Under  the  general  issue,  in  an  action  for  a  libel,  the  dcfoEidant  may  prove  any 
thing  in  mitigation  which  does  not  tend  to  a  justificatioD,  but  which  falls  short 
of  that. 

Tlierefore,  in  an  action  for  a  libel,  in  charging  the  plaintiff  with  extorting  money 
for  the  purpose  of  hushing  up  a  complaint  of  a  criminal  nature,  preferred  by 
him,  proof  that  the  person  accused  did  in  fact  make  a  complaint,  before  a  mar 
gistrate,  alleging  that  the  plaintiff  and  another  person  had  combined  together 
to  extort  money  from  him  by  means  of  said  criminal  charge ;  and  that  the 
material  facts  alleged  in  the  libel  were  on  that  occasion  sworn  to  by  the  ac- 
cused, in  an  affidavit  made  by  him,  is  admissible,  for  the  purpose  of  showing 
that  the  defendant's  publication  was  not  a  falsehood  wickedly  and  wantonly 
coined  for  the  occasion,  but  that  it  had  what  seemed  to  be  truth  for  its  basis. 

And  though  the  jury  regards  such  evidence  as  a  justification,  that  is  not  a  subject 
of  review  upon  a  bill  of  exceptions. 

If  the  jury  renders  a  verdict  against  the  evidence,  and  contrary  to  the  judge's 
instructions,  exceptions  cannot  reach  the  case;  for  exceptions  lie  only  to  the 
rulings  of  the  judge,  not  to  the  errors  of  the  jury. 

THIS  was  an  action  for  a  libel.  Plea,  the  general  issue.  On 
the  trial,  the  defendant  by  his  counsel  admitted  the  publi- 
cation, and  also  that  the  defendant  was,  at  the  time  of  such 
publication,  and  still  is,  the  proprietor  of  the  New  York  Courier 
and  Enquirer. 

The  plaintiff's  counsel  then  read  in  evidence  the  libel,  as 
follows : 

"City  Intelligence.  Extorting  money  to  husk  up  a 
complaint.  Some  days  ago,  a  negro  named  James  W.  Phelps, 
was  arrested  on  a  complaint  preferred  by  one  George  W.  Stan- 
ley, that  he  had  posted  up  handbills  purporting  that  the  steamer 
Manhattan  would  leave  for  Albany,  fare  fifty  cents ;  whereby  a 
large  number  of  persons  took  passage  on  her,  not  discovering 
until  it  was  too  late  to  remedy  the  mischief,  that  the  Manhattan 
was  only  going  to  Coxsackie.  The  negro  was  held  to  bail  for 
the  offense,  and  now  comes  forward  and  makes  a  complaint 
against  George  W.  Stanley,  who  caused  his  arrest,  and  officer 
Lowndes,  as  follows :  he  makes  affidavit  that  after  arresting 
him,  Stanley  offered  to  let  him  go  and  not  prosecute,  if  he  would 
give  his  watch  or  10  or  15  dollars  to  him,  which  he  refused  to 
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do,  Stanley  subsequently  renewing  the  offer  after  he  kad  arrived 
at  the  police  office,  and  he  again  refusing.  After  he  was  put  on 
bail,  he  swears  that  officer  Lowndes  came  to  him  and  offered,  on 
consideration  of  receiving  $50,  to  get  him  discharged,  and  he 
(Phelps)  not  having  so  much  money,  gave  him  all  the  cash  he  had, 
amounting  to  $22.05,  and  his  note  at  60  days  for  $25  more, 
which  was  accepted  by  Lowndes,  who  afterwards  shared  with 
Stanley,  and  the  note  is  said  to  have  been  since  seen  in  Lowndes' 
possession.  Subsequent  to  this  Stanley  again  called  upon 
Phelps,  and  wanted  him  to  pay  more  money  to  him,  which  he 
refused  to  do  ;  and  finding  that  he  had  been  cheated  out  of  his 
money  and  would  be  held  to  answer  the  complaint  preferred,  he 
makes  this  charge.  Officer  Lowndes,  we  understand,  produces 
a  permission  from  the  mayor,  allowing  him  to  receive  $25  from 
Phelps  for  obtaining  bail  for  him,  but  it  is  said  to  be  dated  sub- 
sequent to  this  transaction,  and  is  intended  doubtless  to  cover 
it  up."     The  plaintiff  here  rested  his  case. 

The  defendant's  counsel  moved  for  a  nonsuit,  on  the  ground 
that  the  article  complained  of  was  not  libelous,  it  not  showing 
malice.  The  court  overruled  this  motion,  to  which  the  defend- 
ant's counsel  excepted.  The  counsel  for  the  defendant  then 
proposed  to  prove  that  Phelps,  the  negro,  appeared  before  Jus- 
tice Drinker  at  the  time  and  in  the  manner  stated  in  the  alleged 
libelous  publication,  in  the  absence  of  the  plaintiff,  and  made  the 
complaint  against  the  plaintiff  therein  mentioned.  The  counsel 
for  the  plaintiff  objected  to  the  testimony.  The  court  overruled 
the  objection,  and  permitted  the  testimony  to  be  given  5  to  which 
decision  of  the  court  the  counsel  for  the  plaintiff  excepted.  The 
defendant  thereupon  proved  by  Justice  Drinker,  that  after 
Phelps,  the  negro,  had  been  held  to  bail,  on  the  complaint  of  the 
plaintiff,  he,  Phelps,  appeared  before  him  and  made  a  complaint 
against  the  plaintiff  and  officer  Lowndes ;  the  substance  of 
which  complaint  was  contained  in  the  affidavit  of  Phelps,  which 
affidavit  was  offered  in  evidence  by  the  counsel  for  the  defendant. 
The  counsel  for  the  plaintiff  objected  to  the  defendant's  being 
allowed  to  prove  the  making  of  said  complaint  by  Phelps,  and 
also  objected  to  the  defendant  being  allowed  to  read  said  affida- 
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vit  or  complaint  made  by  said  Phelps,  each  and  all  of  which  ob- 
jections were  overruled  by  the  court,  and  the  evidence  admit- 
ted, but  not  as  proof  of  the  truth  of  the  complaint  made  in  the 
affidavit.  To  each  and  all  of  which  decisions  the  counsel  for  the 
plaintiff  excepted,  and  after  such  decision  and  exceptions  the 
evidence  aforesaid  was  received  and  allowed  to  go  to  the  jury 

The  jury  found  a  verdict  for  the  defendant,  and  from  the 
judgment  entered  thereon,  the  plaintiff  appealed,  and  moved  for 
a  new  trial,  on  exceptions. 

D.  Evansj  for  the  plaintiff. 
A.  C.  Morris,  for  the  defendant. 

By  the  Cmirt,  Cowles  J.  There  was  only  one  exception 
taken  at  the  trial.  The  disposal  of  that  disposes  of  the  case. 
The  action  is  for  a  libel ;  the  plea  the  general  issue,  alone. 
There  is  no  justification  of  the  publication  set  up,  and  the  only 
question  is  whether  the  defendant  was  properly  allowed  to  prove 
that  Phelps  had  entered  the  complaint  against  the  plaintiff  and 
Lowndes,  and  made  the  affidavit  offered. 

The  evidence  was  admitted  by  the  court  in  mitigation  of  dam- 
ages alone ;  for  the  bill  of  exceptions  states  expressly  that  it 
was  not  admitted  as  proof  of  the  truth  of  the  complaint  which 
Phelps  had  made  before  the  magistrate. 

The  rule  of  law  allowed  the  defendant  to  prove  any  thing 
under  the  general  issue  in  mitigation  which  does  not  tend  to  a 
justification,  but  which  falls  short  of  that.  (Snyder  v.  An- 
drews, 6  Barb.  43.)  Such  was  the  case  here.  The  proceed- 
ings before  the  magistrate  and  the  fact  that  the  material  charges 
contained  in  the  publication  had  been  sworn  to  by  Phelps,  did 
not  justify  or  tend  to  justify  the  publication ;  for  it  did  not, 
nor  could  it,  tend  to  prove  that  the  publication  was  true.  But 
it  did  show — or  at  least  so  the  jury  might  infer — that  the  de- 
fendant's publication  was  not  a  falsehood,  wickedly  and  wantonly 
coined  for  the  occasion,  but  that  being  based  in  a  great  degree 
upon  a  statement  sworn  to  before  a  competent  magistrate  in  a 
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proceeding  duly  pending  before  him,  had  what  seemed  to  be 
trath  for  its  basis.  If  the  defendant  had  published  the  libel 
under  such  circumstances,  and  with  such  materials  for  its  basis, 
and  under  an  honest  belief  in  its  truth,  it  would  be  absurd  to 
measure  out  to  him  the  same  damages  which  would  have  been 
proper  in  case  the  publication  had  been  wickedly  and  malicious- 
ly false.  The  testimony  was  therefore  properly  admitted,  and 
the  exception  to  its  admissibility  cannot  be  sustained. 

But  it  is  said  that  the  jury  treated  it  as  a  justification. 
Perhaps  they  did  ;  but  this  is  not  clear,  for  it  is  not  shown  that 
this  bill  of  exceptions  contains  all  the  testimony,  and  therefore 
there  may  have  been  sufficient  testimony  to  have  warranted  the 
verdict,  for  aught  that  appears  here.  But  even  though  they  did 
in  feet  so  regard  it,  that  is  not  a  subject  of  review  here.  This 
is  a  bill  of  exceptions,  not  a  case ;  and  no  exception  can  be 
taken  to  a  verdict.  All  that  we  can  consider  here,  are  the 
exceptions. 

If  the  jury  rendered  a  verdict  against  the  evidence,  and  con- 
trary to  the  judge's  instructions,  exceptions  cannot  reach  the 
case ;  for  exceptions  lie  only  to  the  rulings  of  the  judge,  not  to 
the  errors  of  the  jury.  A  verdict  may  be  set  aside  as  against 
the  evidence  or  the  weight  of  evidence,  on  a  case  made.  We 
have  here  only  to  do  with  the  exceptions.  There  is  but  one 
such  in  the  case,  and  that  is  untenable. 

The  motion  for  a  new  trial  must  be  denied  with  costs. 

[New  Torx  General  Term,  November  5, 1855.  MiicheUj  Clerke  and  CowleSj 
Justices.] 
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A  statement,  accompanying  a  confession  of  judgment,  under  the  code,  which 
mentions  in  general  terms  that  money  ^'  was  lent  and  advanced  at  divers  times 
iVom  the  1  Dec.  1853  to  date,"  is  not  sufficiently  particular. 

But  where  the  good  faith  of  the  indebtedness  is  not  questioned,  and  no  superior 
equities  exist  in  fkvor  of  other  creditors,  an  amendment  will  be  permitted,  iu 
order  to  preserve  the  lien  and  priority  of  the  judgment 

JljLPPEAL  from  a  judgment  entered  at  a  special  term, 

Clerke,  J.     The  recent  decision  in  the  court  of  appeals  in 
Chappel  V.  Ckappel^  (2  Kern,  215,)  requires  as  much  particu- 
larity  in  the  statement,  accompanying  a  confession  of  judgment, 
as  was  deemed  requisite  in  Lawless  v.  Hacketty  (16  John,  149,) 
in  reference  to  the  act  of  1818.     Judge  Gardiner,  in  his  opinion 
in  Chappel  v.  Chappel^  expressly  refers  to  Lawless  v.  Hackeitj 
and  says  that  ^^  the  reasoning  of  the  court  in  that  case,  as  to 
the   object   and  effect   of  that  law,  [that  of  1818]  is  applica- 
ble  to  this  one  in  question."     (§  383  of  the  code.)     It  was  de- 
cided in  that  case,  that  a  specification  showing  a  cause  of  action 
under  the  common  counts  for  goods  sold  and  delivered,  and  also 
for  money  lent   and  advanced,  was  not  sufficient.     It  stated 
''  that  the  bond  was  given  for  divers  goods  &c.,  and  also  for 
money  lent  and  advanced  by  the  plaintiffs  to  the  defendants  at 
various  times,  the  money  lent  being  to  the  amount  of  $400, 
and  the  residue  in  goods  sold  and  delivered  as  above  mentioned." 
The  only  respect,  in  which  which  the  statement  in  this  case  dif- 
fers  from   the  specification  in  Lawless  v.  Hackett,  is  that  it 
mentions  in  general  terms,  that  the  money  was  lent  and  ad-r 
vanced  at  divers  times  from  the  1st  Dec.  1853,  to  date ;  but 
this  does  not  make  it  sufficiently  particular  to  conform  to  the 
requirements  of  that  case.     The  court  in  its  decision  expressly 
declares  that  the  statement  "  ought  to  be  as  special  and  precise, 
at  least  ss  a  bill  of  particulars."     Whatsoever  might  have  been 
our  opinion  as  to  the  degree  of  particularity  required  by  the  code, 
it  is  evidently,  in  the  judgment  of  the  court  of  appeals,  neces- 
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sary  that  the  statement  should  be  as  special  and  precise,  as  the 
court  required  in  the  case  to  which  I  have  referred. 

The  good  faith  of  the  indebtedness,  for  which  the  judgment 
in  this  action  was  confessed,  does  not  seem  to  be  questioned  ;  and 
as  we  cannot  discover  that  any  superior  equities  subsist  in  favor 
of  the  plaintiff  in  the  other  action,  or  of  any  other  creditors,  we 
are  disposed  to  exercise  our  discretion  liberally  on  the  present 
occasion,  by  permitting  an  amendment,  in  order  to  preserve  the 
lien  and  priority  of  this  judgment. 

The  order  below  should  be  so  modified  as  to  permit  the  par- 
ties to  amend,  so  that  the  statement  may  conform  to  the  require- 
ments above  mentioned,  on  payment  of  $10  costs  of  this  appeal 
to  the  attorney  of  Tickey. 

Mitchell,  P.  J.  The  authority  of  Chappel  v.  Chappelj 
(2  Kern.  250,)  is  conclusive  in  all  cases  similar  to  it.  The 
opinion,  however,  there  expressed  by  Judge  Gardiner,  that 
there  must  be  as  much  particularity  in  a  confession  under  the 
code  as  under  the  act  of  1818,  was  not  called  for  by  that 
case,  and  was  probably  given  without  reflecting  upon  the  differ- 
ence in  the  language  of  the  two  acts.  The  act  of  1818,  {Laws 
of  1818,  cA.  259,  §  8,)  required  "  a  particular  statement  and 
specification  of  the  nature  and  consideration  of  the  debt  or 
demand  on  which  such  judgment  is  confessed."  This  might 
well  be  held  to  require  a  specification  as  minute  as  a  bill  of 
particulars;  as  it  expressly  required  a  "particular  specifica- 
tion.'^' This  act  was  found  so  inconvenient  that  it  was  soon 
after  repealed,  [see  vd,  5,  Laws  of  New  Yorky  part  3,  p.  27, 
1821,)  and  it  was  never  re-enacted.  It  continued  but  three 
years.  The  code,  §  383,  requires  the  statement  to  "  state  con- 
cisely the  facts  out  of  which  it  [the  debt]  arose."  A  concise 
statement  of  the  &cts  out  of  which  a  debt  arose  excludes  the 
idea  of  as  minute  a  statement  as  is  required  in  a  bill  of  partic- 
ulars. The  last  requires  a  mem.  of  each  item  of  purchase 
made,  or  work  done,  and  of  every  date.     A  concise  statement 

Vol.  XXL  20 


154'  CASES  IN  THE  SUPREME  COURT. 

Bryant  v.  Poughkeepsie  Mutual  Fire  Insurance  Co. 

of  the  facts  out  of  which  a  debt  arose  would  certainly  require 
no  such  minuteness. 

I  concur,   however,   in  the  result  of  the  opinion  of  Judge 
Clerke. 

CowLEs.  J.  also  concurred. 

[New  York  General  Term,  November  6,   1865.    Mitchelf,   Clerke  and 
CowleSf  Justices.] 


Bryant   vs.  The   Poughkeepsie   Mutual   Fire   Insur- 
ance Company. 

Where  a  party  was  insured  against  loss  by  fire,  *''  on  his  stock  in  trade,  as  a  man- 
ufacturer of  brass  clock  works,"  it  was  held  that  this  was  a  license  to  liim  to 
use  all  such  articles  as  are  ordinarily  employed  in  that  manufacture,  and  to 
keep  them  on  hand,  and  even  to  make  them  for  that  purpose,  if  it  was  the 
ordinary  course  of  that  trade  to  make  them ;  although  the  use  or  keeping  of 
such  articles  was  prohibited  by  the  printed  conditions  of  the  policy,  as  being 
extra  hazardous. 

The  written  license  conti'ols  the  printed  words,  in  such  a  case. 

APPEAL  by  the  defendants  from  a  judgment  entered  at  a 
*  special  term.     The  action  was  upon  a  policy  of  insurance^ 
by  which  the  defendants  insured  the  plaintiff  against  loss  or 
damage  by  fire,  to  the  amount  of  $1000,  "  on  his  stock  in  trade 
as  a  manufacturer  of  brass  clock,  works,"  contained  in  the  fourth 
story  of  the  brick  building  situate  No.  43  and  45  Duane  street, 
city  of  Wew  York.     The  defense  was  that,  in  the  classes  of 
hazards  attached  to,  and  forming  a  part  of  said  policy,  it  was 
understood,  among  other  things,  that  saltpetre,  spirit  gas,  and 
a//  other  combustible  and  explosive  fluids  and  materials  were 
expressly  prohibited  from  being  deposited,  stored,  used  or  kept 
^D  the  fcui](jjyj     containing  the  goods  insured,  unless  by  the 
peciai  <?Oii5^j^j  of  the  defendants,  or  their  agent,  in  writing,  in- 
se    otx     tj^g  policy.     And  the  defendants  alleged  that  the 
^*<5cepted  the  policy  with  such  understanding,  but  that, 
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in  violation  thereof,  he  deposited,  stored,  used  or  kept,  saltpetre, 
oil  of  vitriol,  alcohol,  turpentine  and -other  combustible  and  ex- 
plosive fluids  and  materials  in  the  said  building,  T?ithout  the 
consent  of  the  defendants.  And  the  defendants  insisted  that 
in  consequence  thereof  the  policy  was  null  and  void.  On  the 
trial,  the  defendants  produced  and  read  in  evidence  a  written 
examination  of  the  plaintiff,  taken  at  the  instance  of  the  in- 
surers, soon  after  the  loss,  and  sworn  to  by  him,  in  which, 
among  other  things,  he  testified  as  follows : 

^'I  manufactured  brass  machinery,  wheels,  movements ;  I  used 
acid,  dipping  acid,  nitrous  acid  I  think,  a  portion  of  it  oil  of 
vitriol^  nitrous  acid  and  scUt  petre  ;  I  used  lacker,  which  I  man- 
ufactured myself,  made  of  gum  shelac  and  alcohol;  I  used 
about  20  to  30  gallons  of  lacker  a  year ;  I  used  the  dipping  acid 
on  the  platform  in  rear,  adjoining  my  premises  ;  the  other  ar- 
ticles I  used  in  my  building ;  I  used  a  common  charcoal  furnace 
on  bricks  for  drying  the  works  after  lacquered  ;  I  used  a  little 
turpentitie  for  cleaning  my  works ;  6  or  8  gallons  a  year ;  I 
used  this  in  my  building;  3  gallons  of  turpentine  in  the 
wing  that  did  not  burn,  the  fire  did  not  get  to  it ;  of  dipping 
fluid  I  used  in  the  course  of  a  year  6  or  8  carboys,  holding 
on  an  average  6  gallons  a  piece ;  I  used  of  saltpetre,  20  lbs. 
or  more  a  year  ;  I  bought  from  1  to  10  lbs.  at  a  time ;  I  gen- 
erally bought  it  at  wholesale."  The  plaintiff  then  called 
Edward  G.  Remer  as  a  witness,  who  testified  that  he  was  in  the 
employ  of  the  plaintiff  at  the  time  of  the  fire,  and  previously. 
The  plaintiff's  business  was  manufacturing  brass  clock  works. 
The  plaintiff,  at  the  time  of  the  fire,  occupied  the  4th  story  of 
the  buildings  43  and  45  Duane  street,  and  had  occupied  the 
same  premises  in  the  same  way  for  full  three  years  before  the 
fire.  That  lacker  was  used  by  the  plaintiff  to  make  a  finish  to 
the  manufactured  article,  in  preparing  it  for  market,  and  tur- 
pentine was  vsed  in  cleaning'  the  brass  works,  to  take  off  the 
eil.  Lacker  and  turpefitine  are  used  in  that  business.  To 
the  admission  of  which  testimony  the  defendants  by  their  coun- 
sel objected.  The  court  decided  that  the  testimony  was  prop- 
erly admissible;  to  which  decision  the  defendants  excepted. 
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John  Gibbs  testified  that  he  had  been  a  worker  in  brass  for 
twenty-five  years,  and  was  in  the  employ  of  the  plaintiff  when 
the  fire  occurred.  "I  am  familiar  with  the  business  of  manu- 
facturing brass  clock  w^orks  ;  dipping  acid  is  necessarily  used 
in  manufacturing  brass  clock  works  ;  they  cannot  be  got  to 
market  without  it ;  they  cannot  be  made  without  it.  It  is  com- 
posed of  nitric,  muriatic  and  sulphuric  acid  ;  saltpetre  is  some- 
times used  as  one  of  the  component  parts  of  dipping  acid,  by 
some  artizans ;  lacker  is  also  necessarily  made  use  of  in  the 
manufacture  of  brass  clock  works ;  turpentine  is  also  neces- 
sarily used  in  that  business  ;  it  is  used  in  cleaning  the  brass 
clock  works?^  To  the  admission  of  which  testimony  the  de- 
fendants objected.  The  court  decided  that  the  testimony 
was  properly  admissible ;  to  which  decision  the  defendants  ex- 
cepted. The  witness  further  testified,  on  cross-examination, 
that  saltpetre  was  used  as  a  component  part  of  dipping  acid ; 
^'  it  cannot  be  made  without  it ;  lacker  must  be  used,  to  keep 
the  brass  works  from  rusting ;  it  is  the  only  thing  made  use 
of  for  that  purpose  in  that  business  ;  if  the  brass  works  were 
regilded  they  would  not  rust ;  but  common  clocks,  such  as  the 
plaintiff  made,  are  never  gilt ;  some  costly  French  clocks  may 
be  gilt,  but  others  are  not ;  you  could  not  turn  out  a  clock  fit 
for  market  without  lacker ;  possibly  other  things  could  be  used 
in  the  place  of  turpentine  to  take  off  the  oil,  but  not  as  well ; 
rotten  stone  and  oil  would  not  take  the  place  of  turpentine. 
Alkali  would  rust  the  iron ;  it  would  also  stain  the  brass.  The 
plaintiff's  premises  were  used  in  the  same  way,  at  the  date  of 
the  policy,  and  for  at  least  3  years  before  that,  as  at  the  time 
of  the  fire.  It  is  not  customary  in  that  business  to  gild  such 
clock  works  as  the  plaintiff  makes.'' 

The  testimony  being  closed,  the  counsel  for  the  defendants 
desired  the  court  to  charge  the  jury  that  as  the  plaintiff  had 
saltpetre  and  spirits  of  turpentine  on  the  premises  containing  the 
property  insured,  at  the  time  of  the  fire,  contrary  to  the  policy 
and  the  conditions  thereof,  (and  which  was  proved  not  to  be  ne* 
cessary  to  the  prosecution  of  the  plaintiff's  business,)  the  policy 
for  that  reason  was  void,  and  that  the  plaintiff  was  not  entitled 
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to  a  verdict  against  the  defendants.  Bat  the  court  refused 
so  to  charge  the  jury,  to  which  refusal  the  defendants  excepted. 
The  judge  left  it  to  the  jury  as  a  question  of  fact,  which  they 
were  to  decide,  upon  the  evidence  adduced  by  the  respective 
parties,  whether  the  plaintiff  had  deposited,  stored,  used  or 
kept  on  the  premises  containing  the  insured  property,  saltpetre 
or  any  other  combustible  and  explosive  fluids  and  materials,  in 
violation  of  the  spirit  and  meaning  of  the  policy  issued  to  him 
by  the  defendants,  and  the  conditions  annexed  to  it.  That  in 
deciding  that  question,  the  jury  were  to  look  at  the  policy  and 
the  conditions  together.  If  the  jury  should  find  that  the  plain- 
tiff had  done  so,  they  would  find  a  verdict  for  the  defendants^ 
otherwise  they  would  find  for  the  plaintiff.  The  jury  thereupon 
rendered  their  verdict  in  favor  of  the  plaintiff,  for  the  sum  of 
$1,046.64. 

L.  Maison,  for  the  appellants. 

C,  P.  Ktrklandj  fi)r  the  plaintiff. 

By  the  Courts  Mitchell,  P.  J.  The  defendants  insured 
the  plaintiff  as  a  manufacturer  of  brass  clock  works.  This  was 
a  license  to  him  to  use  all  such  articles  as  are  ordinarily  em- 
ployed in  that  manufacture,  and  to  keep  them  on  hand,  and  even 
to  make  them  for  that  purpose,  if  it  be  the  ordinary  course  of 
that  trade  to  make  them ;  although  the  use  or  keeping  of  such 
articles  be  prohibited  by  the  printed  terms  of  the  policy  as  ex- 
tra hazardous.  The  written  license  controls  the  printed  words. 
{See  WaU  v.  Howard  Ins.  Co.,  14  Barb.  383,  affirmed  in  court 
of  appeals,  Dec.  1854.) 

The  proof  showed  that  in  the  ordinary  course  of  this  business 
oil  of  vitriol,  lacker,  turpentine,  saltpetre  and  dipping  acid 
were  necessarily  used. 

The  motion  for  a  new  trial  is  denied,  with  costs. 

[New  York  General  Teru,  November  5,  1865.  Mitchell^  Clerke  and 
ConoUst  Jnsticeei.] 
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King  and  others  vs.  Smith 

Where  the  execution  of  a  contract  sued  on,  is  put  in  issue  by  the  answer,  the  sub- 
scribing witness,  if  there  be  one,  should  be  called  to  prove  it ;  or  pi'oof  should 
be  given  that  ho  cannot  be  produced,  or  that  he  is  incapable  of  being  examined. 

This  rule  is  applicable  although  the  contract  is  not  under  seal. 

If  there  is  a  subscribing  witness  to  the  contract,  the  execution  cannot  be  proved 
by  a  party  to  the  contract,  who  has  assigned  it  to  the  plaintiff. 

Where  the  plaintiff  claims  to  recover  upon  a  written  contract  in  a  certain  form, 
and  the  defendant  denies  that  contract,  but  sets  up  one  differing  slightly  from 
it,  it  is  incumbent  upon  the  plaintiff  to  prove  the  execution  of  the  contract  sued 
on,  by  competent  evidence.  If  there  is  a  subscribing  witness,  who  can  bo 
called,  the  execution  cannot  be  proved  by  one  of  the  parties  who  signed  the 
contract,  on  the  ground  that  no  question  of  the  execution  of  papers  is  involved, 
but  merely  a  question  whether  a  word  has  been  inserted  in  the  contract  since 
its  execution. 

« 

THIS  was  an  appeal  by  the  defendants  from  a  judgment  en- 
tered upon  the  report  of  a  referee.  The  facts  necessary  to 
an  understanding  of  the  decision  are  sufficiently  detailed  in  the 
opinion  of  the  court. 

Beach  6^  Smith,  for  the  appellant. 

M  /.  Towjisend,  for  the  respondents. 

By  the  Court,  Parker,  P.  J.  It  was  alleged  in  the  com- 
plaint that  a  certain  contract  was  entered  into  on  the  27th  of 
December,  1847,  between  Dusenbury  and  Brockway,  as  set  forth 
at  length  in  the  complaint.  The  contract  purported  to  be 
signed  and  sealed  by  both  and  witnessed  by  Lucy  Gould.  The 
defendant  admitted  in  his  answer  that  a  contract  in  writing  was 
made  between  said  Dusenbury  and  Brockway,  oft  the  27th  of 
December,  1847,  but  denied  that  a  true  copy  of  the  contract  was 
set  forth  in  the  complaint,  and  averred  that  a  true  copy  waaan* 
nexed  to  the  answer.  It  was  also  alleged  in  the  complaint,  that 
on  the  30th  of  March,  1848,  an  article  of  agreement  was  exe- 
cuted in  writing  between  Brockway  and  the  defendant,  which 
was  also  set  forth  in  the  complaint  and  purported  to  be  signed 
by  Brockway  and  the  defendant  and  witnessed  by  J.  S.  Wil- 
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liams.  As  to  this  last  contract  the  defendant  in  his  answer, 
said  he  admitted  that  he  and  Brock  way  did  make  a  contract  in 
writing  on  the  subject  alleged,  ])ut  that  he  had  no  knowledge 
sufficient  to  form  a  belief  whether  the  plaintiffs  had  set  forth  a 
true  copy  of  that  contract  in  the  complaint.  Both  contracts 
were  thus  put  in  issue,  and  it  was  incumbent  upon  the  plaintiffs 
to  prove  their  execution,  in  the  usual  manner. 

At  the  trial  the  plaintiff's  counsel  produced  the  two  contracts, 
and  offered  to  prove  their  execution,  by  Brockway,  who  had 
assigned  them  to  the  plaintiffs.  It  was  admitted  that  the 
execution  of  each  was  attested  by  a  subscribing  witness.  The 
defendant  objected  to  proving  the  execution  of  the  contracts  by 
Brockway,  on  the  ground  that  the  subscribing  witnesses  should 
be  called  for  that  purpose.  The  referee  overruled  the  objection, 
and  the  defendant's  counsel  excepted.  The  execution  of  the 
contracts  was  then  proved  by  Brockway,  and  the  contracts  were 
read  in  evidence. 

This  decision  was  clearly  erroneous.  The  subscribing  wit- 
ness to  each  contract  should  be  called  to  prove  it,  or  proof  should 
have  been  given  that  he  could  not  be  produced,  or  was  incapable 
of  being  examined.  (1  Phil.  Ev.  464.)  That  rule  was  appli- 
cable to  both  contracts,  though  the  last  was  not  under  seal. 
(1  Phil  Ev.  465.  2  Cowen  ^  HiWs  Notes,  1261,  1263.  1 
CfreenL  Ev.  §  568.)  If  the  attesting  witness  was  dead,  or  blind, 
or  had  become  incompetent  to  testify,  or  was  beyond  the  juris- 
diction of  the  court,  or  could  not  be  found  after  diligent  inquiry, 
then  his  handwriting  should  have  been  proved.  (1  Phil  Ev. 
473.  2  Cowen  ^  HiWs  Notes,  1293.  McPherson  v.  Rath- 
bone,  11  Wend.  96.)  In  Willoughhy  v.  Carleton,  (9  John. 
136t)  it  was  held  that  a  deed  could  not  be  proved  by  the  grantee, 
Tvithout  accounting  for  the  absence  of  the  subscribing  witness. 

But  I  do  not  understand  the  counsel  for  the  plaintiffs  as  con- 
troverting this  general  rule  of  evidence.  He  claims,  rather,  in 
avoidance  of  it,  that  no  question  of  the  execution  of  papers  was 
involved,  but  a  question  whether  a  word  had  been  inserted  in 
the  contract  after  its  execution,  I  cannot  concur  in  this  view 
of  the  caae.     The  plaintiffs  claimed  a  contract  in  a  certain  form. 
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The  defendant  denied  that  contract,  but  set  up  one  differing  a 
little  from  it.  The  defendant  regarded  that  difference  as  mate- 
rial, or  he  would  have  admitted  the  contract  in  the  form  alleged. 
It  was  therefore  incumbent  on  the  plaintiffs  to  prove  their  con- 
tract, by  competent  evidence,  and  the  only  question  presented 
was  by  what  evidence  the  plaintiffs  might  prove  a  controverted 
contract,  when  there  was  a  subscribing  witness. 

In  regard  to  the  second  contract,  there  is  still  less  reason  for 
the  position  of  the  defendant's  counsel,  for  the  answer  amounted 
to  a  legal  denial  of  the  contract,  ( Van  SantvoorcPs  PL  433,) 
without  setting  out  any  other  as  the  true  contract. 

With  the  view  we  entertain  on  this  question  of  evidence,  it 
will  be  unnecessary  to  examine  the  other  questions  raised  on 
the  argument.  We  regret  the  necessity  of  setting  aside  the 
judgment  for  the  admission  of  improper  evidence,  to  prove  facts 
that  could  probably  have  been  readily  established  by  competent 
proof :  but  we  are  not  at  liberty  to  overlook  or  disregard  a  plain 
and  well  established  rule  of  law,  even  for  the  purpose  of  attain- 
ing what  may  be  seeming  justice  between  the  parties.  It  is 
only  by  a  faithful  adherence  to  rules  of  law,  that  justice  can  be 
equally  and  impartially  administered.  There  can  be  but  one 
legal  standard  by  which  the  rights  of  all  are  to  be  measured. 

The  judgment  entered  on  the  report  of  the  referee  must  be 
set  aside,  and  a  new  trial  awarded. 

[Albany  General  Term,  December  8, 1856.    Parker,  Wright  and  Watson, 
Justices.} 
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PAL  Church  of  Rochester. 

In  an  action  by  the  assignee  of  a  demand  assigned  to  him  in  trnst  for  the  benefit 
of  creditors,  to  recover  such  demand,  the  assignor  is  a  competent  witness  for 
thepUinti£ 

The  declaiBtioDS  or  admissions  of  the  owner  of  a  chose  in  action  are  not  admia- 
dble  to  affect  the  rights  of  one  subsequently  deriTing  title  ttom  him. 

The  assignor  being  himself  a  competent  witness,  and  not  a  party,  his  declani- 
tions  are  mere  hearsay ^  and  upon  that  ground  should  never  be  allowed. 

The  principle,  and  the  reason,  of  the  rule,  extend  to  the  case  of  an  assignment  in 
trust  for  the  benefit  of  creditors. 

The  admissions  of  the  assignor  are  proper  evidence,  however,  where  there  is  a 
complete  identity,  and  community,  of  interest  between  the  assignor  and  the 
party — ^where  the  party  merely  represents  the  assignor,  and  the  latter  is  the 
person  for  whose  Interest  and  benefit,  primarily,  the  action  is  brought  and 
carried  on ;  in  short,  where  the  action  is  for  his  "  immediate  benefit,"  so  that  he 
is  not  competent  as  a  witness. 

p.  beir«g  authorized  by  the  trustees  of  a  religious  society  to  procure  a  loan  for 
the  corporation,  borrowed  $2000  of  M.  in  October,  1842,  which  was  secured  by  a 
bond  to  M.  signed  byD.  and  others,  trustees  of  the  society,  and  also  by  D.'s 
mortgage  upon  his  fiirm.  J>.  credited  the  corporation  with  the  money  and 
disbuiiBed  it  for  them,  as  agent,  in  erecting  a  church  edifice ;  crediting  himself 
with  the  sums  respectively,  as  they  were  disbursed.  His  accounts  were  audited 
by  a  conunittee  of  the  society,  on  the  8d  of  December,  1844.  The  debt  ws^ 
paid  to  M.  the  lender,  on  the  dOth  of  September,  1846.  by  a  foreclosure  of  the 
mortgage  and  sale  of  D.'s  farm. 

Held  1.  That  the  law  would  presume  that  the  society  were  the  principal  debtors, 
and  that  the  mortgage  given  by  D.  was  given  as  collateral  security  merely.  And 
this  being  so,  D.  was  surety  of  the  society,  and  could  have  no  right  of  action 
nntil  he  had  paid  the  debt  That  in  receiving  and  disbursing  the  money  for  the 
sodety,  after  it  was  obtained,  D.  only  acted  as  the  agent  of  the  society ;  and 
the  auditing  of  his  accounts  as  such  agent  did  not  in  any  respect  change  or 
aflbct  his  character  as  surety. 

2.  That  an  action  brought  within  six  years  after  the  sale  of  D.'s  farm  on  the 
mortgage  foreclosure,  to  recover  the  amount  so  advanced  by  D.  for  the  society, 
was  lHx>ught  in  time. 

8.  That  it  was  not  a  valid  objection  to  the  right  of  recovery,  in  such  action,  that 
D.  had  never  paid  the  debt,  inasmuch  as  the  mortgage  upon  his  farm  was  not 
foreclosed  until  alter  his  right  to  the  mortgaged  premises  had  been  sold  upon 
a  judgment  and  execution  against  him ;  it  being  sufficient  that  the  debt  was 
paid  out  of  the  fund  which  D.  provided  for  its  payment,  and  which  he  owned  at 
the  time  he  pledged  the  same  for  the  benefit  of  the  society. 

Vol.  XXI.  21 
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APPEAL  from  a  judgment  entered  upon  the  report  of  a  ref- 
eree. The  action  was  brought  to  recover  a  demand  claim- 
ed to  be  due  from  the  defendants  to  one  Nathaniel  Draper,  for 
money  advanced,  and  services  rendered,  by  him,  for  them.  The 
defendants  denied  the  allegations  of  the  complaint,  and  set  up 
the  statute  of  limitations,  and  other  defenses.  The  action  was 
commenced  on  the  1st  of  May,  1851.  Draper  assigned  his 
claim  against  the  defendants,  to  the  plaintiff,  in  trust  for  the 
benefit  of  creditors,  on  the  26th  of  April,  1851.  The  plaintiff 
gave  evidence  tending  to  prove  his  claims,  but  none  of  them 
were  allowed,  except  the  item  under  date  of  Sept.  29,  1846, 
"  Paid  J.  McLean^s  bond  and  mortgage,  first  loan,  $2464,33." 
That  item  will  be  explained  by  the  following  facts,  which  were 
found  by  the  referee : 

In  the  year  1842,  the  defendants  commenced  the  erection  of 
their  church  edifice  on  the  comer  of  Maine  and  Clinton  streets, 
in  the  city  of  Rochester.     Nathaniel  Draper  was  a  member  of 
the  bHilding  comi^ittee  and  acted  as  its  financial  agent.     On  ' 
the  5th  day  of  October,  1842,  the  defendants  employed  Mr. 
Draper  to  go  to  the  city  of  New  York,  to  procure  a  loan  of 
$6000  or  less,  on  the  best  possible  terms,  to  forward  the  work 
of  buililing  the  church  edifice   and  to  pay   the   debts   then 
contracted.    Mr.  Draper  accordingly  went  to  the  city  of  New 
York,  where  he  borrowed  of  John  McLean,  $3000,  ($1000  for 
himself  and  $2000  thereof  for  the  defendants,)  secured  by  a 
bond  made  by  himself  and  by  WilUam  Graves,  Samuel  Ellison, 
John  Stroup,  Hiram  Davis  and  William  G.  Russell,  who  at  that 
time  were  defendants'  trustees.     And  also  by  Mr.  Draper's 
mortgage  upon  his  farm  in  Monroe  county,  bearing  date  Octo- 
ber 8,  1842,  acknowledged  October  18th,  and  recorded  October 
19th,  1842,  in  the  oflSce  of  the  clerk  of  Monroe  county,  which 
recites  that  he  is  indebted  to  the  party  of  the  second  part, 
severally  and  jointly  with  William  Graves,  Samuel  Ellison, 
John  Stroup,  Hiram  Davis  and  William  G.  Russell,  in  the  sum 
of  $3000.     On  the  24th  day  of  October,  1842,  Mr.  Draper 
credited  the  defendants  in  account  the  said  $2000  and  proceed- 
ed to  disburse  it  for  defendants'  benefit  as  its  financial  agent. 
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On  making  disbursements,  he  charged  them  to  the  defendants 
in  his  account.  On  the  12th  day  of  November,  1844,  the  de- 
fendants appointed  a  committee  to  audit  the  accounts  of  its  agents, 
and  report  the  cost  of  the  church  edifice  and  the  amount  of  its 
debts.  This  committee  exanfined  and  audited  Mr.  Draper's  ac- 
counts as  agent  of  the  defendants,  including  the  $2000  raised 
by  the  loan  above  mentioned  and  the  items  of  charge  for  dis- 
bursements, and  on  the  8d  day  of  December,  1844,  made  report 
of  their  doings,  to  the  defendants,  which  was  on  the  same  day 
accepted  by  the  defendants.  This  loan  was  never  in  fact  paid, 
either  by  the  defendants,  Mr.  Draper  or  any  one  else,  otherwise 
than  by  the  sale  of  Mr.  Draper's  farm  on  the  30th  day  of  Sep- 
tember, 1846,  on  the  foreclosure  of  the  mortgage  to  John  Mc- 
Lean, and  another  mortgage  to  William  McLean.  On  that  sale 
the  farm  was  bid  oflf  for  $5500  by  the  latter,  who  from  the  pro- 
ceeds of  the  sale  paid  and  satisfied  the  full  amount  due  on  the 
bond  and  mortgage  to  John  McLean,  and  after  d^ 
a  small  surplus  in  his  hands.  The  amount  < 
by  the  defendants,  with  interest,  remaining 
time  of  the  mortgage  sale,  and  which  was  pai| 
that  sale,  was  $2464.33.  The  mortgaged 
sold  on  the  22d  day  of  September,  1845,  at 
judgment  subsequent  to  the  mortgage  to  John  ] 
of  Mary  M.  Gastner,  executrix,  and  Alfred 
of  Samuel  Castner  deceased,  against  the  said  Nathaniel  Draper. 
Within  a  week  before  the  sale  of  the  premises  on  the  mortgage 
foreclosure,  Mr.  Draper  agreed,  by  parol,  with  William  McLean, 
that  if  he  bid  them  off  for  enough  to  pay  the  judgment  and  the 
twt>  mortgages,  he  would  sell  the  premises  to  the  judgment  cred- 
itor. He  did  not  bid  enough  for  that  purpose,  but  on  the  30th 
day  of  September,  1846,  after  the  sale  on  the  mortgage  foreclo- 
sure, he  executed  and  delivered  to  Mary  M.  Castner,  a  deed  of 
the  premises  sold  upon  the  judgments  and  the  mortgages,  for 
the  consideration  of  $5730.  This  deed  is  recorded  in  the  same 
clerk's  office,  in  liber  73  of  deeds,  at  page  132.  The  mortgage 
to  John  McIiCan  was  in  fact  fully  satisfied  by  the  foreclosure 
and  sale,  and  in  no  other  way.    There  are  various  items  of  deb* 
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its  and  credits  in  Draper's  account  as  the  agent  of  the  defend- 
ants, all  of  which  bear  date  more  than  six  years  next  before  the 
oommencement  of  this  action,  which  was  commenced  May  1, 
1851.  The  plaintiff  is  the  assignee  of  the  whole  claim  of  Mr, 
Draper,  and  sues  as  such. 

The  defendants  insisted  that  the  entire  claim  was  barred  by 
the  statute  of  limitations. 

On  the  hearing,  the  plaintiff  called  Draper,  the  assignor,  as 
a  witness.  He  was  objected  to  by  the  defendants  as  incompe- 
tent. The  referee  overruled  the  objection,  and  admitted  his  tes- 
timony ;  and  the  defendants  excepted.  The  defendants  offered 
to  show  that  previous  to  the  assignment  of  the  demand  Draper 
had  stated  that  he  had  no  claim  against  the  defendants ;  and 
that  the  $2000  which  he  had  borrowed  in  New  York  he  had 
given  to  the  defendants.  This  testimony  was  excluded,  on  ob> 
jection  by  the  plaintiff. 

The  referee's  conclusions  of  law,  upon  the  facts  found  by  him, 
were,  Ist.  That  the  loan  by  Draper,  to  the  amount  of  $2000, 
was  for  the  benefit  and  as  the  agent  of  the  defendants,  at  his  re- 
quest, and  as  between  Draper  and  the  defendants  was  the  proper 
debt  of  the  latter.    Draper  became  the  surety  of  Ihe  defendants 
for  $2000  of  that  loan,  and,  as  its  surety,. could  not  enforce  the 
claim  against  the  defendants  until  he  paid  it,  or  did,  or  suffered 
what  is  equivalent  to  payment.     2.  Satisfaction  and  actual  pay- 
ment of  the  debt  by  sale  of  Draper's  property  operated  as 
payment  by  him,  and  gave  him  a  right  of  action  against  the  de- 
fendants for  moneys  paid  to  its  use  at  its  request.    3.  Draper's 
account  with  the  defendants  was  not  such  a  mutual  account  that 
the  items  within  six  years  draw  after  it  other  separate  and 
distinct  items  of  older  dates.    4.  The  account  embracing  Dra- 
per's claim  for  this  $2000  and  interest,  has  never  been  stated,  as 
between  Draper  and  the  defendants.    He  has  only  rendered  and 
had  audited  his  account  as  agent,  for  services  and  disbursements 
on  the  one  aide,  and  his  receipts  on  the  other,  with  a  view  to 
ascertain  and  exhibit  the  pecuniary  liabilities  and  standing  of 
tie  defendants.     This  gave  him  no  cause  of  action  for  the  $2000 
^  upon  oa  acoount  stated.    5.  The  Mclean  mortgages  being 
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prior  to  the  judgment  to  Gastner  and  the  $2000  with  interest, 
having  in  fact  been  paid  and  satisfied  by  the  mortgage  foreclo- 
sure and  sale,  it  is  immaterial  whether  the  time  for  Draper  to 
recover  npon  the  sheriff's  sale  had  or  had  not  expired  at  the 
time  of  his  agreement  with  William  McLean,  to  sell  to  the  judg- 
ment creditor,  or  whether  that  agreement  was  or  was  not  void 
by  the  statute  of  frauds.  So  &r  as  the  payment  of  the  loan  of 
$2000  is  concerned,  it  is  an  executed  agreement,  and  Draper 
had  an  interest  to  have  the  land  applied  as  the  primary  fund  to 
pay  the  debt,  without  resort  to  the  bond.  6.  His  final  conclusion 
of  law,  therefore,  was  that  the  plaintiff  was  entitled  to  recover  in 
this  action  against  the  defendants,  the  amount  due  upon  the 
$2000  loan,  amounting  at  the  time  of  the  mortgage  foreclosure 
and  sale,  on  the  30th  September,  1846,  to  $2464.33,  with  interest 
firom  that  date  to  this.  He  therefore  found,  determined  and  ad- 
judged, that  the  plaintiff  was  entitled  to  recover  against  the  de- 
fendants, of  principal,  the  sum  of  $2464.38,  with  interest  from 
September  80,  1846,  in  the  whole  amounting  to  the  sum  of 
$3874.87,  besides  costs. 

From  the  judgment  entered  upon  this  report  the  defendants 
appealed. 

W.  F.  Cogswell^  for  the  appellants.  I.  Draper,  the  assignor 
of  the  plaintiff,  was  the  party  for  whose  immediate  benefit  the 
•uit  was  prosecuted,  and  should  not  have  been  admitted  as  a 
witness.  The  authorities  on  this  subject  so  far  as  known  stand 
as  follows :  Davies  v.  CraTn,  (4  Sandf.  355 ;)  Allen  v.  Franklin 
Fire  Ins.  Co,,  (9  Haw.  Pr.  R.  601 ;)  Symonds  v.  Peck,  (10  id. 
895,)  hold  that  an  assignor  who  has  assigned  his  property  for 
the  benefit  of  his  creditors  is  admissible  as  a  witness,  in  an  ac- 
tion brought  by  his  assignee ;  Fitch  v.  BcUes,  (11  Barb.  471,) 
and  Van  Duzen  v.  Norvell,  (18  id.  409,)  hold  that  he  is  not. 

n.  The  declarations  of  Draper,  during  the  time  he  was  the 
owner  of  the  demand,  were  admissible  in  evidence,  and  the  ref- 
eree erred  in  excluding  the  same.  (1.)  Draper,  if  not  the  party 
for  whose  immediate  benefit  the  suit  was  prosecuted,  within  the 
;  of  the  code,  was  a  party  in  interest  as  that  term  was 
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understood  before  the  adoption  of  that  statute ;  and  the  admis- 
sions of  a  party  in  interest  are  evidence  against  the  plaintiff. 
The  admissions  of  the  party  really  interested,  although  he  be 
no  party  to  the  suit,  are  admissible  in  evidence  against  him ;  for 
the  law,  with  a  view  to  evidence,  regards  the  real  parties.  (Stark, 
on  Ev,  vol.  2,  p.  23.)  Admissions  are  evidence  in  favor  of  the 
other  side,  whether  made  by  the  real  party  to  the  record,  or  by 
the  party  who  is  really  interested  in  the  suit,  though  not  named 
on  the  record.  (1  Phil.  Ev.  90,  2d  ed.  by  Cowen  4*  Hill.)  In 
an  action  on  a  bond  conditioned  to  pay  money  to  L.  D.,  the  dec- 
larations of  L.  D.  that  the  defendant  owed  him  nothing,  were 
held  admissible.  (1  Wilson,  257.)  In  an  action  brought 
against  a  sheriff  for  falsely  returning  an  execution  nulla  bona, 
the  defense  was  that  the  bankruptcy  of  the  defendant  overreached 
the  levy  made  by  vurtue  of  the  execution,  and  the  chief  questiqn 
litigated  was  whether  the  petitioning  creditor  had  a  valid  debt. 
The  declarations  of  one  of  the  assignees  in  bankruptcy,  by  whom  - 
the  action  was  defended  for  the  sheriff,  were  received  to  show 
that  they  had  not.  (6  Esp.  121.)  So  in  an  action  brought  by 
the  person  who  effected  a  policy  of  insurance,  the  declarations 
of  persons  interested,  not  parties  to  the  suit,  were  held  admis- 
Bible.  (16  East,  143.)  The  doctrine  of  these  cases  is  sanc- 
tioned by  4  Wend.  332.  (2.)  The  declarations  of  a  former 
owner  of  personal  property,  or  thing  in  action,  are  admissible 
against  the  plaintiff,  whenever  the  plaintiff  does  not  claim  as  a 
purchaser  for  a  valuable  consideration,  but  a  community  or 
identity  of  interests  exists  between  him  and  such  former  owner  ^ 
or  when  the  plaintiff  takes  representatively.  That  the  decla- 
rations of  a  vender  of  personal  property,  or  the  assignor  of  a 
thing  in  action  might  be  given  in  evidence  against  his  vendee  or 
assignor,  was  supposed  to  be  law  up  to  the  time  of  the  publica- 
tion of  Cowen  &  Hill's  Notes,  is  shown  by  the  learned  commen- 
tators by  note  481,  especially  at  page  663,  2d  ed.  1843,  and  also 
by  1  Barb.  Ch.  105, 115.  That  the  rule  to  the  extent  there 
contended  for  is  in  this  state  law,  I  am  not  obliged  to  insist : 
but  I  do  insist  that  all  the  cases  that  have  limited  or  restricted 
the  rule  have  maintained  the  admissibility  of  the  declaratioiiff 
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of  an  assignor,  where  there  exists  between  the  assignor  and  as- 
signee a  conmtunity  of  interest,  or  the  plaintiff  takes  repre- 
sentatively, (11  Georgia  R.  15.  11  U.  S.  Diff.  275.) .  Cowen 
&  Hill's  Notes,  embracing  this  note  in  question,  were  first  pub- 
lished in  1839.  Between  that  time  and  the  case  of  Paige  v. 
Cagwin^  (7  Hill,  361,)  but  two  cases  were  decided  upon  the 
admissibility  of  the  declarations  of  an  assignor ;  Beach  v.  Wise. 
(1  HiU,  612,)  and  Stark  v.  Boswell,  (6  id.  405,)  both  of  which 
were  cases  where  no  community  of  interest  existed.  In  Paige 
V.  Cagwin^  which  was  very  elaborately  argued,  it  was  conceded 
by  the  eminent  counsel  for  the  defendant  in  error,  that  when 
this  community  of  interest  existed  the  declarations  of  the  assignor 
must  be  given  in  evidence.  In  the  very  learned  and  elaborate 
opinion  of  Senator  Lott,  in  that  case,  the  doctrine  that  a  com- 
nuznity  of  interest  or  identity  of  interest  authorizes  the  admis- 
sion of  such  evidence  is  conceded,  but  he  shows  that  the  trans- 
feree of  a  note  paying  value  for  it,  is  not  in  community  of 
interest  with  the  transferor.  The  next  case  upon  the  admissi- 
bility of  this  evidence  is  Brisbane  v.  Pratt,  (4  Denio,  63,)  where 
the  declarations  of  the  transferor  of  a  promissory  note  were  held 
admissible  against  the  transferee,  who  took  it  after  due,  who  it 
was  not  proved  paid  value  for  it,  upon  the  ground  that  there  was 
a  community  of  interest.  Jewett,  J.,  delivering  the  opinion  of 
the  court,  says :  "The  rule  is,  that  to  render  the  declarations 
of  a  previous  holder  of  a  note  admissible  in  behalf  of  the  defend- 
ant, such  holder  must  be  identified  in  interest  with  the  plaintiff. 
As  the  proof  stood  when  the  evidence  was  offered,  the  interest 
of  Albert  Brisbane  was  shown  to  be  identical  with  that  of  the 
plaintiff,  on  the  record.  The  rights  and  interest  of  the  former 
in  the  note  continued  and  were  represented  in  this  suit  by  the 
latter."  To  this  he  cites  Paige  v.  Cagwin.  This  case  was 
doubted  by  Welles,  J.,  in  James  v.  Chalmers,  (2  Selden,  209,) 
but  this  doctrine  was  re-afSrmed,  as  will  be  seen,  when  that  case 
is  considered.  Jn  Worrall  y.  Parmelee,  (1  Comst,  519,)  the 
declarations  of  the  former  owner  of  personal  property  were  held 
not  admissible,  to  prove  a  sale  of  such  property  to  the  defendant 
claiming  under  him.    The  plaintiff  shoved  himself  a  purchaser^ 
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The  opinion  of  the  court  was  delivered  by  Jewett,  J.  In  James 
V.  Chalmers^  (2  Selden,  209,)  the  question  came  incidentally 
before  the  court.  The  rule  is  again  there  re-affirmed,  that  if  an 
identity  or  community  of  interest  in  the  plaintiff  and  the  payee, 
or  former  holder  of  a  promissory  note,  were  shown,  the  declara- 
tions of  the  former  were  admissible,  the  same  as  those  of  the 
plaintiff  on  the  record.  In  Booth  v.  Stoezejf,  (4  Selden^  276,) 
the  declarations  of  an  assignor,  prior  to  the  assignment,  were 
held  inadmissible  against  the  assignee  of  a  mortgage,  to  show  it 
usurious,  but  their  admissibility  when  the  plaintiff  is  merely  his 
representative  is  affirmed.  The  case  of  Brown  v.  Miller^  (2 
Keman,  118,)  shows  that  the  learned  judge  who  delivered  the 
opinion  thought  that  whenever  a  privity  exists  between  the  de- 
clarant and  the  plaintiff  the  declarations  may  be  given  in  evi- 
dence. It  is  true  he  dissents  from  the  law  as  laid  down  in  Green- 
leaf's  Evidence,  §  190,  saying  the  cases  in  this  state  are  the 
other  way,  and  the  question  has  been  settled  against  the  com- 
petency of  such  evidence,  in  the  court  of  last  resort ;  citing  Paige 
V.  Cagwin.  Now,  so  much  of  the  doctrine  of  that  section  as 
holds  that  a  purchaser  of  an  over-due  demand  is  within  the  rule 
for  which  I  am  contending,  was  overruled  by  Paige  v.  Cagwin, 
and  the  other  branch  of  it,  to  wit :  the  admissibility  of  declara- 
tions against  persons  taking  representatively  is  affirmed,  by  that 
case,  and  also  by  the  reasoning,  of  the  learned  judge  in  the  case 
under  consideration.  To  return  to  the  decisions  of  the  supreme 
court.  In  Smith  v.  Webb,  (1  Barb.  S.  C.  R.  231,)  a  general 
term  decision  of  the  third  district,  Parker,  J.,  in  speaking  of 
Paige  V.  Cagwin,  said :  "  It  was  there  held  that  the  declara- 
tions of  a  prior  holder  of  a  note,  or  vendor  of  a  chattel,  are  not 
admissible  against  a  subsequent  purchaser  who  acquired  title 
for  a  valuable  consideration,  and  that  such  declarations  are  only 
admissible  when  made  by  a  party  really  in  interest,  or  by  one 
through  whom  the  plaintiff  claimed  by  representation.  The  rule 
is  only  applicable  when  there  is  an  identity  of  interest  between 
the  assignor  and  assignee,"  and  the  declarations  were  in  that 
case  excluded,  because  the  "  plaintiffs  were  purchasers  in  good 
faith  for  a   valuable  consideration,"     The  case  of  Smith  v. 
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Schancky  (18  Barb.  344,)  also  recognizes  the  same  distinction. 
{See  also  1  Barb.  Ch.  105, 115,  263.)  It  would  hardly  be  prof- 
itable to  go  through  the  decisions  of  the  courts  in  the  different 
states  of  the  Union,  because  it  will  not  be  pretended  that  in  any 
is  the  rule  of  exclusion  as  stringent  as  in  this ;  and  I  believe 
.  in  all  the  other  states  the  declarations  of  an  assignor  of  a  chose 
in  action,  while  he  owned  the  same,  are  admissible  against  the 
assignee,  unless  such  assignee  can  claim  some  superior  right. 
It  is  80  in  Maine ;  (1  Fairf.  244,  9  Chreerd.  83 ;)  Massachu- 
setts, (15  Pick.  92;  1  Gray^  550;)  Mississippi,  (12  Smedes 
4*  Marsh,  267 ;)  Illinois,  (3  Gilman,  281 ;)  South  Carolina, 
(2  McCord,  457;  2  Rich,  168 ;)  North  Carolina,  (11  IredeUj 
237 ;)  Vermont,  (15  Verm.  627  ;)  Alabama,  (8  Ala.  73 ;)  Ohio, 
(  Wriffhtj  471 ;)  Georgia,  (8  Georgia,  201 ;)  and  I  believe  in 
every  other  state.  {See  also  1  Greenl.  JBv.  §  190 ;  3  Bouvier^s 
In.U.  164.)  In  some  of  the  earlier  cases  it  is  said  that  the  rea- 
son why  these  declarations  are  admissible  is  that  the  declarant 
cannot  be  called  as  a  witness  ;  and  sometimes  when  the  decla- 
rations have  been  rejected,  it  is  said  the  declarant  might  have 
been  called ;  but  that  such  is  not  the  reason  of  the  rule,  is  shown 
by  the  note  of  Cowen  &  Hill,  (note  481,)  and  1st  Hill,  612. 
See  also  the  opinion  of  Hopkins,  in  Paige  v.  Cagwin.  Such  a 
reason  has  not  been  assigned  in  any  of  the  recent  cases,  as  the 
ground  of  the  decision.  If  this  were  the  true  reason  of  the  rule, 
the  declarations  of  the  party  on  the  record  would  now  be  reject- 
ed, since  he  may  be  compelled  to  testify.  If  it  is  necessary  to 
cite  authorities  to  show  that  such  a  community  or  identity  of 
interest  exists  between  Draper  and  the  plaintiff,  as  is  spoken  of 
in  the  books,  I  refer  to  the  admission  of  counsel,  in  Paige  v. 
Cagwin,  (8  HiU,  367  ;)  to  22  Pick.  540,  there  referred  to,  7 
Barb.  467 ;  Bur  rill  on  Assignments,  438-440,  and  cases  cited, 
10  Paige,  210.  (3.)  The  admissions  offered  to  be  proved  were 
competent  as  a  part  of  the  res  gestce.  The  witness  had  sworn 
that  he  had  a  conversation  with  Draper  shortly  after  his  return 
from  New  York  in  1842,  when  Draper  was  superintending  the 
building  and  providing  the  money  to  pay  the  hands,  and  was 
then  asked,  Did  he  say  any  thing  to  you  at  this  time  whether 
Vol.  XXL  22 
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the  money  he  was  providing  to  pay  the  hands  was  given  by  him 
to  th^  church  ?  This  question  the  defendant  was  not  allowed 
to  ask.  That  this  fell  within  the  rule,  see  1  Chreenl  Ev,  §§  108, 
113, 114. 

III.  The  plaintiff's  demand  did  not,  nor  did  any  part  of  it, 
accrue  within  six  years  next  before  the  commencement  of  this 
suit.  Before  proceeding  to  the  consideration  of  this  point  we 
will  recur  to  the  ground  upon  which  the  referee  has  put  his  de- 
cision. He  finds  that  all  of  the  plaintiff's  demand  is  barred  by 
the  statute  of  limitations,  except  $2000  and  interest,  paid  Sept. 
29th,  1846.  All  the  other  questions  he  finds  in  the  defendant's 
favor.  The  referee  erred  in  holding  as  matter  of  law,  that  no 
cause  of  action  accrued  in  favor  of  Draper,  untilhe  had  paid  this 
mortgage  to  McLean.  He  likens  it  in  law  to  the  relation  of 
principal  and  surety ;  but  no  such  relation  existed,  nor  indeed 
could  exist.  The  fundamental  element  of  a  principal  debtor 
was  wanting.  {Burge  on  Snretiship,  pp.  1,  8.)  The  defend- 
ant never  was  under  any  obligatiorf  to  pay  this  debt,  and  the 
creditor  McLean  did  not  even  know  it  in  the  transaction.  He 
held  the  bond  of  Draper  an<l  others,  and  the  defendant's  liabil- 
ity, whatever  it  was,  to  Draper.  There  cannot  be  a  surety  where 
there  is  not  a  principal.  It  makes  no  difference  that  the  de- 
fendant employed  Draper  to  go  to  New  York  and  borrow  money. 
The  question  is,  who  was  the  defendant's  creditor.  Draper  or 
McLean  ?  It  seems  clear  that  it  was  the  former.  It  is  true  that 
by  resolution  of  October  6,  1842,  Draper  was  employed  to  go  to 
New  York,  to  borrow  money  for  the  defendant ;  it  is  true  that 
he  went,  and  it  is  equally  true  that  he  did  not  accomplish  his 
object.  But  finding  that  he  could  borrow  money  on  his  own 
credit,  he  borrowed  several  thousand  dollars,  a  part  of  which  he 
appropriated^  to  use  his  own  word,  for  the  benefit  of  the  defend- 
ant. That  is,  not  being  able  to  borrow  money  for  the  church, 
he  borrowed  for  himself,  and  loaned  it  to  the  church.  There  is 
nothing  in  the  testimony  which  shows  that  this  money  was  bor- 
rowed as  the  money  of  the  church,  and  the  referee  erred  in  find- 
ing that  it  (the  debt  to  McLean)  was  the  debt  of  the  church,  as 
between  the  defendant  and  Draper.     //  was  not  the  debt  of 
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the  church  in  any  sense.  It  was  Draper's  debt.  And  the  debt 
the  church  owed,  if  any,  was  to  Draper.  The  liability  of  the 
church  to  Draper  was  independent  of  the  source  from  which  he 
receiyed  his  money.  The  presenting  of  the  account,  including 
the  money  disbursed  by  Draper,  borrowed  of  McLean,  as  a  pres- 
ent indebtedness,  and  having  the  account  duly  audited  and 
passed,  is  very  cogent  evidence  that  the  above  is  the  true  expo- 
position  of  the  transaction.  The  account  of  Draper  against  the 
defendant,  having  been  presented  to  the  auditing  committee,  and 
by  them  audited,  and  they  having  made  their  report  of  the  bal- 
ance due  him,  and  that  report  having  been  duly  accepted,  it  must 
be  regarded  as  an  account  stated,  and  it  gave  Draper  a  cause  of 
action  against  the  defendants,  which  they  would  be  estopped  to 
deny,  and  which  cause  of  action  accrued  more  than  six  years 
before  the  bringing  of  the  present  suit.  (1  Kern,  170.)  An 
account  stated  is  conclusive  upon  the  parties,  unless  impeached 
for  fraud  or  mistake,  {Idem  ;  2  Barb.  S^  C.  R.  586.)  Here, 
neither  the  one  or  the  othdr  is  pretended.  Taking  the  most  far 
vorable  view  for  the  plaintiff,  it  amounted  to  this :  A.  borro.ws  a 
sum  of  money  from  B.,  for  and  as  agent  of  C.  and  which  as  be- 
tween A.  and  0.,  the  latter  is  to  pay,  but  gives  his  own  note  for 
it.  A.  and  G.  afterwards,  and  before  A.  pays  his  note,  have  an 
accounting,  in  which  C.  is  charged  with  this  very  money,  and 
the  account  is  settled  and  agreed  upon  by  the  parties.  If  this 
does  not  give  A.  an  action  against  C,  as  upon  an  account  stated, 
it  would  be  di£Soult  to  conceive  of  a  case  that  would.  The  pre- 
senting of  the  account  and  having  it  audited  by  the  committee, 
and  again  by  the  trustees  at  a  regular  meeting,  amounted  to  an 
agreement  between  the  defendant  and  Draper,  that  the  defend- 
ant should  pay  this  debt  to  Draper  as  its  creditor,  leaving  him 
to  arrange  with  McLean  as  they  could  agree.  (25  Miss.  R.  267.) 
lY.  The  aetion  cannot  be  sustained ;  as  Draper  has  never 
paid  any  money  for  the  defendant,  or  done  or  suffered  any  thing 
that  can  be  deemed  equivalent  to  the  payment  of  money.  I  am 
aware  that  when  a  surety  pays  the  debt  of  his  principal  by  trans- 
ferring property,  which  is  by  consent  of  the  parties  received  as 
money,  he  may  treat  it  as  money  paid,  &c.  and  recover  in  an 
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action  of  that  kind ;  but  there  must  be  an  agreement  to  receive 
the  property  as  money,  and  it  must  be  received  in  puraiumce 
of  the  agreement.  (8  John.  249,  202.  11  id.  618.  5  Barb. 
398.    7  Cowen,  662.) 

V.  Draper  never  has  paid  this  debt  to  McLean,  in  any  way. 
After  the  McLean  mortgage  was  •given,  Mary  McCastner  and 
another  recovered  a  judgment  against  Draper,  on  which,  on  the 
22d  of  September,  1845,  the  mortgaged  premises  were  sold  to 
the  plaintiffs  in  that  judgment.  On  the  22d  of  September,  1846, 
the  interest  of  Draper  in  the  property  became  extinguished,  and 
the  property  sold  on  the  30th  of  September,  1846,  on  the  mort- 
gage, was  another's  and  not  his. 

iS.  Mathews,  for  the  respondent.  I.  Draper,  the  plaintiff's 
assignor,  became  the  surety  of  the  defendant  for  the  loan  of 
$2000  from  John  McLean,  in  October,  1842.  It  was  a  debt  of 
the  defendant's,  secured  by  the  bond  of  Draper  and  others,  and 
by  Draper's  mortgage  upon  his  farm.  The  payment  of  this 
sum  by  Draper  to  McLean,  constituted,  therefore,  a  valid  de- 
mand against  the  defendant  for  the  sum  paid. 

II.  The  satisfaction  of  the  debt  by  a  sale  of  the  mortgaged 
premises  was  equivalent  to  payment  by  Draper  in  money. 

III.  The  sale  of  the  mortgaged  premises  on  a  judgment 
against  Draper,  did  not  affect  the  right  of  Draper  to  treat  the 
satisfaction  of  the  mortgage  out  of  the  sale  of  the  mortgaged 
premises  as  a  payment.  The  purchaser  at  the  sheriff's  sale, 
purchased  subject  to  the  mortgage,  and  the  mortgaged  premises 
were  the  primary  fund  for  the  payment  of  the  mortgage  debt. 
{McKinstry  v.  Chirtis,  10  Paige,  503.  Heyer  v.  Pruyn,  7 
id.  465.) 

lY.  Draper's  right  of  action  against  the  defendant  did  not 
accrue  until  the  payment  of  the  debt,  which  was  made  on  the 
80th  of  September,  1846.  The  statute  of  limitations  did  not 
therefore  begin  to  run  until  that  time. 

V.  There  was  no  account  stated  between  Draper  and  the  de- 
fendant, upon  which  a  suit  might  have  been  instituted.  (1.)  The 
t5ommittee  appointed  by  the  society,  under  the  resolution  of  the 
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12th  November,  1844,  to  audit  the  accounts  against  the  society, 
had  no  authority  to  state  an  account.  The  object  of  appointing 
that  committee  was  to  ascertain  the  aggregate  indebtedness  of 
the  society  ;  and  the  auditing  contemplated  by  that  resolution, 
was  simply  an  inquiry  into  the  accuracy  and  amount  of  the 
seyeral  unliquidated  claims.  (2.)  The  debt  for  $2000  to  John 
McLean,  was  claimed  by  Draper  as  a  debt  to  become  due,  and 
for  which  he  was  liable. 

YI.  Draper  was  a  competent  witness.  The  only  objection  to 
his  competency  was  that  he  was  the  party  for  whose  immediate 
benefit  the  suit  was  prosecuted.  The  assignment  to  the  plain- 
tiff was  made  in  trust  for  the  payment  of  the  debts  of  Draper. 
Draper  says  that  the  money  collected  in  this  suit,  if  the  plain- 
tiff was.  successful,  was  not  to  come  to  his  hands.  A  recovery 
by  the  plaintiff,  would  provide  a  fund  for  the  payment  of  Dra- 
per's debts,  and  to  that  extent  Draper  was  interested  in  the 
recovery.  This,  however,  under  the  code,  did  not  render  him 
incompetent.  {Montgomery  Co.  Bank  v.  Marsh,  3  Seld,  481. 
Davies  v.  Cram,  4  Sand.  S.  C  Rep.  855.  Washington  Bank 
V.  Palmer,  2  id.  686.) 

YII.  The  declarations  of  Draper  were  not  competent  evidence 
to  defeat  a  recovery.  They  were  properly  rejected  by  the  ref- 
eree. {Stark  V.  Boswell,  6  JEfifl,  405.  Paige  v.  Cagwin^  7 
id.  S61.) 

VIII.  The  proceedings  of  the  several  society  meetings  were 
properly  received  in  evidence.  If  this  evidence  was  material 
at  all,  it  went  to  show  a  recognition  of  the  defendant's  liability 
for  the  debt,  to  McLean.  But  the  testimony  may  be  rejected 
without  changing  the  result,  and  its  reception  is  therefore  no 
ground  for  a  new  trial.        ^ 

By  the  Court,  Johnson,  J.  The  first  objection  raised  by 
the  appellant  is,  that  Draper,  the  plaintiff's  assignor,  was  im- 
properly admitted  to  testify  as  a  witness  upon  the  trial.  The 
decisions  upon  this  question  have  been  conflicting,  but  we  are 
of  opinion  that  he  was  a  competent  witness.  The  suit  was  not 
for  h]«  immediate  benefit.    It  is  true  that  a  recovery  would 
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add  to  a  fund  which  the  assignor  had  set  apart  and  tradsfetred 
to  the  plaintiff  tot  the  payment  of  the  debts  of  the  assignees. 
But  he  had  no  control  over  the  fund  after  the  assignment,  and 
no  claim  to  any  portion  of  it,  unless  there  should  remain  some- 
thing after  the  debts  were  paid. 

The  action  is  for  the  more  immediate  benefit  of  the  cestuis 
que  trust.  And  yet  I  do  not  see  how  they  could  be  excluded, 
since  the  decision  of  the  court  of  appeals  in  Montgomery  Co* 
Bank  v.  Marsh,  (3  Seld,  481.)  The  assignor  of  a  demand  as 
a  collateral  security  for  the  payment  of  his  own  debt,  was 
always,  prior  to  the  code,  a  competent  witness  in  an  action  by 
the  assignee,  upon  the  execution  of  a  release.  {Artcher  v.  Zeh, 
5  Hill^  200.)  The  interest  of  an  assignor  in  such  an  action  is 
nearly,  if  not  entirely,  identical  with  that  of  the  assignor  in 
this.  If  before  the  code  he  would  have  been  rendered  compe- 
tent by  a  release,  he  is  now  without  it,  by  force  of  the  statute. 

The  next  question  is,  whether  the  declarations  or  admissions 
of  the  assignor,  made  before  the  assignment,  should  have  been 
received  as  evidence  upon  the  trial.  They  were  offered  by  the 
defendant  and  excluded,  and  in  this  I  think  the  referee  was 
right.  The  rule  here  is  well  settled,  that  the  declarations  of 
the  owner  of  a  chose  in  action  are  not  admissible  to  affect  the 
rights  of  one  subsequently  deriving  title  from  him.  {Paige 
V.  Cagwin,  7  Hill,  361.  Stark  v.  Boswell  6  id.  405.  Beach 
v.  Wise,  1  id.  612.  Whitaker  v.  Brmon,  8  Wend.  490.  Kent 
v.  Walton,  7  id.  256.)  The  rule  is  different  in  several  of  the 
sister  states  and  perhaps  in  England.  But  the  rule  as  estab- 
lished here,  seems  to  me  to  rest  upon  the  most  solid  founda- 
tions of  reason,  policy  and  justice.  The  assignor  being  himself 
a  competent  witness,  and  not  a  party,  his  declarations  are  mere 
hearsay,  and  upon  that  ground  should  never  be  allowed.  Evi- 
dence of  what  a  party  has  said,  although  competent  from  the 
necessity  of  the  case,  has  always  been  justly  regarded  as  the 
most  uncertain  and  unreliable  of  all  evidence,  and  it  would  be 
impossible  to  afford  any  reasonable  protection  to  the  rights  of 
assignees  if  the  mere  hearsay  of  the  assignor  were  allowed  to 
have  the  force  of  admissions  by  a  party  to  the  action.   I  concede 
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that  OUT  courts  have  as  yet  gone  no  farther  than  to  exclude  the 
admissions  or  declarations  of  an  assignor,  where  the  assignee 
holds  as  purchaser,  and  the  title  of  the  former  is  extinguished. 
But  the  principle  and  the  reason  of  the  rule  must  extend  to  a 
case  like  this.  It  is  clear,  I  think,  that  it  would  extend  to  the 
case  of  an  assignment  by  way  of  collateral  security.  And  I 
see  no  good  reason  why  it  should  not  to  a  case  like  this.  In 
either  case  the  title  passes  to  the  assignee  for  the  immediate 
benefit  of  others,  whose  rights  are  entitled  to  protection,  and 
the  assignor  has  no  interest  remaining  in  the  subject  of  the  as- 
signment, other  than  a  residuary  or  defeasible  one.  It  was 
conceded  by  the  very  learned  and  able  counsel  for  the  defend- 
ant in  error,  in  Paige  v.  Cagwin,  that  the  declarations  of  an 
assignor  might  be  admitted  when  he  was  identified  in  interest 
with  the  party;  when  the  party  upon  the  record  held  in  a 
representative  character  merely,  between  whom  and  the  decla- 
rant there  was  a  community  of  interest  in  the  event  of  the 
suit.  And  this  seems  to  have  been  conceded  by  Senator  Lott, 
who  delivered  the  very  able  opinion  in  the  court  of  last  resort  in 
that  case.  I  agree  that  where  there  is  a  complete  identity  and 
community  of  interest  between  the  assignor  and  the  party, 
where  the  party  merely  represents  the  assignor,  and  the  latter 
is  the  person  for  whose  interest  and  benefit,  primarily,  the  ac- 
tion is  brought  and  carried  on,  in  short  where  the  action  is  for 
his  "immediate  benefit,"  so  that  he  is  not  competent  as  a  wit- 
ness, in  all  such  cases  his  admissions  are  proper.  But  it  does 
not  follow,  merely  because  a  party  holds  and  sues  in  a  represent- 
ative capacity,  that  the  admissions  of  the  assignor  may  be  used 
as  evidence.  The  true  criterion  must  be,  is  the  action  for  his 
immediate  benefit,  or  is  it  for  the  more  immediate  benefit  of 
others  ?  This,  I  apprehend,  will  be  found  to  be  the  only  rule 
which  will  protect  fully  the  rights  of  all  parties,  while  it  pre- 
serves that  cardinal  feature  of  the  law  of  evidence,  that  the 
best  evidence  must  always  be  given.  The  declarant  should  be 
mbstantially  the  party,  as  contradistinguished  from  one  having 
an  interest  in  the  question  or  in  the  event  of  tha  action  merely. 
The  next  question  is,  was  this  demand  barred  by  the  stat- 
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ute  of  limitations  1  The  referee  has  found  that  the  $2000  was 
borrowed  for  the  defendants ;  that  $3000  was  borrowed  by 
Draper — $1000  for  himself  and  the  residue  for  the  society. 
That  this  amount  was  secured  by  a  bond  to  the  lender,  signed 
by  said  Draper  and  several  others  who  were  trustees  of  the 
society,  and  also  by  Draper's  mortgage  upon  his  farm  in  Mon- 
roe county.  This  was  in  October,  1842.  Draper  was  author- 
ized by  the  corporation  to  make  the  loan  on  the  best  terms  he 
could.  He  immediately  credited  the  defendants  this  $2000 
and  disbursed  it  for  them,  in  the  progress  of  the  erection  of 
their  church,  as  agent,  crediting  himself  with  the  sums  re- 
spectively, as  they  were  disbursed.  His  accounts  were  audited 
by  a  committee  of  the  society,  on  the  3d  of  December,  1844. 
The  debt  was  paid  to  the  lender  by  a  foreclosure,  and  sale  of 
Draper's  farm  upon  the  mortgage,  on  the  30th  of  September, 
1846.  The  referee  having  found  that  Draper  was  authorized 
to  borrow  money  on  the  credit  of  the  society,  and  that  he  did 
borrow  this  $2000  for  them,  which  was  secured  in  part  by  the 
bond  of  the  trustees  of  the  corporation,  and  that  the  money  was 
credited  to  them  and  paid  out  in  their  business,  as  their  funds, 
the  law  will  presume  that  the  defendants  were  the  principal 
debtors,  and  that  the  mortgage  given  by  Draper  was  given  as 
collateral  security  merely.  This  being  so,  Draper  was  the 
surety  of  the  defendants,  and  could  have  no  right  of  action 
until  he  paid  the  debt.  It  is  perfectly  immaterial  who  received 
and  disbursed  this  money  for  the  defendants,  after  it  was  obtained. 
In  that  Draper  was  only  acting  as  the  defendant's  agent,  and  the 
auditing  of  his  accounts  as  such  agent,  did  not  in  any  respect 
change  or  affect  his  character  as  surety.  The  action  was 
brought  within  six  years  after  the  foreclosure. 

It  is  also  contended,  on  behalf  of  the  appellants,  that  Draper 
has  never  paid  this  debt,  inasmuch  as  the  mortgage  upon  the 
farm  was  not  foreclosed  until  after  his  right  and  title  to  the 
premises  mortgaged  had  been  sold  upon  judgment  and  execu- 
tion against  him.  The  argument  is,  that  at  the  time  of  the 
foreclosure  Draper  had  no  right  or  title  to  the  premises,  and 
that  neither  his  property  nor  his  money  has  been  applied  to 


MONROE— DEOEMBER,  1865.  177 

Ware  v.  WesUall. 

satisfy  the  debt,  However  specions  this  may  seem,  it  is  un- 
sound. At  the  time  of  making  the  mortgage  he  was  the  owner, 
and  then  conveyed  or  pledged  so  much  of  his  property  to  the 
defendants'  creditors,  for  their  benefit.  The  purchaser  under 
this  subsequent  judgment  and  execution,  took  the  premises, 
subject  to  the  payment  of  this  mortgage.  And  the  premises 
in  his  hands  became  in  equity  the  primary  fund  for  the  pay- 
ment and  satisfiiction  of  their  mortgage  debt.  It  was  the  fund 
Draper  had  provided  for  its  payment ;  so  that  the  mortgage, 
and  consequently  the  defendant's  debt,  was  in  fact  paid  with 
Draper's  funds.  It  is  quite  immaterial  how  Draper  has  paid 
this,  "whether  in  property  or  money.  It  was  a  money  debt,  and 
whatever  was  taken  in  satisfaction  of  it,  will  be  regarded  as 
money,  if  that  is  material. 

The  points  were  all  properly  disposed  of  by  the  referee,  and 
the  judgment  must  be  affirmed. 

[Monroe  Qenehil  Term,  December  8, 1855.    Welles,  Selden  a^d  ^oh(i»on, 
Jofltioes.] 


Ware  vs.  Westpall. 

37  a  written  contnict,  executed  by  the  plaintiff  and  defendant,  the  former 
agreed  to  sell  to  the  latter  certain  real  estate,  to  be  conveyed  at  a  future 
day,  and  the  defendant  agreed  to  pay  $2000  therefor,  by  assuming  incum- 
brances then  existing  upon  the  premises  to  the  amount  of  about  $1100, 
paying  $100  in  cash,  and  by  executing  notes  or  a  mortgage,  at  the  option  of 
the  plaintiff,  for  the  balance,  at  the  time  of  the  execution  and  delivery  of  the 
deed.  The  plaintiff  subsequently  executed  and  delivered  the  deed,  and  elect' 
ed  to  take  a  mortgage  on  the  premises,  for  the  balance  of  the  purchase  money. 
The  defendant  executed  and  delivered  the  mortgage,  paid  the  $100,  and 
entered  into  possession.  In  an  action  by  the  plaintiff  to  recover  the  balance 
remaining  due  upon  the  contract ;  Held  that  the  acceptance  of  the  mortgage 
executed  by  the  defendant  must  be  deemed  to  have  been  in  satisfiiction  of  the 
contract,  which  was  thenceforth  at  an  end  ;  that  a  fliilure  by  the  defendant  to 
make  the  payments,  according  to  the  terms  of  the  mortgage  was  no  breach  of 
the  contract,  for  which  an  action  would  lie ;  but  that  the  plaintiff's  remedy 
was  upon  the  mortgage. 
Vol.  XXI.  28 
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APPEAL  from  a  judgment  of  the  Monroe  county  court.  The 
complaiut  alleged  that  on  the  9th  of  November,  1852,  the 
plaintiff  contracted  to  sell  to  the  defendant  a  tavern-house  and 
the  land  on  which  it  stood,  for  the  sum  of  $2000 ;  and  that  the 
parties  made  and  executed  an  agreement,  under  their  hands  and 
seals,  as  follows : 

^  Memorandum  of  an  agreement  between  Murvin  Ware  and 
Joseph  Westfall,  both  of  the  town  of  Greece,  state  of  New 
York,  made  this  9th  day  of  November,  1852.  The  said  Ware 
agrees  to  sell  to  the  said  Westfall,  the  tavern  bouse  now  occu- 
pied by  him  in  the  town  of  Greece,  and  the  lot  on  which  it 
stands,  containing  about  one  acre,  it  being  the  same  land  which 
was  deeded  to  him  by  Hiram  Andrews,  and  also  eight  bunches 
of  shingles ;  and  the  said  Ware  agrees  to  give  possession  of 
the  above  described  premises,  on  or  before  the  first  day  of  De- 
cember next,  on  condition  that  the  said  Westfall  shall  fulfill 
the  conditions  hereinafter  specified ;  and  the  said  Westfall  here- 
by agrees  to  pay  the  said  Ware  the  sum  of  two  thousand  dol- 
lars, as  follow^s :  oue  hundred  dollars  on  or  before  the  twenty- 
fifth  day  of  November  next,  and  the  remainder  in  two  equal 
annual  payments  with  interest  on  the  sum  due  after  deducting 
from  the  above  named  sum  to  be  paid,  all  the  incumbrances  on 
the  said  premises,  which  the  said  Westfall  agrees  to  assume.  And 
if  the  said  Westfall  shall  make  the  first  payment  as  above  spc-r 
cified,  then  the  said  Ware  agrees  to  give  to  said  Westfall  a 
good  warrantee  deed,  to  be  executed  by  him  and  his  wife,  of  the 
above  premises,  on  or  before  December  1st,  1852 ;  the  above 
payments,  due  to  Ware,  to  be  secured  by  notes  or  mortgage,  at 
the  option  of  said  Ware.  To  the  above  stipulation,  the  within 
named  parties  bind  themselves  under  the  penalty  of  two  hun- 
dred dollars  liquidated  damages,  to  be  paid  by  him  who  shall 
fail  to  fulfill  this  agreement. 

Given  under  our  hands  and  seals,  the  day  and  year  above 
named. 

Murvin  Ware.  [l.  s.] 

Joseph  Westfall.  [l.  s.]" 

The  plaintiff  further  alleged  that  after  the  said  agreement 
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iTM  executed  it  was  delivered  by  the  parties  thereto,  to  one 
Samuel  B.  Bradley  for  the  use  and  benefit  of  both  of  said  par- 
ties ;  that  in  pursuance  of  said  agreement,  the  defendant  on  or 
about  the  2d  day  of  December,  1852,  paid  to  the  plaintiff,  $100 ; 
that  prcTious  thereto  and  on  the  24th  day  of  November,  1852, 
the  plaintiff  in  pursuance  of  said  agreement,  made  and  exe- 
cuted the  deed  for  the  premises  mentioned  in  said  agreement, 
which  was  also  executed  by  the  wift  of  the  plaintiff,  and  deliv- 
ered the  same  to  the  defendant;  and,  that  on  or  about  the 
1st  day  of  December,  1852,  the  plaintiff  delivered  possession 
of  said  premises  to  the  defendant,  trhich  deed  and  possession 
was  accepted  by  said  defendant ;  that  after  deducting  the  in- 
cumbrances on  said  land,  there  remained  due  the  plaintiff  from 
the  defendant,  for  the  purchase  money  for  the  said  premises, 
the  sum  of  $932.07  ;  and  that,  by  fhe  terms  of  said  agreement, 
$100  of  that  sum  was  to  be  paid  on  the  25th  day  of  Novem- 
ber, 1852,  and  the  balance  was  to  be  paid  in  two  equal  annual 
payments,  with  annual  interest  on  the  whole  sum.  And  the 
plaintiff  alleged  that  on  the  24th  day  of  November,  1852, 
the  defendant  executed  and  delivered  to  him  the  said  plain- 
tiff, a  mortgage  on  said  premises,  without'  any  bond  to  secure 
the  payments ;  that  there  was  now  due  to  the  plaintiff  from  the 
defendant  upon  the  contract,  the  sum  of  $485.72,  with  interest 
£rx>m  the  1st  day  of  November,  1852,  which  sum  the  defendant 
had  not  paid  to  the  plaintiff,  or  any  part  thereof.  Whereupon 
the  plaintiff  demanded  judgment  against  the  defendant  for  the 
sum  of  $485.72,  with  costs. 

The  defendant,  by  his  answer,  denied  each  and  every  allega- 
tion in  the  complaint  contained.  And  he  alleged  for  a  second 
defense,  that  the  pretended  contract,  set  up  in  the  complaint^  so 
fiu:  as  the  same  might  or  could  be  obligatory  upon  him,  had  been 
fully  kept,  and  in  all  respects  well,  faithfully  and  fully  perform- 
ed by  the  defendant  before  and  up  to  the  commencement  of 
this  action ;  and  that  all  the  covenants  and  undertakings 
of  the  defendant  in  said  contract,  had  been  fully  kept  and  per- 
formed by  him. 

The  following  facts  were  agreed  upon  by  stipulation  between 
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the  attorneys  for  the  respective  parties.  1st.  That-  the  $100 
named  in  the  agreement,  set  out  in  the  complaint,  was  paid  by  the 
defendant,  and  accepted  and  received  by  the  plaintiff.  2d.  That 
the  plaintiff  elected  to  take  a  mortgage  on  the  premises  therein 
described,  to  secure  the  amonnt  to  be  paid  to  said  Ware.  3d.  That 
no  bond  was  executed  by  the  defendant  and  delivered  to  accompa- 
ny said  mortgage.  4th.  That  the  defendant  took  possession*  of 
the  premises  and  had  not  paid  the  mortgage  or  any  part  thereof, 
and  the  plaintiff  still  held  said  mortgage. 

The  cause  having  been  submitted  upon  the  pleadings  and  the 
above  stipulation,  the  court  held  that  the  plaintiff  was  entitled 
to  judgment,  and  judgment  was  accordingly  perfected  for 
$503.62,  from  which  judgment  and  decision  of  the  county 
court,  the  defendant  appealed. 

W.  F.  Q^swellj  for  the  appellant 

C  H  CZorA:,  for  the  respondent. 

Bjf  the  Ctmrt,  Johnson,  J.  The  contract,  which  was  in  its 
nature  executory,  has  been  fully  performed  by  both  parties,  and 
neither  can  maintain  an  action  upon  it,  against  the  other.  The 
plaintiff  was  not  bound  to  convey  until  the  first  payment 
was  made.  When  that  was  made  and  he  had  conveyed,  his  ob* 
ligation  under  the  contract  was  performed. 

When  the  defendant  was  called  upon  to  perform  on  his  part 
as  to  the  residue,,  it  was  at  the  plaintiff's  election  whether  he 
would  have  the  remaining  payments  secured  by  notes  or  by 
mortgage.  He  elected  to  take  the  latter,  and  when  this  was 
executed  by  the  defendant  and  delivered  to  and  accepted  by  the 
plaintiff,  the  defendant  had  done  every  thing  which  the  contract 
contemplated.  The  acceptance  of  the  mortgage  must  be  deem- 
ed to  have  been  in  satis&ction  of  the  contract.  {BuU  v.  WU- 
lard,  9  Batb.  641.  Houghtaling  v.  Lewis,  10  John.  297. 
Howes  V.  Barker,  8  id.  506.)  There  are  no  collateral  cove- 
nants. The  plain  intention  of  this  part  of  the  contract  was,  to 
fix  the  amonnt  to  be  paid,  and  to  provide  in  what  manner  the 
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fcitnre  payments  should  be  secured.  When  the  securities  were 
given,  according  to  the  terms,  and  accepted,  the  contract  was 
at  an  end.  It  was  then  performed  on  both  sides,  and  there 
could  be  no  breach  afterwards  which  would  be  the  subject  of 
an  action.  The  &ilure  to  make  payments  according  to  the 
terms  of  the  mortgage  was  no  breach  of  the  contract  The 
mortgage,  when  taken,  was  in  fulfillment  x>f  the  contract^  and 
not  collateral  to  it,  as  is  assumed  by  the  plaintiff's  counsel.  It 
became  the  debt  as  much  as  would  the  notes,  had  the  plaintiff 
elected  to  take  them  instead  of  the  mortgage,  or  a  bond,  had 
that  been  provided  for,  in  addition  to  the  mortgage.  The  remedy 
was  upon  the  mortgage  and  not  upon  the  contract ;  and  the 
judgment  below  must  be  reversed. 

[Monroe  Gen£rai»  Term,  DecemblN'  3,  1855.     Welles,  Selden  and  Johruon, 
Justices.] 


Condit  vs.  Baldwin  and  others. 

Ao  agreement  made  by  a  borrower,  with  the  agent  of  the  lender,  that  the  agent 
shall  have  a  commission  fbr  making  the  loan,  does  not  render  the  transaction 
nsarioQs  and  the  security  void,  if  made  without  the  knowledge  of  the  lender, 
and  it  is  in  no  respect  for  his  benefit  or  advantage.    Welles,  J.,  dissented. 

In  such  a  case  the  agreement  will  be  held  to  be  that  of  the  agent  and  the  borrower 
only,  or  the  priyate  extortion  of  the  agent;  and  he  alone  is  answerable  fbr  the 
wrong. 

The  agent  of  the  lender,  whether  his  principal  agrees  to  it  or  not,  may  lawfully 
take  compensation  from  the  borrower  for  any  services  actually  rendered  fbr  the 
latter,  at  his  request.    Per  Jobnson,  J. 

APPEAL  from  a  judgment  rendered  at  a  special  tertn.  The 
action  was  brought  upon  a  promissory  note  made  by  the 
defendants,  the  defendant  Baldwin  being  the  principal,  and  the 
other  defendants  his  sureties,  for  $400,  dated  May  2,  1851, 
payable  to  George  C.  Mills  or  bearer,  two  years  after  date,  with 
interest  annoally.    The  defense  set  up  was  usury,  the  answer 
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alleging  that  the  note  was  given  upon  a  loan  of  money  by  Mills 
to  Baldwin  upon  a  usurious  agreement  between  them,  the  par- 
ticulars of  which  were  given.  The  action  was  tried  before  the 
court  without  a  jury.  On  the  trial  it  was  proved  that  Baldwin 
employed  Mills  to  obtain  a  loan  of  $400  for  him  at  two  years  ; 
that  Mills  applied  to  S.  K.  Williams,  of  Newark,  in  this  state, 
for  the  money,  and  stated  to  him  that  the  defendants  would 
unite  in  a  note  for  the  same ;  that  Williams  said  he  had  just 
the  amount  to  invest,  belonging  to  a  lady  ;  that  he  preferred  to 
loan  on  a  mortgage,  on  account  of  the  attorney  fees  he  would 
receive  for  examining  the  securities,  drawing  the  papers,  (fee. 
and  that  he  had  been  in  the  habit  of  charging  the  borrower  a 
commission  ;  Mills  told  him  Baldwin  was  willing  to  pay  for  the 
accommodation.  It  was  then  agreed  that  Williams  would  let 
Baldwin  have  the  money  upon  a  note  of  the  defendants,  on  in- 
terest, payable  in  like  manner  as  the  note  in  question,  and  for 
$25  to  be  paid  to  himself;  Mills  procured  the  note  and  received 
a  check  from  Williams  upon  a  bank  for  $400,  upon  which  he 
obtained  the  money  and  handed  the  same  to  Baldwin,  who  paid 
him  $15  and  the  $25  to  Williams.  The  money  belonged  to  the 
plaintiff,  who  resided  in  New  Jersey,  and  was  sent  to  Williams 
to  invest  for  her.  She  did  not  know  of  the  charge  of  the  $25, 
and  it  was  not  entered  in  her  account.  No  charge  was  made 
against  her  by  Williams,  for  making  the  investment.  Judgment 
was  given  for  the  defendants,  at  the  special  term,  on  the  ground 
of  usury,  and  the  plaintiff  appealed. 

S.  K.  WilllamSj  for  the  plaintiff.  I.  To  constitute  usury,  it 
is  essential  that  the  lender  should  agree  to  receive,  or  receive, 
a  greater  sum  than  the  legal  rate  of  interest  for  his  money. 

II.  If  his  agent,  acting  under  a  general  authority  to  loan  his 
money,  take  a  compensation  for  his  own  services,  without  his 
knowledge,  it  is  not  usury  ;  however  extravagant  the  compensa- 
tion  may  be ;  for  the  reason  that  he  does  not  in  that,  act  in  be- 
half of  his  principal. 

III.  Where  the  agent  charges  the  borrower  for  services  ren- 
dered at  his  request,  and  which  are  valuable  to  him  alone^  and 
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Tot  which  the  lender  is  not  liable  to  pay,  and  which  relieves  the 
lender  from  no  responsibility,  it  is  not  nsarious,  whatcyer  com- 
pensation may  be  paid  to  the  agent. 

IV.  In  no  case  where  the  loan  is  made  by  an  agent,  who 
receives  a  bonus  for  himself,  in  addition  to  the  legal  interest 
reserved  or  taken  to  the  principal,  can  the  loan  be  deemed  usu- 
rions,  unless  the  transaction  was  designed  to  be  a  cover  for  the 
taking  of  usury  by  the  principal.  « 

y.  The  facts  in  the  case,  as  found  by  the  judge  who  tried  the 
action,  prove  that  the  agent  was  acting  only  under  a  general 
authority  to  loan  the  money  of  his  principal ;  at  all  events  it 
does  not  appear  that  he  had  any  other  authority ;  and  an  author- 
ity to  loan  on  usury  can  never  be  presumed  :  that  the  principal 
neither  agreed  for,  or  received,  any  thing  more  than  simple  in- 
terest for  the  money  loaned ;  and  that  the  person,  so  doing  the 
business,  was  not  the  agent  of  the  plaintiff  in  contracting  for 
the  compensation  to  be  paid  to  himself;  that  the  amount  de- 
manded and  received  by  the  agent  was  demanded  and  received 
for  his  own  use  exclusively,  without  the  knowledge  of  his  prin- 
cipal. 

VL  Williams  was  not  the  agent  of  the  plaintiff  in  contracting 
for  the  compensation  to  be  paid  to  himself. 

YII.  The  defendant's  agent  knew  at  the  time,  that  the  money, 
so  demanded  and  received,  was  claimed — not  by  the  lender,  but 
by  the  agent  for  his  own  use — not  as  a  compensation  for  any 
services  rendered  for  the  lender,  or  for  which  the  lender  was 
bound  to  pay,  but  for  the  responsibility  and  trouble  assumed  by 
him  personally,  at  the  request,  and  for  the  benefit  of  the 
borrower. 

VIII.  To  allow  the  borrower  in  such  a  case,  to  set  up  the  de- 
fense of  usury,  would  be  to  allow  him  to  avail  himself  of  an  act 
induced  by  himself  alone,  and  of  which  the  lender  had  no 
knowledge  whatever,  and  in  which  he  did  not  participate. 
<1  iJ.  S.  772,  a  2,  5.  Whart  Law  Diet  tit.  Usury.  Coster 
V.  DUworihj  8  Catoen,  299. .  Barretto  v.  Snowden,  6  Wend. 
181.  DignallY.  Wizley,  11  East,  ^8.  Meagoe  v.  Simmons, 
1  Moody  ^  MaUcin,  121.    22  Eng.  Com.  L.  Rep.  266.    Het- 
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Jield  V.  Newton,  8  Sand.  Ck.  564.  Cmne  v.  Hubbelj  7  Paige^ 
413.  Bushy  v.  i^7«w,  1  McCook,  {Ohio,)  409, 10.  Pollock  v. 
Bradbury,  3  L.  Canarfa  i?ep.  171.  15  Fc5.  120.  17  id.  882, 
ifen^  V.  Phelps,  2  i?ay,  483.  2  Conn.  A  341-346.  2  T.  R. 
62.     Hammett  v.  Yea,  1  i5o5.  4-  Putt.  144.) 

IX.  Should  the  act  of  the  agent,  in  taking  compensation  to 
himself,  be  deemed  usurious,  the  principal  is  not  bound  by  such 
act.  He  never  having  given  any  authority  for  it,  and  never 
having  subsequently  ratified  it  in  any  respect.  {Story  on  Agen- 
cy, §§  85  to  87,  96,  97,  60, 106, 115, 125, 127 ;  p.  154,  notel; 
J§  242,  243.  Bartlett  v.  Williams,  1  Pick.  288.  Duvail  v. 
Farmer si^  Bank,  7  GHll  ^  John.  44.  McGitl  v.  Ware,  4 
Scam.  21,  24.  McKesson  v.  McDowall,  4  Dev.  ^  Batt.  120. 
4M'«,  211.     24  Wend:  164.) 

X.  Usury  consists  not  only  in  the  intent  to  charge  a  larger 
amount  of  interest  than  is  allowed  by  law,  but  there  must  be 
superadded  to  such  intent  a  corrupt  design  to  charge  more  than 
legal  interest,  which  is  a  matter  of  fact  for  the  jury.  [Duncan 
v.  Maryland  Savings  Institution,  10  Grill  ^  John.  299.)  To 
constitute  usury  within  the  prohibition  of  the  law,  there  must 
be  an  intention  knowingly  to  contract  for  and  take  usurious  in- 
terest ;  for  if  neither  party  intend  it,  but  both  act  bona  fide 
and  innocently,  the  law  will  not  infer  a  corrupt  agreement. 
{Bank  of  U.  S.  v.  Wagg(mer,  9  Peters,  378.)  Where  one  had^ 
recovered  judgment  and  execution  against  another,  and  the 
creditor  proposed  to  discharge  the  execution  without  giving  it 
into  the  hands  of  an  officer  if  the  debtor  would  give  his  note  for 
the  amount  of  the  debt  and  costs,  together  with  such  sum  as  an 
officer  might  charge  as  fees  for  collecting  the  execution,  and 
such  note  was  accordingly  given,  it  was  held  that  the  including 
of  the  sum,  as  officer's  fees  in  the  note,  was  not  usurious.  {Cut- 
ler V.  Haw,  8  Mass.  R.  257.  Dubose  v.  Parker,  18  Ala.  779.) 
An  agent  authorized  to  settle  a  debt  due  the  estate,  takes  a  note 
to  the  administrator  for  the  principal  sum  due,  and  one  to  him- 
self for  usurious  interest.  Held,  the  first  note  was  not  void, 
unless  the  administrator  knew  of  the  usury  and  assented  to  it. 
{Baxter  v.  Buck,  10  Ves.  548,  cUed  in  2  U.  S.  Dig.  Sup.  906.) 
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Where  an  action  is  dismissed  on  the  defendant's  paying  a  com- 
mission on  the  amonnt  renewed,  as  the  fees  of  the  plaintiff's  at- 
torney and  costs  of  suit,  and  the  note  is  renewed,  this  does  flot 
taint  the  renewed  note  with  usury.  {Simmons  t.  Union  Bank^ 
3  Smedes  ^  Marsh.  781,  cited  2  U,  S.  Dig.  Sup.  907.  Brooks 
T.  Avery  J  4  Comst.  225.  Brotvn  v.  Waters,  2  Maryland  Ch. 
Dec.  201.) 

G.  H.  Middleton,  for  the  defendant.  The  contract,  ini  pur- 
suance of  which  the  note  in  question  in  this  action  was  given, 
was  usurious ;  and  the  note  itself  is  void.  Williams,  who  was 
the  agent  of  the  plaintiff  to  invest  the  money,  exacted  of  the 
borrower,  as  a  condition  of  the  loan,  the  payment  of  $25  for 
his  services,  in  addition  to  the  interest  on  the  sum  loaned  at 
the  legal  rate.  This  is  not  the  case  of  money  paid  by  the  bor- 
rower to  his  agent,  as  a  compensation  for  services  in  negotiating 
a  loan ;  for  it  is  not  pretended  that  Williams  was  his  agent  in 
the  transaction.  In  such  cases,  it  appears,  a  compensation  does 
not  taint  the  contract  with  usury.  {Crane  v.  HubbeL  7  Paige^ 
413,  416.  Hetjield  v.  Newton,  3  Sandf.  Ch.  Rep.  564,  569. 
Meagoe  v.  Simmons,  4  Moody  ^  Mai.  121 ;  22  Eng.  Com. 
L.  Rep.  266.  Dynall  v.  Wigley,  11  East,  45.  Barretto  v. 
Snowden,  5  Wend.  181.  Coster  v.  DUworth,  8  Cowen,  299. 
Reed  r.  Smith,  9  id.  647.)  But  the  authorities  go  little,  if 
any,  further.  And  if  the  lender  or  his  agent  may,  in  addition 
to  the  legal  rate  of  interest,  rightfully  charge  and  receive  pay 
for  the  services  actually  rendered  in  procuring  or  making  a 
loan,  yet  this  is  not  such  a  case  ;  for  here  no  services  were  in 
fiict  rendered  by  either.  It  is  idle  to  call  the  mere  drawing  of 
the  check — ^and  that  was  all  that  was  done  by  Williams — ser- 
vices, in  view  of  the  large  sum  ($25)  demanded  therefor.  Had 
the  plaintiff  in  person  conducted  this  negotiation  and  exacted 
that  sum,  the  contract  would,  without  doubt,  be  held  usurious. 
A  creditor  is  not  allowed  to  make  it  a  condition  of  a  loan  that 
he  shall  receive  a  compensation  for  his  services  in  procuring 
the  money.  {Hines  v.  Handy,  1  John.  Ch.  R.  5.)  Nor  can 
he  do  this  by  an  agent ;  for  the  act  of  the  agent  is  in  law  the 
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act  of  the  principal.  Hence,  I.  The  contract  of  Williams,  the 
agent  to  make  the  loan,  is  binding  upon  his  principal,  the  plain- 
tiff; it  is  her  contract  The  plaintiff  sent  money  to  him  to 
inyest  for  her,  without  giving  any  instructions  as  to  the  manner, 
or  terms  upon  which  it  should  be  loaned.  His  authority  to 
make  the  loan  Was  without  restriction.  He  was  the  plaintiff's 
general  agent  as  to  its  manner  and  terms ;  though  special  as 
to  the  particular  sum  or  money  to  be  loaned.  {Story  mi  Cont. 
§  134.  Story  on  Agency,  §  126.  Whitehead  v.  Tuckett,  15 
East,  400,  408.  Jeffrey  v.  Bigelaw,  13  Wend.  618.)  The 
acts  of  a  general  agent,  while  acting  within  the  scope  of  his 
authority,  will  bind  his  principal.  {See  same  authorities.  Also, 
Fern  v.  Harrison,  4  T.  R.  177.  Munn  y.  Commission  Co. 
16  John.  44.  Andrews  v.  Kneeland,  6  Cowen,  364.)  Even  if 
he  exceed  his  authority,  or  disregard  the  particular  instructions 
of  the  principal,  in  relation  to  the  agency.  (1  Parsons  on 
Contracts,  40,  and  cases  there  cited.  Story  on  Cont.  J  134. 
Tradesman's  Bank  v.  Astor,  11  Wend.  87.)  And  where  an 
agent  to  do  a  particular  act  is  not  limited  as  to  the  manner  of 
doing  it,  the  principal  will  be  bound,  though  the  agent  exceed 
the  authority  intended  to  be  given  him.  {Andrews  v.  Kneel- 
and,  supra.)  But  supposing,  under  the  facts  of  the  case,  we 
are  wrong  in  this  position,  then  we  say, 

II.  The  plaintiff  has  made  the  acts  of  Williams,  the  agent, 
her  own  by  subsequent  adoption.  The  note  was  given  to  Mills, 
not  directly  to  the  plwitiff.  On  its  face,  it  purports  to  be  a 
contract  with  him,  and  his  property.  The  plaintiff  had  a  bene* 
ficial  interest  in  it,  for  the  money  was  hers ;  and  she  might 
adopt  or  disavow  it.  She  might  say  to  Williams,  I  authorized 
you  to  invest  my  money.  True,  I  gave  no  special  instructiona 
on  the  subject ;  but  you  had  no  right  to  infer  I  would  direct  a 
violation  of  law.  In  the  absence  of  any  instructions  as  to  the 
manner  and  terms  of  the  investment,  you  ought  to  have  pre^ 
Bumed,  as  the  law  will,  that  I  did  not  intend  them  to  be  illegal. 
Inasmuch,  therefore,  as  you  have  violated  the  law  in  making 
this  contract,  you  must  take  the  consequences  upon  yourself. 
You  must  restore  to  me  the  money  you  have  embarked  in  this 
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speoolation.  Snoh,  undoabtedly,  would  be  kw  aa  between  them. 
Bat  the  plaintiff  has  not  done  so ;  she  has  assumed  the  con- 
tract— brought  her  action  upon  it,  and  claims  all  the  bene- 
fits to  accrue  therefrom.  She  therefore  has  thus  far  adopted 
the  acts  of  Williams,  and  recognized  him  as  her  agent.  Hav- 
ing adopted  the  contract  and  agency,  in  part,  she  is  not  at 
liberty  to  repudiate  it  as  to  the  residue.  Claiming  its  advan- 
tages, she  must  also  take  its  disadvantages ;  they  are  insepa- 
rable. An  adoption  of  the  agency  in  part,  adopts  it  in  the 
whole;  because  a  principal  is  not  permitted  to  accept  and 
confirm  so  much  of  a  contract  made  by  one  purporting  to  be  his 
agent,  as  he  shall  think  beneficial  to  himself,  and  reject  the 
remainder.  (1  Parpens  on  Cent.  46,  47.  Story  on  Agenep, 
i  250.  PcUey  an  Agency,  172,  Dunl.  ed.  Farmers^  Loan  and 
Trust  Co.  V.  Walworth,  1  Comst.  447.  Smith  v.  Hodson, 
4  T.  R.  217.) 

Johnson,  J.  Upon  the  £M$ts  found  by  the  judge  at  special 
term,  was  this  transaction  usurious  per  se  7  It  was  held  to  be 
so  by  the  learned  justice  befi)re  whom  the  cause  was  tried, 
although  the  &ct  is  distinctly  found,  that  the  plaintiff  had  no 
knowledge  of  the  charge  of  $25  made  by  her  agent,  and  never 
received  any  portion  of  it.  As  the  plaintiff  never  knew  of  the 
charge,  and  it  was  not  made  for  her  benefit,  but  for  the  ex- 
clusive benefit  of  her  agent,  she  cannot  be  held  to  have  sanc- 
tioned it  by  bringing  the  action  to  collect  the  note.  The  decision 
at  special  term  goes  further,  I  think,  than  any  court  has  yet 
gone  in  this  direction.  At  least  I  have  been  able  to  find  no 
reported  case  which  goes  this  length,  and  upon  principle  I  do 
not  see  how  it  can  be  sustained.  It  was  held  by  Lord  Tenter- 
den,  in  Meagoe  v.  Simmons,  (1  Moody  ^  Malkin,  121,)  that 
where  the  lender  stipulates  with  the  borrower  that  the  latter 
shall  pay  a  commission  to  the  lender's  agent,  it  is  usurious, 
althoogh  the  lender  himself  retains  nothing  but  the  legal  dis- 
count. And  this  is  the  rule  laid  down  in  Ohitty.  (Chitty  on 
Bills,  105,  Sth  Am.  from  Sth  Lon.  ed.)  To  this  doctrine  I 
fbUy  subscribe.    In  such  a  case,  payment  to  the  agent  at  the 
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request,  and  as  a  condition  imposed,  by  the  lender  himself, 
is  a  payment  to  him.  But  where  the  agent  of  the  lender  and 
the  borrower  agree  without  the  lender's  knowledge,  and  in  no 
respect  for  his  benefit  or  advantage,  that  such  agent  shall  have 
a  commission  out  of  the  moneys  loaned,  it  must,  I  think,  be 
held  to  be  the  agreement  of  the  agent  and  the  borrower  only, 
or  the  private  extortion  of  the  agent,  and  he  aloijie,  if  any  one, 
should  be  held  answerable  for  the  wrong.  An  agreement  be- 
tween the  lender  and  his  agent,  that  the  latter  may  exact  a 
commission  from  borrowers,  may,  I  have  no  doubt,  be  proved, 
and  where  the  fact  is  established,  the  inference  may  be  drawn, 
that  the  lender  authorized  or  sanctioned  the  exaction  in  any 
given  case.  And  perhaps  this  agreement  may  be  inferred  from 
the  course  of  dealing  between  the  principal  and  agent.  I  ain 
aware  that  the  principal  is  liable  for  the  fraud  of  the  agent  in 
the  sale  of  property  where  the  agent  has  a  general  authority 
to  sell,  although  such  principal  is  wholly  ignorant  of  the  deceit. 
But  that  is  upon  the  ground  that  the  agent  in  the  sale  was 
acting  for  the  principal's  benefit,  and  an  innocent  person  has 
sufi'ered  from  the  deceit  of  the  agent  And  then  the  rule  is 
applied,  that  where  one  of  two  innocent  persons  must  sufier 
from  the  acts  of  a  third,  the  one  who  has  put  it  in  the  power 
of  such  third  person  to  do  the  wrong  should  sustain  the  loss. 
But  the  maker  of  the  note. here  does  not  come  within  this  rule. 
He  has  been  in  no  respect  deceived.  The  agreement,  and  the 
payment  of  the  exorbitant  commission,  was  his  own  voluntary 
act.  If  any  one  has  been  deceived,  it  is  the  plaintiff.  In  short 
the  agreement  as  to  the  commission  is  in  no  respect  her  act. 
Of  course  no  one  would  pretend  that  she  could  be  made  an> 
swerable  crimincUiter,  although  the  excessive  premium  has  been 
paid  to  her  agent.  The  case  of  Hine  v.  Handy ^  (1  John.  Ch. 
Rep.  6,)  is  authority  to  show  that  taking  over  seven  per  cent 
by  the  lender  himself  is  not,  under  all  circumstances,  usurious 
in  itself  In  that  case  the  lender  charged  $19.28  for  his 
trouble  in  going  from  Oneida  county  to  Schoharie  to  procure  the 
amount  loaned  for  the  borrower,  and  this  extra  amount  was  in- 
cluded  in  the  bond  and  mortgage.    A  bill  was  filed,  after 
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proceediBgs  to  foreclose  were  institated,  to  cancel  the  mortgage, 
on  the  ground  of  usury.  The  answer  denied  the  usury ;  and  it 
was  held  that  the  proof  was  not  sufficient  to  overcome  the  de- 
nial, although  it  was  clear  that  the  extra  premium  was  contain- 
ed in  fhe  mortgage.  A  decree  was  however  made,  restraining 
the  sale  upon  the  mortgage  foreclosure,  upon  the  borrower's 
paying  the  amount  due,  less  the  $19.25,  on  the  ground  that 
such  a  practice  tended  to  usury  and  oppression.  I  have  no 
doubt  that  the  agent  of  the  lender,  whether  his  principal  agrees 
to  it  or  not,  may  lawfully  take  compensation  of  the  borrower 
for  any  services  actually  rendered  for  the  latter  at  his  request. 
If  the  amount  exacted  is  far  beyond  a  fair  compensation  for  the 
actual  service,  and  it  is  shown  to  have  been  within  the  knowl- 
edge of  the  lender,  and  part  of  the  agreement  to  make  the 
loan,  a  question  of  fact  would  arise  for  the  jury,  whether  the 
compensation  exacted  was  not  a  mere  cover  for  usury.  Usury 
is  a  question  of  fact — of  intent.  In  the  present  case  there  can 
be  no  pretense  that  the  agent  rendered  any  services  to  the 
borrower,  or  was  acting  in  any  sense  as  the  borrower's  agent. 
In  Heifield  v.  Neiotan,  (8  Sandf.  Ch.  R.  564,)  and  in  Crane 
V.  Hubbellj  (7  Paige,  413,)  the  agent  taking  the  commission 
was  held  to  be  the  agent  of  the  borrower ;  and  it  was  held,  as 
it  has  been  ever  since  DigncUl  v.  Wigley,  (11  Ea^ty  43,)  that 
a  stipulation  to  pay  an  extra  compensation  to  the  borrower's 
agent  was  not  usurious.  But  these  cases  have  no  application 
here.  All  the  plaintiff's  agent  did  was  to  receive  the  note 
and  give  his  check  for  the  $400,  the  amount  of  the  note.  It 
will  be  seen,  therefbre,  that  he  acted  wholly  for  the  plaintiff. 
The  borrower  drew  the  money  and  paid  the  $25,  afterwards,  to 
the  plaintiff's  agent,  in  pursuance  of  the  agreement  between 
them.  And  the  case  turns  wholly  lipon  the  question,  whether 
this  part  of  the  agreement,  for  the  commission  or  compensa- 
ticm  to  the  agent,  was  the  agreement  of  the  plaintiff.  It  seems 
clear  to  my  mind,  that  inasmuch  as  the  plaintiff  never  author- 
ized or  sanctioned  it,  nor  even  heard  of  it,  and  derived  no  ben- 
efit or  advantage  whatever  from  it,  it  cannot  be  regarded  as  her 
agreement.     Courts  ought  and  will  look  with  jealous  scrutiny 
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upon  all  such  practices  by  the  agents  of  lenders,  and  Bee  that 
the  statute  is  not  violated  and  its  provisions  evaded  under  the 
cover  of  an  agency.  But  they  should  be  equally  careful  to 
protect  the  honest  and  innocent  lender  from  the  secret  and  exor- 
bitant exactions  of  grasping  agents,  and  the  secret  and  unau- 
thorized agreements  between  such  agent  and  the  borrower. 

My  conclusions  are,  that  the  note  is  a  valid  note,  and  never 
imbibed  any  taint  of  usury ;  and  that  the  action  is  well  brought. 
The  judgment  of  the  special  term  must  therefore  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 


Selden,  J.,  concurred. 
Welles,  J.,  dissented. 


New  trial  granted. 


[Monroe  General  Term,  December  8, 1865.     Selden^  Welles  and  Johnaon^ 
Jnstices.] 
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An  instrament  in  these  wordSj  "  Received  of  H.  Gaul  the  fbllowing  orders  or  de- 
mands for  collection,  and  to  be  paid  over  to  the  said  Gani  or  his  order,  on  the 
first  day  of  November  next,  or  as  soon  thereafter  as  collected,"  is  more  than  a 
mere  receipt.  It  is  an  agreement,  by  which  the  receipt  of  the  demands,  for 
collection,  is  admitted,  and  a  stipulation  given  that  the  avails  shall,  when 
collected,  be  paid  over  to  H.  Gaul,  or  to  his  oitler. 

Consequently  parol  evidence  cannot  be  received,  to  contradict  the  instrument,  by 
showing  that  the  demands  mentioned  therein  were  received  as  the  demands  of 
G.  &  B.,  for  the  purpose  of  being  collected  and  paid  over  to  a  creditor  of  G.  & 
B.,  for  whom  the  person  signing  the  instrument  was  agent. 

Where  the  substantial  allegations  in  a  complaint  are  not  directly  denied,  and  no 
issue  is  taken  upon  them,  in  the  answer,  but  the  defendant  states  other  ftcte, 
inconsistent  with  those  set  forth  by  the  plaintiff,  tiiis  will  not  be  coDStmed  as 
a  denial  of  the  complaint,  so  as  to  prevent  the  aUegatiQns  of  the  oomplaiot 
from  being  taken  as  true. 

Merely  making  a  counter  statement,  or  giving  a  different  version  of  the  matto* 
fVom  that  contained  in  the  complaint,  without  denying  the  allegaUons  of  the 
plaintiff,  is  not  specifically  controverting  such  allegations. 
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APPEAL  from  a  judgment  entered  upon  the  report  of  a  ref- 
eree. The  complaint  alleged  that  on  the  9th  day  of  July, 
1851,  at  the  city  of  Rochester,  one  Henry  Gaul  delivered  to  and 
placed  in  the  huids  of  the  defendant,  as  his  agent,  for  collection, 
certain  aocoonta,  orders  or  demands  against  sundry  persons  in 
Canada,  to  the  amount  of  $135,  which  were  received  and  taken 
hy  the  defendant,  and  were  to  be  paid  over  to  said  Graul  or  his 
order  on  the  first  day  of  November,  1851,  or  as  soon  thereafter 
as  collected ;  and  that  the  defendant  at  the  same  time  made  and 
executed  and  delivered  to  said  Gaul  a  receipt  or  agreement,  in 
the  words  and  figures  Mlowing,  to  wit : 

**  Received  of  H.  Gaul,  the  following  orders  or  demands  for 
collection,  and  to  be  paid  over  to  said  Gaul  or  his  order,  on  the 
1st  day  of  November  next,  or  as  soon  thereafter  as  collected : 


A.  Bethnne,           Port  Hope,  ord.  due  Nov.  1, 

$9  00 

Jas.  Newman,                "               « 

U 

36  00 

Ridoot,  Brother  &  Co.,  Toronto,   « 

•( 

9  00 

A.  Christie,                          "        « 

a 

9  00 

Yonng  &,  Harney,     Hamilton,      " 

it 

36  00 

Carpenter  dt  Wood,         «             « 

a 

86  00 

$135  00 
A.  S.  Whiting,  Agent  far  Winsted 
Dated  Rochester,  July  9th,  1851.  Manfg  CoP 

The  plaintiff  further  alleged  that  the  said  Henry  Gaul,  on  the 
20th  day  of  September,  1851,  also  delivered  to  and  placed  in  the 
handa  of  the  said  defendant,  as  his  agent,  for  collection,  a  cer- 
tain other  account  or  demand  against  one  Jacob  Neads,  in  Can- 
ada, to  the  amount  of  $18,  which  was  received  and  taken  by 
said  defendant,  and  when  collected  the  same  was  to  be  accounted 
for  and  paid  over  by  the  defendant  to  said  Gaul.  And  that  the 
defendant  at  the  same  time  made^  executed  and  delivered  to 
said  Gaul  a  receipt  or  agreement,  in  the  words  and  figures  fol- 
lowing, to  wit ; 
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"  Received  of  H.  Gaul,  an  account  against  Jacob  Neads,  of 
Bowmansville,  C.  W.,  for  12  grain  cradle  woods,  $18,  to  be  ac- 
counted for  to  said  Graul  when  collected. 

Rochester,  September  20,  1851.  A.  S.  Whiting." 

The  plaintiff  further  alleged  that  the  defendant,  since  the  ex- 
ecution of  said  receipts,  and  before  the  commencement  of  this 
action,  had  received  and  collected  each  and  every  of  said  ac- 
counts and  demands  mentioned  in  said  two  receipts,  and  realized 
the  money  thereon,  amounting,  together,  to  the  sum  of  $153, 
and  had  not  accounted  or  paid  over  to  said  Gaul  or  to  the  plain- 
tiff, the  same  or  any  part  thereof,  except  the  sum  of  $23,  which 
was  paid  by  the  defendant  to  said  Q^ul,  to  apply  upon  the  re- 
ceipt first  above  mentioned,  and  the  same  was  indorsed  thereon 
on  the  19th  day  of  June,  1852,  by  said  Gnul  in  writing,  by  the 
knowledge,  consent  or  request  of  the  defendant.  The  plaintiff 
further  alleged,  that  the  said  Henry  Gtiul,  on  the  25th  day  of 
June.  1852,  did  by  instruments  in  writing,  for  value  received, 
duly  sell,  assign  and  set  over  unto  the  plaintiff,  the  said  two 
receipts  and  the  demands  therein  mentioned,  and  order  the  pay- 
ment thereof  to  him,  the  same  being  then  due  to  said  Graul,  and 
wholly  unpaid ;  and  from  information  and  belief  the  plaintiff 
further  alleged,  that  before  the  said  assignment  and  transfer  of 
said  demands  by  Oaul  to  the  plaintiff,  and  after  the  receipt  and 
collection  of  said  demands  mentioned  and  included  in  said  two 
receipts  by  the  defendant,  he,  the  defendant,  promised  and  agreed 
to  and  with  the  said  Gaul,  to  pay  him  the  said  moneys  so  col- 
lected, but  has  neglected  and  refused  so  to  do,  and  still  neglects 
and  refuses  to  pay  the  same  over  to  said  Gaul  or  the  plain- 
tiff, and  the  plaintiff  alleged  that  by  means  of  the  premises,  he, 
the  defendant,  was  indebted  to  him,  the  plaintiff,  in  the  sum  of 
$134.27,  with  interest  thereon  from  the  19th  day  of  June,  1862, 
which  said  sum  remained  due  and  unpaid  to  the  plaintiff,  and 
for  which  sum,  with  interest,  the  plaintiff  demanded  judgment 
against  said  defendant,  besides  costs. 

The  defendant,  by  his  answer,  stated  upon  information  and 
belief,  that  on  and  prior  to  the  16tb  day  of  J-anuary,  1851,  and 
from  then  till  about  the  1st  of  Sept.  1851,  the  said  Henry  Gaul, 
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in  the  complaint  mentioned,  and  one  Elisha  W.  Bryan  were  part- 
ners, and  as  such,  engaged  in  the  manufacture  of  the  wood  work 
for  grain  cradles,  called  cradle  woods,  at  the  city  of  Rochester, 
under  the  firm  name  of  H.  Gaul  &  Co.,  and  also  under  the 
firm  name  of  Gaul  &  Bryan.  That  such  cradle  woods  wore 
manufactured  for  market  and  sale,  and  were  sold  by  them  to 
divers  persons  in  Canada  West  and  elsewhere  on  credit ;  and 
the  said  accounts,  orders  or  demands  alleged  in  the  complaint 
to  have  been  delivered  to  and  placed  in  the  hands  of  the  de- 
fendant by  the  said  Henry  Graul  for  collection,  were  demands 
against  the  individuals  and  firms  mentioned  in  the  receipts  or 
agreements  set  forth  in  the  complaint,  for  cradle  woods,  sold 
and  delivered  to  them  by  said  Gaul  &  Bryan,  prior  to  the  date 
of  said  receipts,  and  which,  at  the  dates  of  said  receipts,  were 
held  by  said  Graul  &  Bryan.  The  defendant  admitted  the  exe- 
cution and  delivery  of  the  receipts  in  the  complaint  mentioned, 
but  alleged  upon  information  and  belief,  that  the  accounts,  orders 
or  demands  therein  mentioned,  were,  at  the  dates  thereof  re- 
spectively, the  property  of  said  Gaul  &  Bryan,  as  such  part- 
ners. The  defendant  further  stated,  upon  information  and  be- 
lief, that  on  or  about  the  16th  day  of  January,  1851,  the  said 
Gaul  &  Bryan  requested  the  Wineted  Manufacturing  Company, 
(a  company  incorporated  under  the  laws  of  the  state  of  Connec- 
ticut, and  doing  business  at  Winchester,  in  said  state  of  Con- 
necticut,) to  send  them,  the  said  Gaul  &  Bryan,  twenty-five 
dozen  cradle  scythes,  by  the  1st  day  of  May,  then  next,  for 
each  and  every  dozen  of  which  they  ofiered  and  proposed  to  pay 
the  company  $12  by  the  1st  day  of  December,  then  next ;  and 
as  a  security  for  such  payment  to  said  company,  (in  case  said 
scythes  were  sent  to  them  in  pursuance  of  their  said  request,) 
they,  the  said  Gaul  &  Bryan,  also  agreed  that  orders  obtained 
by  them  for  cradles,  (meaning  accounts,  orders  or  demands 
which  they  might  have  from  time  to  time  against  different  per- 
sons for  cradles  sold  in  the  way  of  their  business,)  should  be 
handed  over  to  the  defendant,  (who  was  then,  and  still  is,  the 
agent  of  the  said  company  for  the  sale  of  scythes  manufactured 
by  them,  and  the  collection  of  debts  due  said  company  for 
Vol.  XXI.  25 


194  CASES  IN  THE  SUPREME  COURT. 

Wood  V.  WhitiDg. 

scythes  sold,)  for  collection  to  the  amount  of  the  price  of  the 
twenty-five  dozen  scythes  when  they  should  be  delivered.  That 
the  said  twenty-five  dozen  scythes  were,  on  or  about  the  20th  of 
April,  1851,  delivered  by  said  company  to  Gaul  &  Bryan, 
in  Rochester,  in  pursuance  of  their  said  request;  and  that 
other  scythes  were  afterwards,  and  from  time  to  time  during 
the  year  1851,  sold  and  delivered  by  the  said  company,  Jby  and 
through  the  defendant,  as  their  agent,  to  Graul  &  Bryan,  to  the 
number  of  sixty-one  scythes,  at  the  price,  and  of  the  value  of 
$61 ;  and  that  the  said  accounts,  orders  or  demands  in  the 
complaint  mentioned,  and  in  the  said  receipts  set  forth,  were 
delivered  by  said  Gaul  as  one  of  the  firm  of  Gaul  &  Bryan, 
and  on  account  of  said  Gaul  &  Bryan,  to  the  defendant,  to  be 
collected  and  the  proceeds  applied  by  him  towards  the  payment 
of  the  price  of  said  scythes  to  the  company,  and  that  he  had  so 
applied  said  proceeds.  The  defendant  further  alleged,  that 
whether  or  not  the  said  Gaul,  by  instruments  in  writing,  or 
otherwise,  asumed  to  sell,  assign  and  set  over  unto  the  plaintiff 
the  said  receipts  and  the  demands  therein  mentioned,  the  de- 
fendant had  no  knowledge  or  information  sufficient  to  form  a 
belief.  But  he,  on  information  and  belief,  denied  that  Gaul 
ever  did  or  could  assign  the  said  receipts  and  the  demands  there- 
in mentioned  to  the  plaintiff,  or  any  thing  more  than  such  indi- 
vidual interest  therein  as  he  might  have  had  as  aforesaid.  And 
the  defendant,  upon  information  and  belief,  denied  that  he  ever 
promised  or  agreed  to  and  with  said  Gaul  to  pay  him  the 
moneys  collected  by  him  on  said  demands  mentioned  and  in- 
cluded in  said  receipts ;  and  he  denied  that  he  was  indebted  to 
the  plaintiff  in  any  sum  whatever. 

The  cause  was  referred  to  a  referee,  who  found  the  following 
facts  :  That  on  or  about  the  first  day  of  January,  1851,  Elisha 
W.  Bryan  and  Henry  Gaul  were  partners  in  the  business  of 
manufacturing  grain  cradles  in  the  city  of  Rochester,  to  be  sold 
wherever  a  market  for  the  same  could  be  found.  On  or  about 
that  day,  the  said  Gaul  &  Bryan  made  a  contract  with  the 
Winsted  Manufacturing  Company,  to  furnish  them,  the  said 
Gaul  &  Bryan,  with  all  such  scythes  as  they  should  want  dur- 
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ing  the  then  ensuing  season  ;  and  to  secure  the  payment  there- 
for, it  was  agreed  by  the  said  Gaul  &  Bryan,  that  they  would 
from  time  to  time  ^  hand  over"  to  the  defendant,  the  agent  of 
the  Winsted  Manu&cturing  Company,  through  whom,  as  such 
agent,  the  said  contract  was  made,  orders,  obtained  by  them  for 
cradles,  and  which  they  should  have  supplied,  to  be  by  him, 
the  said  Whiting,  collected,  and  the  amount,  or  so  much  thereof 
as  should  be  required,  to  be  applied  in  payment  for  the  scythes 
so  furnished.  In  pursuance  of  this  agreement,  and  on  the  same 
day  that  it  was  made,  the  said  Graul  &  Bryan  drew  an  order 
on  the  said  company,  in  the  following  words  : 

**  Rochester,  January  16th,  1851. 
Messrs.  Winsted  Manufacturing  Co.:  Please  send  twenty- 
five  dozen  cradle  scythes,  Houghton  pattern,  edge  of  back  pol- 
ished ;  length,  from  47  to  49  inches ;  tlft  majority  of  them  48 
inches,  but  a  little  round  in  the  bend  of  the  nib,  and  we  will 
pay  for  them  twelve  dollars  per  dozen,  on  or  before  the  first  day 
of  December,  1851,  to  the  bearer.  It  is  also  agreed  that  orders 
obtained  by  us  for  cradles,  are  to  be  handed  over  to  A.  S. 
Whiting,  for  collection,  to  the  amount  of  the  price  of  the  scythes, 
when  the  scythes  are  delivered.  H.  Gaul  &  Co." 

In  pursuance  of  this  order,  and  the  above  mentioned  agree- 
ment, the  twenty-five  dozen  scythes  were  delivered,  and  also 
five  dozen  scythes,  for  which  no  written  order  was  drawn. 
The  last  five  dozen  were  furnished  by  the  said  company 
through  the  agency  of  the  said  Whiting,  from  two  difl^er- 
ent  houses  in  the  city  of  Rochester,  but  in  pursuance  of  the 
same  parol  agreement.  On  the  17th  day  of  April,  1851,  the 
said  Graul  &  Bryan  handed  over  to  the  defendant,  orders  for 
cradles  which  they  had  furnished,  received  from  difierent  indi- 
viduals in  Canada  West,  to  be  collected  and  applied  in  payment 
lor  scythes  to  the  amount  of  4^252,  most  of  which  the  defendant 
collected  and  applied  as  aforesaid.  These  orders  were  re- 
ceipted as  received  from  Bryan  alone,  and  contained  an  express 
agreement  to  collect  and  apply  as  above  specified.  On  the  9th 
day  of  July,  the  defendant  called  on  Gaul  for  more  orders  to 
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collect  in  payment  for  scythes,  and  thereupon,  certain  orders 
for  cradles,  which  had  been  deliyercd  by  Gaul  &  Bryan,  were 
delivered  to  the  defendant  by  Henry  Gaul,  who  made  no  reply 
to  the  request  for  orders,  but  drew  the  receipt  of  that  date,  set 
out  in  the  complaint.  Graul  delivered  to  the  defendant  the  or- 
ders mentioned  in  the  receipt.  On  the  20th  day  of  September, 
1851,  the  defendant  received  another  order  for  cradles,  which 
had  been  delivered  by  Gaul  &  Bryan,  and  gave  the  receipt  of 
that  date,  mentioned  in  the  complaint.  These  orders  were  col- 
lected by  the  defendant.  On  the  19th  of  June,  1852,  the  de- 
fendant paid  Gaul  $28,  claiming  that  was  all  that  was  due  Gaul 
&  Bryan.  Gaul  at  that  time  claimed  that  two  dozen  of  the 
scythes  charged  had  not  been  received  by  Gaul  &  Bryan,  but 
by  Bryan  on  his  own  account ;  and  claimed  $24,  on  receiving 
which  he  was  willing  |p  settle  and  balance  the  accounts.  The 
parties  did  not  agree  on  this,  and  could  not  settle ;  the  sum  of 
$24  only,  dividing  them.  At  this  interview,  mutual  accounts 
were  exhibited,  and  were  by  both  parties  admitted  to  be  correct, 
except  the  charge  in  the  defendant's  account  for  two  dozen  of 
the  thirty  dozen  scythes.  The  $23  paid  as  above  to  the  de- 
fendant, was  all  that  was  due  Gaul  &  Bryan,  had  the  two  dozen 
been  allowed.  That  they  were  had  by  Gaul  &  Bryan,  and 
should  have  been  allowed.  On  the  25th  day  of  June,  1852, 
Gaul  duly  assigned  the  claim  on  which  this  action  is  founded,  to 
the  plaintiff.  The  referee's  conclusion  of  law  on  the  above  facts 
was  that  the  defendant  was  entitled  to  judgment  for  costs. 
Judgment  was  entered  accordingly,  and  the  plaintiff  appealed. 

H.  R.  Selden,  for  the  appellant. 

L.  Farrar,  for  the  respondent. 

By  the  Courts  Johnson,  J.  The  defendant  in  his  answer 
alleges  that  the  orders  or  demands  specified  in  exhibits  A  and 
B,  were  received  by  him  on  account  of  Gaul  &  Bryan,  to  col- 
lect, and  to  apply  the  proceeds  to  the  payment  of  a  demand  of 
the  Winsted  Manufacturing  Company  against  Gaul  and  Bryan, 
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for  scjthes  sold  and  delivered  to  them.  On  the  trial  he  offered 
to  prove  this  by  parol,  which  was  objected  to  by  the  plaintiff, 
on  the  ground  that  it  contradicted  the  writing.  The  objection 
was  overroled,  and  the  plaintiff  excepted.  This,  I  think,  was 
error.  The  writings  are  clearly  more  than  mere  receipts. 
They  are  agreements  by  which  the  receipt  of  the  demand  for 
collection  is  admitted  and  a  stipulation  given,  that  the  avails 
shall,  when  collected,  be  paid  over  to  the  plaintiff's  assignor  or 
to  his  order. 

The  defendant  undertook  to  collect  for  Ganl,  and  to  payover 
to  him  or  to  his  order,  and  parol  evidence,  tending  to  show  that 
they  were  received  as  the  demands  of  Gaul  &  Bryan  for  the 
purpose  of  being  collected  and  paid  over  to  the  manufacturing 
company,  was  in  direct  conflict  with  the  plain  terms  and  import 
of  the  written  stipulations.  The  parties  had  the  ri^t  to  make 
this  arrangement  in  regard  to  these  demands,  and  the  defendant 
having  entered  into  it,  cannot  contradict  or  vary  it  by  parol,  and 
show  that  he  received  them,  not  for  the  purpose  expressed,  but 
for  some  other,  entirely  different. 

The  agreement,  signed  H.  Gaul  &  Co.,  by  which  it  was 
agreed  that  they  should  hand  over  to  the  defendant,  as  agent 
for  the  manu£u;turing  company,  orders  obtained,  to  the  amount 
of  scythes  furnished,  for  collection,  was  prior  in  point  of  time, 
and  the  defendant  clearly  had  no  right  to  pay  the  avails  of  the 
orders  or  demands  in  question,  or  apply  them  under  that  agree- 
ment, after  having  given  the  stipulations  upon  which  this  action 
is  brought. 

The  plaintiff  having  purchased  these  claims  against  the  de- 
fendant in  good  faith,  I  think  the  latter  is  estopped  from  saying 
that  the  agreement  was  different  from  what  it  appears  to  be 
upon  its  face.  It  would  operate  as  a  fraud  upon  the  plaintiff.  • 
It  is  true  that  the  plaintiff,  as  assignee,  took  subject  to  all  the 
equities  between  the  defendant  and  the  assignor,  existing  at  the 
time  of  the  assignment ;  but  there  are  no  equities  which  ope- 
rate to  defeat  the  express  agreement.  No  fraud  or  mistake 
as  to  facts  is  alleged  in  the  answer ;  but  the  whole  defense,  in 
snbstaiieei  consists  in  this,  that  the  agreement  under  which  the 
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demands  were  received  for  collection  was  different,  in  fact,  from 
its  terms  and  legal  import. 

Again ;  the  allegations  in  the  complaint  are  none  of  them 
directly  denied.  No  issue  is  taken  upon  the  substantive  alle- 
gations in  the  complaint,  and  they  must  be  taken  to  be  admit- 
ted, unless  certain  other  facts  stated  in  the  answer,  inconsistent 
with  those  alleged  in  the  complaint,  are  to  be  construed  into  s 
denial.  But  this  will  not  answer.  ,  The  code,  §  168.  provides 
that  every  material  allegation  in  a  complaint,  not  specifically 
controverted  by  the  answer,  shall,  for  the  purposes  of  the  action, 
be  taken  as  true.  Merely  making  a  counter  statement,  or 
giving  a  different  version  of  the  matter  from  that  contained  in 
the  complaint,  without  denying  the  allegations  therein  contain- 
ed, is  not  specifically  controverting  such  allegations. 

I  am  of  ^opinion,  therefore,  that  the  plaintiff  was  entitled  to 
judgment  upon  the  pleadings,  alone. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to  abide 
the  event. 

[Monroe  General  Term,  December  8, 1856.  WelUs,  Selden  and  Joh/tuon^ 
Justices. 


Tyler  vs,  Strang  and  The  Ttooa  Rail  Road  Company. 

Parol  evidence  to  prove  that  an  assignment  of  a  contract,  absolute  on  its  &oe, 
was  intended  as  a  mortgage,  may  be  given  by  persons  who  are  not  parties  tp 
the  instrument,  in  support  of  the  claims  of  creditors. 

If  an  assignment  of  a  contract  is  intended  to  operate  as  a  mortgage,  it  is  neces- 
sary to  its  validity,  in  respect  to  the  property  sought  to  be  covered  by  it,  as 
against  the  creditors  of  the  assignor,  that  it  should  be  accompanied  by  an  im- 
mediate delivery,  and  be  followed  by  an  actual  and  continued  change  of  pos- 
session, or  filed  as  a  chattel  mortgage. 

Actual  notice  to  previous  creditors  of  the  assignor,  of  the  claims  of  the  assignee, 
under  the  assignment,  b  not  equivalent  to  tiling  the  assignment  as  a  mortgage, 
as  against  such  creditors. 

The  principle  on  which  a  subsequent  purchase  of  property  by  one  who  had  pre- 
viously assumed  to  sell  it,  entorea.  to  the  benefit  of  his  vendee,  is  that  of  es^ 
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toppel,  to  avoid  drcuity  of  action,  and  is  applicable  only  to  cases  where  the 
first  sale  was  with  warranty. 

An  executory  contract  to  sell  personal  property  binds  the  vendor  to  convey  to  the 
purchaser,  on  the  payment  of  the  purchase  money,  not  only  his  right  to  the 
property  existing  at  the  time  of  the  contract,  but  the  entire  title.  If  he  docs 
not  own  it  then,  he  is  bound  to  procure  it  and  vest  it  in  the  purchaser. 

By  a  written  contract,  between  Clark  and  Colbome,  the  former,  upon  the  pay- 
ment to  him,  his  heirs  or  assigns,  of  the  sum  of  $18,000,  in  the  manner  and  at 
the  times  therein  provided,  agreed  to  sell  and  convey  to  the  latter,  his  heirs  or 
assigns,  certain  real  estate  described  therein,  "  owned  by  C.  Colketof  Philadel- 
phia-," and  Colborne  agreed  to  pay  Clark  the  sum  named,  in  installments.  It 
was  then  provided  that  "  the  logs  cut  on  the  premises  are  all  to  be  included  in 
the  above  purchase  and  sale,  subject  however  to  the  payment  by  the  said  Col- 
bome in  cash,  on  demand,  in  addition  to  the  purchase  money  aforesaid,  of  the  cost 
of  cutting  and  delivering  the  same  where  they  now  are ;"  and  Colbome  ajrreed 
to  convey  to  one  W.  any  lands  which  he  might  have  improved  and  built  upon, 
under  an  agreement  with  Colket.  It  was  further  agreed  '*'  that  the  said  Clark 
shall  hold  the  logs  now  on  the  premises,  and  the  lumber  from  the  same,  and 
the  logs  and  lumber  which  the  said  Colbome  may  hereafter  cut  and  make  from 
the  premises,  together  with  the  present  mill,  machinery  and  fixtures,  &c.,  as 
security  for  the  payment,  of  the  installments,  as  they  shall  from  time  to  time 
become  due  and  payable ;  and  the  said  Colbome  is  to  effect  and  keep  the  said 
mill  and  lumber  well  insured  and  the  policy  assigned  to  the  said  Clark,  for  the 
payment  to  the  amount  of  said  policy ;  and  no  timber  to  be  cut  upon  the 
premises,  except  sufficient  to  stock  the  mill,"  &c. 

Udd,  that  it  was  manifest  (Vom  the  terms  of  this  contract,  that  it  was  not  con- 
templated by  the  parties  that  the  title  to  any  portion  of  the  property  should  be 
vested  in  Colbome  until  fUl  payment  of  the  purchase  money.  That  Clark 
was  to  convey  upon  the  payment  thereof,  and  to  hold  the  logs  and  the 
lumber  as  security  for  the  payment  of  the  installments.  And  that  his  obliga- 
tion to  convey  was  made  dependent  upon  the  payment,  not  of  any  particular 
installments,  but  of  all  of  them. 

Bdd  alsot  that  the  logs  and  lumber  upon  the  premises  were  not  subject  to  at- 
tachment for  the  debts  of  Colbome,  before  the  whole  of  the  purchase  money 
had  been  paid,  but  that  a  person  deriving  title  thereto  by  purchase  from 
Clark  could  hold  the  same,  as  against  the  creditors  of  Colborne. 

Where  both  the  assignor  and  assignee  of  a  contract  are  citizens  of  this  state,  and 
the  assignment  is  executed  in  this  state,  and  the  subject  of  the  contract  is  per- 
sonal property,  upon  the  general  principle  that  the  lex  loci  contractus  controls 
the  nature,  construction  and  the  validity  of  the  contract,  the  validity  and  effect 
of  the  assignment,  and  the  delivery  and  change  of  possession  of  the  property 
necessary  to  sustain  it,  depend  upon  our  laws ;  although  the  property  itself  is 
situated  in  another  state. 

Where  lumber,  on  being  sold,  is  piled  by  itself,  preparatory  to  shipping,  and  pea- 
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sessioD  of  the  whole  is  deliverod,  a  measurement  is  not  neoessary,  to  yest  the 
title  in  the  purchaser. 
It  is  only  when  something  remains  to  be  done  which  is  by  the  contract  a  condi- 
tion precedent  to  the  passing  of  the  title,  that  the  title  will  not  pass  until  the 
act  be  performed. 

APPEAL  from  a  judgment  rendered  upon  the  verdict  of  a 
jury.  The  action  was  brought  to  recover  the  value  of  a 
quantity  of  lumber.  The  defendants  claimed  title  to  the  lum- 
ber, derived  from  a  sale  under  a  judgment  recovered  in  Penn- 
sylvania, in  favor  of  the  defendant  Strang,  and  others,  against 
Asaph  Colbome,  on  a  foreign  attachment.  The  jury  found  a 
verdict  in  favor  of  the  plaintiff  for  $230.  His  claim  amounted  to 
between  $3000  and  $4000 ;  and  he  appealed  from  the  judgmenf. 
The  opinion  of  the  court  states  the  material  facts  appearing  in 
evidence,  and  the  legal  questions  arising  on  the  trial. 

L.  Tremain,  for  the  plaintiff. 

E.  P.  Brooks,  for  the  defendants. 

By  the  Court,  T.  R.  Strong,  J.  The  plaintiff  gave  in  evi- 
dence, in  support  of  his  claim  of  title  to  the  lumber  in  ques- 
tion, a  contract  between  Eli  C.  Clark  and  Asaph  Colbom,  dated 
the  first  day  of  March,  1851,  for  the  sale  by  the  former  to  the 
latter,  of  certain  lands  in  Tioga  county,  Pennsylvania,  with  the 
logs  cut  thereon — from  which  logs  it  was  proved  the  lumber  was 
manufactured ;  an  assignment  by  Colborn  of  his  interest  in  the 
contract  to  the  plaintiff,  dated  the  Sd  day  of  April,  1851 ;  and 
a  bill  of  sale  from  Clark,  dated  the  5th  day  of  January,  1852, 
of  all  his  right,  title  and  interest  in  the  lumber  to  the  plaintifil 
The  plaintiff  also  proved,  that  at  the  date  of  the  contract  be- 
tween Clark  and  Colbom,  and  until  the  11th  day  of  April, 
1851,  Clark  had  not  any  right  to  or  possession  of  the  lands  or 
the  logs,  and  that  on  that  day  he  took  a  contract  from  one  Col- 
ket,  who  was  then  the  owner  of  the  land  and  logs,  for  the  sale 
thereof  to  him.  The  defendants  claimed  title  in  the  defendant 
Strang  to  the  lumber,  under  Colborn,  by  virtue  of  an  attac^r 
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ment  in  a  suit  in  favor  of  Strang  and  others  against  Colbom 
and  another,  in  the  court  of  common  pleas  of  Tioga  county 
aforesaid,  levied  the  22d  day  of  October,  1851,  and  a  sale  under 
a  judgment  in  that  suit,  in  favor  of  the  plaintiffs  therein,  the 
17th  day  of  November,  1852.  They  contended  that  the  assign- 
ment by  Colbom  to  the  plaintiff,  of  the  contract  from  Clark, 
\ra8  as  collateral  security  for  a  debt,  and  a  mortgage,  and  that 
it  was  void  as  against  Colborn's  creditors,  as  to  the  logs,  be- 
cause it  -was  not  filed,  as  required  by  law  in  respect  to  chattel 
mortgages,  and  because  there  was  not  a  sufficient  delivery  of 
the  logs  or  lumber  to  the  plaintiff.  Evidence  was  given  by  the 
defendants  to  sustain  their  claims,  portions  of  which'  evidence 
were  objected  to,  and  to  the  admission  of  which  exceptions 
were  taken. 

The  first  question  which  I  shall  notice,  arises  upon  the  ex- 
ception to  the  admission  of  parol  evidence  to  prove  the  assign- 
ment to  the  plaintiff,  of  the  contract  from  Clark,  a  mortgage. 
I  think  the  evidence  was  properly  received.  The  case  of 
Hodges  V.  The  Tennessee  Marine  and  Pire  Insurance  Com- 
panj/i  in  the  court  of  appeals,  (4  Selden,  416,)  appears  to  be 
directly  in  point  in  favor  of  the  admission  of  the  evidence. 
That  was  an  action  upon  a  policy  of  insurance,  by  the  assignee 
of  the  policy,  and  the  plaintiff  at  the  trial,  in  order  to  estab- 
lish an  insurable  interest  in  the  assignor  at  the  time  of  the 
assignment,  had  been  allowed,  against  an  objection  taken  by 
the  defendant,  to  prove  by  parol  evidence,  that  a  deed  which 
had  been  given  by  the  assignor,  to  the  plaintiff,  of  the  premises 
insured,  absolute  on  its  face,  was  given  as  collateral  security 
for  a  debt,  and  intended  to  operate  only  as  a  mortgage.  The 
court  stated  that  the  question  was  whether  in  equity  the  as- 
signor might  have  a  bill  to  redeem,  against  the  plaintiff,  not- 
withstanding the  form  of  conveyance,  and  held  that  he  might ; 
that  such  evidence  was  admissible  in  equity  to  show  that  a  deed 
was  intended  as  a  mortgage ;  and  therefore  sustained  the  de- 
cision receiving  the  evidence.  The  action  in  that  case  was  a 
strictly  legal  one ;  there  was  no  allegation  of  fraud  or  mistake ; 
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and  the  plaintiff,  the  grantee  in  the  deed,  was  permitted  to  give 
the  evidence,  in  order  to  maintain  the  action.  In  the  present 
case  there  would  seem  to  be  much  greater  propriety  in  allowing 
the  evidence  than  in  the  case  cited.  Here  it  was  not  given  by 
the  defendants,  who  are  not  parties  to  the  instrument,  in  sup- 
port of  the  claims  of  creditors ;  and  under  the  code  a  defendant 
is  permitted,  in  a  legal  as  well  as  an  equitable  action,  to  avail 
himself  of  all  equitable  matters  in  his  defense.  See  also  7>ii^ 
oott  V.  Kingy  (2  Selden,  161.)  It  is  proper  to  remark,  that 
the  evidence  under  consideration  was  not  offered  with  a  view 
to  prov«  that  the  assignment  of  Colborn  to  the  plaintiff  was 
fraudulent  as  against  Oolbom's  creditors  ;  no  such  point  was 
made  at  the  trial. 

If  the  assignment  was  a  "conveyance  intended  to  operate  as 
a  mortgage,"  it  was  necessary  to  its  validity,  in  respect  to  the 
logs,  as  against  the  creditor^  of  Colborn,  that  it  should  be  ac- 
companied by  an  immediate  delivery,  and  be  followed  by  an 
actual  and  continued  change  of  possession  of  the  logs,  or  filed 
as  a  chattel  mortgage.  The  charge  of  the  justice  in  this  re^ 
spect,  assuming  that  it  appeared  there  was  no  such  delivery  or 
change  of  possession,  was  unexceptionable. 

There  was  evidence  that  Strang  had  notice  of  the  claims  of 
the  plaintiff  under  the  assignment,  the  day  before  the  lumber 
was  attached,  and  the  counsel  for  the  plaintiff  requested  the 
justice  to  charge  the  jury  that  if  Strang  had  actual  notice  of 
the  plaintiff's  claim  under  the  assignment,  before  the  attach- 
ment was  levied,  such  notice  was  equivalent  to  filing  the  mort- 
gage, as  against  him  and  his  partners,  the  plaintiffs  in  the 
attachment  suit.  The  justice  refused  so  to  charge,  and  an.  ex- 
ception was  taken.  L  think  the  refusal  was  correct  The 
statute  {Laws  of  1833,  ch,  279,  i  1.)  makes  such  an  instrument 
"  absolutely  void  as  against  the  creditors  of  the  mortgagor,  and 
as  against  subsequent  purchasers  and  mortgagees  in  good  faith," 
unless  the  instrument  shall  be  filed  as  therein  directed,  in  the 
case  thereby  provided  for.  No  distinction  is  made  by  the  stat- 
ute between  prior  and  subsequent  creditors.    It  is  not  required 
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that  the  debt  should  have  been  contracted,  or  the  property 
seized  in  good  faith  as  to  the  mortgagee ;  the  instrament  is  de- 
cUred  void  in  the  case  specified,  as  to  all  the  creditors,  without 
any  qualification  ;  and  there  is  no  ground  upon  which  a  qualifi- 
cation can  be  annexed  by  the  court,  by  making  a  notice  supply 
the  place  of  filing.  In  respect  to  subsequent  purchasers  or 
mortgagees,  they  must,  by  the  terms  of  the  act,  be  such  in  good 
faith,  which  they  cannot  be  if  the  purchase  was  made,  or  the 
mortgage  was  taken,  with  full  notice ;  and  hence  it  is  settled  as 
to  them,  that  notice  is  equivalent  to  the  filing  of  the  instrument 
{Sa7iger  v.  Eastwood,  19  Wend.  514.  Gregory  v.  Thomcts^ 
20  id.  17.) 

The  counsel  for  the  plaintiff  further  requested  the  justice  to 
charge,  that  if  Clark  did  not  own  the  logs  at  the  date  of  his 
contract  with  Colborn,  but  acquired  title  to  them  before  his 
sale  to  the  plaintiff  in  January,  1852,  the  plaintiff  acquired  a 
valid  title.  This  request  was  declined,  and  the  jury  were  in- 
structed that  the  purchase  by  Clark  of  Colket,  in  April,  1851, 
enured  to  the  benefit  of  those  claiming  under  the  contract  be- 
tween Clark  and  Colborn,  so  long  as  the  same  remained  vtflid 
and  unrescinded.  Both  the  request  and  the  instruction  appear 
to  have  been  based  on  the  assumption  that  the  contract  was  one 
of  present  sale  of  the  logs ;  and  the  position  of  the  plaintiff 
was  that  it  vested  in  the  purchaser  only  such  right  as  the  seller 
had  at  the  time ;  that  there  was  no  express  warranty  of  title, 
and  none  would  be  implied,  as  Clark  had  not  then  possession  of 
the  logs ;  and  therefore  Clark  was  not  estopped  from  setting  up 
a  subsequently  acquired  title  for  his  own  benefit.  This  posi- 
sition  was  sound,  if  the  assumpti(m  on  which  it  was  founded  was 
correct.  The  principle  on  which  a  subsequent  purchase  of 
property  by  one  who  had  previously  assumed  to  sell  it,  enures 
to  the  benefit  of  his  vendee,  is  that  of  estoppel,  to  avoid  cireu-* 
ity  of  action,  and  is  applicable  only  to  cases  where  the  first  sale 
was  with  warranty.  But  I  am  of  opinion  that  the  contract  be- 
tween Clark  and  Colborn  was  net  a  present  sale ;  it  was  a  mere 
agreement  to  sell|  and  bound  the  former  to  convey  to  the  latter, 
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on  the  payment  being  made,  not  only  his  right  to  the  logs  ex- 
isting at  the  time  of  the  contract,  bat  the  entire  title ;  if  he 
did  not  have  it  then,  he  was  bound  to  procure  it  and  vest  it  in 
the  purchaser. 

Another  proposition  submitted  by  the  plaintiff's  counsel  for 
the  charge  was,  that  under  the  contract  between  Clark  and 
Colborn,  no  title  to  the  logs  passed  until  full  payment  of  all  the 
installments.  The  justice  refused  so  to  charge,  but  advised  the 
jury,  as  I  understand  the  case,  that  the  lien  on  the  logs  reserved 
by  the  contract,  was  discharged  by  the  payment  of  what  had 
become  due  under  the  contract  up  to  the  time  of  the  levy  of  the 
attachment.  In  this  refusal  and  ruling,  I  am  satisfied  a  sub* 
stantial  error  was  committed.  The  contract  is  designated  there- 
in as  articles  of  agreement  between  the  parties  to  it,  and  by  its 
terms  Clark,  ^*  upon  the  payment  to  him,  his  heirs  or  assigns, 
of  the  sum  of  $18,000,"  in  the  manner  and  at  the  times  pro- 
vided in  the  contract,  "  agrees  to  sell  and  convey  to  said  Col- 
bom,  his  heirs  or  assigns,"  certain  real  estate  described  therein, 
situate  in  the  county  of  Tioga  and  state  of  Pennsylvania,  and 
"  owned  by  Coffin  Colket,  of  the  city  and  county  of  Philadel- 
phia ;"  and  Colborn  agrees  to  pay  Clark  the  sum  named,  in 
installments.  It  is  next  stated,  that  "the  logs  cut  on  the  prem- 
ises are  all  to  be  included  in  the  above  purchase  and  sale,  sub- 
ject, however,  to  the  payment  by  the  said  Colborn,  in  cash  on 
demand,  in  addition  to  the  purchase  money  aforesaid,  of  the 
cost  of  catting  and  delivering  the  same  where  they  now  are ;" 
and  Colborn  agrees  to  sell  and  convey  to  one  Whitman,  "  the 
sawyer  at  the  mill,"  any  lands  which  he  may  have  improved  and 
built  upon,  under  an  agreement  with  Colket.  The  contract 
then  proceeds:  "And  it  is  mutually  agreed  and  declared  and 
understood  by  and  between  the  parties  hereto,  that  the  said 
Clark  shall  hold  the  logs  now  on  the  premises,  and  the  lumber 
from  the  same,  and  the  logs  and  lumber  which  the  said  Colborn 
may  hereafter  cut  and  make  from  the  premises,  together  with 
the  present  mill,  machinery  and  fixtures,  and  any  fixtures  or 
machinery  which  he  may  put  upon  the  premises,  as  security  for 
the  payment  of  the  installments,  as  they  shall  from  time  to 


ttOKAOE— DECEMBER,  1865.  205 


Tyler  v.  Slnug. 


time  become  due  and  payable ;  and  the  said  Colborn  is  to  . 
effect  and  keep  the  said  mill  and  lumber  well  insured,  and  the* 
policy  assigned  to  the  said  Clark,  for  the  payments  to  the 
amount  of  said  policy,  and  no  timber  to.  be  cut  upon  the  prem- 
ises aforesaid  during  the  pendency  of  this  agreement,  except 
sufficient  to  stock  the  mill,  or  any  mills  which  he  may  erect 
upon  said  premises.  It  is  manifest,  I  think,  from  the  terms  of 
the  contract,  that  it  was  not  contemplated  by  the  parties  that 
the  title  to  any  portion  of  the  subject  of  it  should  be  vested  in 
Colborn  until  full  payment  of  the  whole  purchase  money. 
Clark  was  to  convey  upon  the  payment  thereof,  and  to  hold  the 
logs  and  the  lumber  as  security  for  the  payment  of  the  install* 
ments.  His  obligation  to  convey  was  made  dependent  upon 
payment,  not  of  any  particular  installments,  but  all  of  them. 
The  parties  evidently  intended  that  Clark  should,  for  his  abun* 
dant  security,  retain  the  title  after  he  should  acquire  it  from 
Colket,  except  as  he  should  give  Colborn  permission  to  make 
sales.  {Strojig  v.  Taylor,  2  Hill,  826.)  The  importance  of 
this  point  is  apparent  from  the  consideration  that  if  the  fair 
import  of  the  contract  be  as  I  have  stated,  the  lumber  in 
question  was  not  subject  to  attachment  for  the  debts  of  Col- 
born ;  and  the  plaintiff,  aside  from  any  question  of  fraud,  ac- 
quired the  title  to  it,  so  far  as  is  necessary  to  sustain  this  action, 
under  the  bill  oi  sale  from  Clark  to  him  in  January,  1852. 

Evidence  was  given  at  the  trial,  on  the  part  of  the  plaintiff, 
to  prove  that  the  plaintiff,  by  an  agent  of  his,  took  possession 
of  the  lumber  in  August,  1851 ;  and  the  justice  charged  the 
jury  that  the  delivery  of  possession  must  have  been  sufficient 
to  make  a  transfer  of  personal  property  valid,  by  the  laws  of 
Pennsylvania,  which  required  an  actual  and  absolute,  not  an 
implied  or  qualified  delivery."  The  plaintiff  and  Colborn  were 
citizens  of  this  state,  the  assignment  of  the  contract  with  Clark 
waa  made  in  this  state,  and  the  logs  were  personal  property ; 
and  upon  the  general  principle  that  the  lex  loci  contractus  con- 
trols the  nature,  construction  and  validity  of  the  contract,  it  is 
clear,  I  think,  that  the  validity  and  effect  of  the  assignment, 
and  the  delivery  and  change  of  possession  of  the  logs  necessary 
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to  sustain  it,  depend  upon  our  laws.  (2  Kenfs  Com.  455. 
Van  Buskirk  v.  The  Hartford  Fire  Ins.  Co,,  14  Coim.  588. 
Clark  V.  Tucker,  2  Sandf,  157.) 

The  jury  were  also  advised,  in  reference  to  taking  possession 
of  the  lumber  by  the  plaintiff's  agent,  that  if  a  subsequent 
measurement  of  the  lumber  was  required,  to  ascertain  the  quan- 
tity, the  title  would  not  pass  until  such  measurement  was  made. 
But  the  evidence  tended  to  prove  that  the  lumber  was  piled  by 
itself,  preparatory  to  shipping,  and  that  possession  of  the  whole 
of  it  was  delivered.  If  such  was  the  fact,  a  measurement  was 
not  necessary  to  vest  the  title  in  the  plaintiff.  It  is  only  when 
something  remains  to  be  done  which  is  by  the  contract  a  con- 
dition precedent  to  the  passing  of  the  title,  that  the  title  will 
not  pass  until  the  act  be  performed.  {Dennis  v.  Alexander, 
3  Barr's  Rep.  50.  2  Kenfs  Com.  496,  note  2.)  In  Cro- 
foot  V.  Bennett,  (2  Com^tock  258,)  it  was  held  that  a  delivery 
of  a  brick-yard,  on  a  sale  of  a  portion  of  the  bricks  by  the 
thousand,  not  counted  or  marked,  passed  the  property  in  those 
sold  ;  that  it  was  left  to  the  vendee  to  make  his  own  selection. 

Several  other  questions  are  presented  in  the  case,  and  in 
the  points  made  on  the  part  of  the  plaintiff,  but  the  considera- 
tion of  them  is  not  necessary. 

A  new  trial  must  be  granted,  with  costs  to  abide  the  event. 

[Monroe  General  Term,  December  8,  1856.  Sdden,  T.  B.  Strang  and 
WeiUs,  JusUoes.] 
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A  detemuDation,  made  hy  town  snperinteDdeDts  of  oonunon  schools,  In  a  case 
where  a  school  district  embraces  a  part  of  more  than  one  town,  upon  the  ques- 
tion whether  the  valuations  of  real  property  upon  the  several  assessment  rolls 
of  said  towns  are  substantially  just,  as  compared  with  each  other,  so  fkr  as 
such  district  is  concerned,  and  specifying  the  relative  proportion  of  taxes  that 
ought  to  be  assessed  upon  the  real  property  of  the  parts  of  such  district  so 
lying  in  different  towns,  is  void  unless  a  previous  application,  upon  the  subject, 
has  been  made  to  the  superintendents,  by  i?te  trustees  of  the  district,  or  of 
persons  liaHe  to  pay  taxes  upon  real  property  therein. 

if  the  determination  does  not  show,  upon  its  fkce,  that  an  application  had  been 
made  to  the  superintendents  by  the  trustees,  or  persons  liable  to  pay  taxes,  but 
only  that  they  acted  **  agreeably  to  the  request  of  a  number  of  the  inhabitants 
of  said  district,"  it  will  be  insufficient 

The  authority  of  the  superintendents  to  act  being,  by  the  express  terms  of  the 
statute,  dependent  upon  an  application  by  particular  officera  or  persons,  proof 
of  an  application  by  such  officers  or  persons  is  necessary  to  establish  their 
authority.    Power  to  act,  in  the  case,  cannot  be  presumed. 

Where  town  superintendents  of  schools  make  a  valid  determination,  under  ^  72, 
Laws  of  1847,  page  696,  but  the  trustees  of  the  district,  instead  of  complying 
with  its  directions,  and  making  the  equalization  thus  established  tlie  basis  fbr 
apportioning  a  tax,  take,  in  its  stead,  the  last  assessment  rolls  of  the  respective 
towns,  this  wiU  not  render  the  proceeding  of  the  trustees  void,  and  make  them 
liable  as  trespassers  for  the  taking  of  property  under  a  tax  warrant  issued  by 
them. 

Having  fUll  authority  to  apportion  the  tax,  and  proceed  to  collect  it,  if  any  error 
is  committed  by  them — as  in  adopting  a  wrong  principle  in  the  apportionment, 
by  which  the  proportions  assessed  are  illegal — such  error  relates  merely  to  the 
mode  of  their  proceeding.    The  apportionment  is  an  act  judicial  in  its  nature. 

It  is  a  general  rule  that  public  officers  are  not  answerable  in  damages,  for  theu- 
prooeedings,  on  account  of  an  error  in  judgment,  when  acting  judicially. 

If  they  have  general  authority  in  any  case,  a  mere  error  in  law  or  fact  in  exer- 
cising their  authority,  will  not  make  their  action  a  nullity.  Their  acts  will  be 
valid  antU  reversed  or  set  aside. 

Alexander  v.  Hayt,  (7  Wend.  89,)  declared  to  be  ovemiiled  by  the  subsequent 


THIS  was  an  appeal  from  a  judgment  of  the  conntj  court  of 
the  county  of  Seneca,  reversing  the  judgment  of  a  justice 
of  the  peace.  Hill  sued  Sellick  and  Hand,  to  recover  the  value 
of  a  set  of  harness  taken  and  converted  by  them.  The  defend- 
ants justified  on  the  ground  that  they  were  trustees  of  joint 
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school  district  No.  4,  in  the  towns  of  Ovid  and  Covert,  in  said 
county,  and  that  the  property  in  question  was  levied  upon  and 
sold  by  the  collector  of  said  district,  by  virtue  of  a  warrant 
issued  by  the  defendants  as  such  trustees,  to  said  collector,  to 
collect  a  tax  assessed  by  them  upon  the  taxable  inhabitants  of 
the  district,  in  pursuance  of  a  vote  of  the  inhabitants  of  said 
district,  for  the  purpose  of  building  a  new  school  house.  An 
equalization  had  been  made  by  the  town  superintendents  of  Ovid 
and  Covert,  according  to  an  act  passed  December  15,  1847. 
{Sess.  Laws  of  1847,  p,  696,  §  72.)  And  the  trustees,  instead 
of  making  such  equalization  the  basis  for  the  apportioning  of  the 
tax,  took  in  its  stead  the  last  assessment  rolls  of  the  respective 
towns.  The  plaintiff  recovered  a  judgment  for  ||19.50,  besides 
costs,  before  the  justice.  The  county  court  reversed  the  judg- 
ment, upon  the  ground  that  the  vote  of  the  district  conferred  ju- 
risdiction upon  the  trustees,  and  that  in  fixing  upon  the  basis 
for  the  apportionment  of  the  tax,  they  were  acting  judicially, 
and  were  not,  therefore,  liable  as  trespassers,  whereas  it  was 
insisted  by  the  plaintiff  that  they  were  acting  ministerially  in 
deciding  what  their  basis  should  be,     The  plaintiff  appealed. 

T.  Pinnegan,  for  the  appellant, 

Z>.  Herron,  for  the  respondents, 

By  the  Court,  T.  R.  Strong,  .P.  The  ground  of  recovery 
by  the  plaintiff  before  the  justice  appears  to  have  been,  that  the 
trustees  in  assessing  the  tax  voted  by  the  district,  did  not  assess 
one  half  on  the  part  of  the  district  lying  in  the  town  of  Ovid, 
and  one  half  on  the  part  lying  in  the  town  of  Covert,  according 
to  a  determination  of  the  town  superintendents  of  the  respective 
towns,  previously  made ;  and  that  therefore  the  assessment,  and 
the  warrant  issued  for  the  collection  of  the  tax,  under  which  the 
plaintiff's  property  was  taken,  were  absolutely  void. 

It  is  claimed  by  the  plaintiffs  that  the  determination  of  the 
superintendents  was  unauthorized  and  void  ;  that  if  otherwise 
the  assessmeiit  and  warrant  were  merely  erroneous,  not  void ; 
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and  that  therefore  the  defendants  are  not  liable  as  trespassers 
for  the  taking  of  the  property  under  the  warrant  These  are 
the  leading  questions  in  the  case. 

By  section  72,  laws  of  1847,  page  696,  it  is  provided  that "  in 
every  case  where  a  district  embraces  a  part  of  more  than  one 
town,  the  town  superintendents  of  the  towns  so  in  part  embraced, 
upon  application  of  the  trustees  of  such  districts,  or  of  those  per- 
soDB  liable  to  pay  taxes  upon  real  property  therein,  shall  proceed 
to  inquire  and  determine  whether  the  valuation  of  real  property 
upon  the  several  assessment  rolls  of  said  towns  are  substantially 
just  as  compared  with  each  other,  so  far  as  such  district  is  con- 
cerned, and  if  determined  not  to  be  so,  they  shall  determine  the 
relative  proportion  of  taxes  that  ought  to  be  assessed  upon  the 
real  property  of  the  part  of  such  districts  so  lying  in  different 
towns,  and  the  trustees  of  such  district  shall  thereupon  assess 
the  proportion  of  any  tax  thereafter  to  be  raised,  according  to 
tiie  determination  of  said  superintendents,  until  the  same  shall 
be  altered  by  said  superintendents  upon  like  application,  using 
the  assessment  rolls  of  the  several  towns  to  distribute  the  said 
proportions  among  the  persons  liable  to  be  assessed  for  the 
same."  The  determination  is  as  follows :  "  We  the  subscribers, 
superintendents  of  common  schools  of  the  towns  of  Ovid  and 
Covert,  having  this  day  met  in  school  district  No.  4,  in  Ovid  and 
Covert,  agreeably  to  the  request  of  a  number  of  the  inhabitants 
of  said  district)  for  the  purpose  of  equalizing  the  valuation  of 
the  real  estate  of  said  district,  do  find  on  examination  that  its 
present  valuation  is  unequal,  and  in  our  judgment  unjust,  so  far 
as  said  district  is  concerned.  We  therefore  determine  and  re- 
solve that  the  taxes  now  and  hereafter  to  be  levied  in  said  dis- 
trict for  all  school  purposes  shall  be  in  the  following  proportions 
on  the  real  estate,  viz :  that  part  of  said  district  lying  in  the 
town  of  Ovid  shall  pay  one  half,  and  that  part  lying  in  the  town  of 
Covert  shall  pay  one  hal£"  The  only  authority  which  the  super- 
intendents possessed  for  making  such  a  determination,  is  the 
provision  of  the  statute  above  given;  and  if  under  that  the  de- 
termination made  was  not  warranted,  it  was  invalid,  iemd  might 
be  disregarded. 
Vol.  XXL  27 
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It  will  be  noticed  that  the  determination  in  question  does  not 
show  upon  its  face,  that  an  application  upon  the  subject  had 
been  made  to  the  superintendents,  by  the  trustees  of  the  district 
or  persons  liable  to  pay  taxes  upon  real  property  therein; 
but  only  that  they  acted  ^'  agreeably  to  the  request  of  a  number 
of  the  inhabitants  of  said  district."  No  evidence  was  given  on 
the  trial,  of  any  application  to  them,  beyond  the  determination 
itself,  and  the  point  was  distinctly  taken,  on  offering  the  deter- 
mination in  evidence,  that  it  was  void  for  want  of  such  an  appli- 
cation as  is  prescribed  by  the  statute.  I  am  satisfied  that  the 
determination  cannot  be  upheld,  in  the  absence  of  evidence  of  a 
proper  application.  The  authority  of  the  superintendents  to  act 
in  the  matter  was,  by  the  express  terms  of  the  statute,  depen- 
dent upon  an  application  by  particular  officers  or  persons  ;  and 
proof  of  an  application  by  such  officers  or  persons  was  necessary 
to  establish  their  authority.  Power  to  act  in  the  case  cannot  be 
presumed. 

But,  assuming  that  the  determination  was  valid,  did  the  omis- 
sion of  the  trustees  to  comply  with  it  render  their  proceedings 
void,  and  themselves  liable  as  trespassers,  for  the  taking  of  the 
property  under  the  warrant  ?  They  had  full  authority  to  appor- 
tion the  tax,  and  proceed  to  collect  it,  and  if  any  error  was  com- 
mitted by  them  it  related  to  the  mode  of  their  proceeding.  They 
adopted  a  wrong  principle  in  the  apportionment,  by  which  the 
proportions  assessed  were  illegal.  But  the  apportionment  was 
an  act  judicial  in  its  nature ;  and  it  is  a  general  rule  that  public 
officers  are  not  answerable  in  damages  for  their  proceedings,  on 
account  of  an  error  in  judgment,  when  acting  judicially.  If  they 
have  general  authority  in  any  case,  a  mere  error  in  law  or  fact 
in  exercising  their  authority,  will  not  make  their  action  a  nul^ 
lity.  Their  acts  will  be  valid  until  reversed  or  set  aside.  On 
principle  I  am  satisfied  the  defendants  cannot  be  held  to  be 
trespassers. 

In  Alexander  v.  Hoi/i,  (7  Wend.  89.)  it  was  decided  that  the 
trustees  of  a  school  district  were  liable  in  trespass  for  the  taking 
of  property  under  their  warrant,  for  the  collection  of  a  taz,  be- 
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cause  in  apportioning  the  tax  they  were  not  governed  by  the 
last  completed  assessment  roll  of  tho  town,  as  was  required  by 
the  statute.  But  in  Eastori  v.  Calendar^  (11  Wend.  90,)  ia 
which  the  property  of  the  plaintiff  had  been  taken  under  a  war- 
rant issued*  by  such  officers,  it  was  held  that  the  trustees  were 
not  trespassers  on  account  of  an  error  in  making  out  the  tax  by 
including  with  the  sum  voted,  five  per  cent  for  collector's  fees. 
And  in  Randall  v.  Smithy  (1  Denio,  214,)  in  which  it  appeared 
that  the  trustees  in  making  out  the  tax,  assessed  a  person  whose 
name  was  not  contained  in  the  last  assessment  roll  of  the  town ; 
and  varied  from  the  assessment  roll  in  respect  to  the  valuations 
of  property,  and  that  they  omitted  to  give  the  notice  required 
by  the  statute  in  such  a  case,  it  was  held  that  the  trustees  were 
not  liable  in  trespass  at  the  suit  of  a  person  whose  property  had 
been  seized  under  the  warrant  for  the  collection  of  the  tax.  The 
court  in  that  case  refer  to  the  cases  of  Alexander  v.  Hoyt  and 
Easicn  v.  Calendar^  and  state  that  the  question  in  the  Isitter 
was  similar  to  that  in  the  former,  and  that  the  doctrine  of  the 
latter  case  is  correct.  In  Pinch  v.  Cleveland^  (10  Barb.  290,) 
it  was  held  that  a  warrant  issued  by  trustees  for  the  collection 
of  a  rate-bill  for  teacher's  wages,  which  included,  in  addition  to 
the  amount  of  wages  for  the  period  actually  taught,  a  sum  as  for 
wages  for  twenty  days  after  the  teacher  had  been  dismissed,  al- 
though the  rate-bill  was  erroneous,  was  valid,  and  a  protection 
to  the  trustees  for  acts  done  under  it.  The  point  was  not  neces- 
sarily passed  upon,  but  it  was  fully  considered.  The  principle 
of  all  these  cases  is  the  same.  There  is  no  substantial  differ- 
enoe  between  an  error  as  to  the  basis  of  the  apportionment,  and 
the  amount  apportioned,  when  the  amount  is  too  large.  In  the 
former  case,  some  of  the  taxable  inhabitants  are  required  to  pay 
more,  and  some  less  than  they  are  legally  liable  for ;  in  the  lat- 
ter, all  are  required  to  pay  too  much.  The  ease  of  Alexander 
▼.  Hoyt  cannot  stand  with  the  subsequent  cases,  and  I  think 
must  be  regarded  as  overruled  by  them. 

For  all  such  errors  as  those  Alleged  in  the  cases  cited,  and  in 
the  present  case,  an  ample  remedy  is  given  by  appeal  to  the 
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In  my  opinion  the  judgment  of  the  justice  was  properly 
reversed,  and  the  judgment  of  the  oonnty  court  should  be 
affirmed. 


[Monroe  General  Term,  December  8, 1866.    S$lde%,  T.  R.  Strtmg  and 
WdUi,  Justices.] 


The  Monterey,  Cooper's  Plains,  Painted  Post  and 
Corning  Plank  Boad  Company  vs.  Faulkner. 

The  penalty  of  S26,  imposed  by  statute  upon  any  person  who  shall  "  foixdUy  or 
fraadalently  pass  any  gate"  on  any  turnpike  or  plank  road,  without  having 
paid  the  legal  toll,  is  not  incurred  by  an  individual  who  merely  passes  through 
a  gate  with  his  team,  and  offers  a  bank  bill  in  payment  of  the  toll,  and  refosea 
to  pay  in  any  other  way. 

To  constitute  a  forcible  passage  of  a  gate,  the  passage  must  beeflEbcted  hy  actual 
fbroe,  or  by  at  least  oflfering  some  violence,  to  overcome,  remove  or  prevent  the 
obstacle  created  1^  the  gate. 

To  make  the  passage  ftaudulent,  some  artifice  must  be  employed,  or  some  de- 
ception practiced  on  the  toU-gatherer 

APPEAL  from  a  judgment  of  the  Steuben  county  court  The 
action  iras  commenced  before  a  justice  of  the  peace,  to  re- 
cover of  the  defendant  a  penalty  of  $25  for  forcibly  passing  a 
toll-gate  of  the  plaintiffs.  The  justice  rendered  a  judgment 
in  favor  of  the  plaintiffs,  for  the  penalty,  and  costs,  and  on  ^ 
peal,  the  county  court  reversed  the  judgment  The  plaintiffii 
appealed  to  the  supreme  court. 

W.  Irvine^  for  the  appellants. 

Oeorge  B.  Bradley^  for  the  respondent 

By  the  Courts  T.  B.  Stronq,  J.    The  revised  statutes  in 
aspect  to  turnpike  corporations,  {wA.  1,  p.  684|  h  86^)  pvofide 
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that  "  each  toll-gatherer  may  detain  and  prevent  from  passing 
ihrongh  his  gate,  the  persons  riding,  leading  or  driving  animals 
or  carriages  subject  to  toll,  nntil  they  shall  have  paid,  respect- 
ively, the  tolls  anthorized  by  law."  By  §  64,  ib.  p.  588,  a  pen- 
alty of  $25  is  imposed  upon  every  person  who  shall  "  forcibly 
or  firandolently  pass  any  gate,"  on  any  turnpike  road,  without 
having  paid  the  legal  toll.  These  provisions  are  made  applica- 
ble to  plank  road  companies,  by  chap.  71,  §  2  of  the  laws  of  1850. 

This  action  was  brought  to  recover  a  penalty  alleged  to  have 
been  incurred  by  the  defendant  under  §  54,  above  cited,  by  for- 
cibly passing  a  toll-gate  of  the  plaintiffs.  The  only  evidence 
in  the  case  in  respect  to  the  passing  of  the  gate  by  the  defend- 
ant was,  that  the  defendant,  with  a  span  of  horses,  passed 
through  the  gate  and  was  requested,  by  a  person  in  charge',  to 
pay  the  toll ;  that  the  defendant  offered  a  bank-bill  in  payment, 
and  refused  to  pay  in  any  other  way.  This  falls  far  short 
of  what  was  required  to  maintain  the  action.  To  constitute  a 
forcible  passage  of  a  gate,  the  passage  must  be  effected  by  ac- 
tual force,  as  opening  the  gate,  taking  hold  of  and  keeping  it 
open,  or  some  other  similar  act,  or  at  least  offering  some  vio- 
lence to  overcome,  remove  or  prevent  the  obstacle  of  the  gate  to 
the  passage.  Nothing  less  than  this  will  satisfy  the  fair  import 
of  the  term  "forcibly,"  as  used  in  the  statute,  or  the  spirit  of 
the  provision  of  which  it  is  a  part. 

The  legislature  obviously  intended  the  exercise  by  the  toU- 
gaiherer,  of  the  authority  given  to  him  to  detain  and  prevent 
persons  from  passing  the  gate  nntil  they  had  paid  the  toll,  as  the 
ordinary  means  of  enforcing  payment,  and  to  impose  a  penalty 
in  those  cases  only  where  the  ordinary  means  are  rendered  in- 
effectual by  such  force  as  above  described,  or  by  fraud,  leaving 
the  company,  in  all  cases  where  their  agent  omits  to  employ 
those  means,  to  the  remedy  by  action. 

It  is  not  alleged  in  the  complaint  in  this  case  that  the  pass- 
age ef  the  gate  by  the  defendant  was  fraudulent,  but  if  it  was, 
I  should  hold  that  the  evidence  did  not  sustain  the  allegation. 
Some  artifice  must  be  employed,  or  some  deception  practiced  on 
the  toll-gatherer,  in  effecting  the  passage,  to  make  it  fraudulent. 
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It  is  not  necessary  to  coneider  other  questions  in  the  case. 
The  judgment  before  the  justice  was  properly  reversed  in  the 
county  court,  and  the  judgment  of  the  latter  court  must  be 
affirmed. 

[MoNBOE  General  Term,  Deoember  3,  1855.    SMen^  T.  A.  Strong  aod 

WelleSy  Justices.] 


The  People  vs.  Clark  and  Gorton. 

The  validity  of  a  bond  given  for  the  appearance  of  a  defendant,  upon  an  ad- 
joumment  of  proceedlDgs  in  bastardy,  is  not  afibcted  by  the  circnmstance  that 
one  of  ihe  justices  before  whom  the  proceedings  are  had,  and  the  bond  given, 
had  been  previously  employed  by  the  defendant  as  his  counsel,  in  the  case. 

Where,  on  the  day,  and  at  the  place,  specified  in  the  condition  of  such  a  bond 
for  the  appearance  of  the  aocnsed,  another  Jostice  waa  associated  witlr 
the  one  who  issued  the  warrant,  Instead  of  F.  who  had  previously  acted  as 
associate  justice,  in  taking  the  bond,  and  F.  was  present  on  the  at^oumed 
day,  acting  as  the  counsel  of  the  accused,  and  consented  to  the  substitution  \ 
it  was  held  that  this  consent  was  binding  on  the  accused ;  and  that  it  was 
competent  for  him,  by  his  counsel,  to  waive  all  objection  arising  from  the  sub- 
Mitution  of  another  justice  In  the  place  of  F. ;  which  be  had  done  by  giving 
such  consent 

Where  a  bond  of  this  description  is  in  the  name  of  the  people  as  obligees,  it 
may  be  prosecuted  in  their  names.  If  not  prosecuted  by  the  proper  oflScer, 
the  remedy  is  by  motion. 

r[IS  action  was  brought  upon  a  bond  given  for  the  appearance 
of  the  defendant  Clark  before  two  justices,  upon  adjourn-* 
ment  of  the  proceedings  in  a  bastardy  case.  Breach,  the  non- 
appearance of  Clark  before  the  justices  named,  at  the  time  and 
place  specified  in  the  condition,  although  the  justices  w^re  then 
and  there  duly  convened  for  the  purpose  of  having  an  examinar 
tion  and  adjudication.  The  bond  was  to  the  people.  It  was 
dated  April  20th,  1852,  was  in  the  penalty  of  $1000,  and  re- 
cited that  the  defendant,  Thomas  Clark,  had  on  that  day  been 
brought  before  Benjamin  B.  Sutton  and  Thomas  Finnegan,  two 
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of  the  justices  of  the  peace  of  the  county  of  Seneca,  charged 
upon  the  oath  of  Elizabeth  Wilson  with  being  the  repated 
fiither  of  a  bastard  child  of  which  she  had  been  delirered. 
That  the  said  justices  had  associated  together,  pursuant  to  the 
statute,  to  examine  the  matter,  and  adjudicate  respecting  the 
filiation  and  maintenance  of  such  bastard  child,  and  that  at 
the  request  of  Clark  the  said  justices  had  determined  to  ad- 
journ such  examination  until  the  20th  day  of  May  then  next. 
The  condition  was  that  Clark  should  personally  appear  before 
the  said  justices  on  the  20th  day  of  May,  1852,  at  ten  o'clock 
in  the  forenoon,  at  d^c,  and  not  depart  there&om  without  leave 
of  said  justices.  The  answer  denied  the  allegations  in  the 
complaint,  and  alleged  that  Benjamin  B.  Sutton  and  James 
Faster^  Esqrs.  convened  at  &c.,  on  the  day  specified  in  the 
bond,  instead  of  Sutton  and  Finnegan,  for  the  examination  of 
Clark  ;  and  that  if  Clark  was  solemnly  called  he  was  called  by 
said  Svtton  and  Foster,  and  not  by  said  Sutton  and  Finnegan,  as 
alleged  in  the  complaint.  The  plaintifis.  in  their  reply,  alleged 
that  the  said  Thomas  Finnegan,  between  the  20th  day  of  April 
and  the  20th  day  of  May.  1852,  became  the  attorney  and  counsel 
of  the  said  Thomas  Clark  in  respect  to  the  proceedings,  pend- 
ing before  the  said  justices.  And  that  the  said  Benjamin  B. 
Sutton  and  James  Foster,  Esqrs.,  convened  on  the  said  20Ch 
day  of  May,  by  reason  of  the  said  Finnegan  having  become 
counsel  as  aforesaid ;  and  that  said  Finnegan  was  present  when 
they  so  convened,  as  the  attorney  and  counsel  of  the  said  Thom- 
&s  Clark,  and  assented  to  the  said  James  Foster  being  associ- 
ated with  the  said  Benjamin  B.  Sutton  in  the  place  of  the  said 
Finnegan. 

The  cause  was  tried  at  the  circuit  in  Seneca  county,  in  Sep- 
tember, 1853,  before  Justice  Selden  and  a  jury.  The  jury 
brought  in  a  verdict,  subject  to  the  opinion  of  the  court,  by 
which  they  found  that  the  defendants  did  make  and  execute  a 
bond  as  described  in  the  complaint,  and  that  on  the  day  and  at 
the  place  mentioned  in  the  condition  of  said  bond  for  the  ap- 
pearance of  the  said  Thomas  Clark,  the  said  Benjamin  B.  Sut- 
ton, who  associated  James  Foster  a  justice  with  him  in  place 
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of  Thomas  Finnegan,  Esqr.  in  the  presence  and  hearing  of 
the  said  Finnegan,  who  was  sitting  at  the  table  with  said 
justices  as  connsel  for  said  Thomas  Clark,  called  the  said  Clark, 
who  did  not  appear  but  made  default.  But  he  the  said  Finne- 
gan was  then  the  counsel  of  the  said  Thomas  Clark  and  was 
then  assuming  to  act  as  such  counsel  and  not  as  a  part  of  the 
court,  but  consented  to  the  associating  of  said  Foster  as  afore> 
said.  When  the  plaintiffs  rested,  the  defendant's  counsel 
moved  for  a  nonsuit  upon  the  following  grounds :  1st.  That  this 
action  could  not  be  sustained  in  the  name  of  the  people.  2d.  If 
the  action  could  be  sustained  in  their  names,  the  names  of  the 
persons  for  whose  benefit  the  action  was  brought,  ought  to  have 
been  stated  in  the  complaint.  8d.  The  people  had  no  right 
to  prosecute  this  action  by  D.  Herron,  as  their  attorney; 
that  the  bond  could  be  prosecuted  only  by  the  attorney  general 
or  district  attorney.  4th.  No  default  on  the  part  of  Clark  had 
been  proved ;  that  there  was  no  court  convened  on  the  20th  of 
May  before  whom  he  could  appear ;  that  the  justices  who  took 
the  bond  should  have  convened  on  that  day,  and  that  Sutton 
had  no  power  to  associate  Foster  with  him.  The  justice  over^ 
ruled  the  motion  for  a  nonsuit  and  the  defendant's  counsel  ex- 
cepted. 

D.  Herron^  for  the  plaintiffs. 

T.  Firmegan^  for  the  defendants. 

By  the  Court,  T.  B.  Strong,  J.  The  validity  of  tne  bond 
is  not,  in  my  opinion,  affected  by  the  circumstance  that  Finne- 
gan, the  associate  justice,  had,  when  the  bond  was  taken,  been 
employed  by  the  defendant  Clark  as  Clark's  counsel  in  the  case. 
It  is  provided  by  statute,  {Laws  of  1847,  cA.  280,  §  81,)  that 
"  no  judge  of  any  court  shall  have*  a  voice  in  the  decision  of 
any  cause  in  which  he  has  been  counsel,  attorney,  or  solicitor, 
or  in  the  subject  matter  of  which  he  is  interested,"  but  that 
provision  does  not  reach  the  present  case.  If  applicable  to  a 
justice,  in  such  a  proceeding,  it  relates  only  to  a  decision  of  the 
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erase.  In  the  absence  of  any  other  statute  prohibition  embrac- 
ing the  case,  I  think  Finnegan  was  not  absolutely  disqualified 
as  such  justice  because  he  was  Clark's  counsel.  Clark  has  no 
reason  to  complain,  nor  his  co-defendant,  any  more  than  Clark 
himself. 

It  is  found  by  the  jury,  that  on  the  day  and  at  the  place 
Bj>ecified  in  the  condition  of  the  bond  for  the  appearance  of 
Clark,  the  justice  Foster  was  associated  with  the  justice  who 
issued  the  warrant,  with  the  consent  of  Finnegan,  who  was 
present  acting  as  Clark's  counsel  in  the  matter.  I  think  this 
consent  was  binding  on  Clark,  and  that  it  was  competent  for 
him  by  his  counsel  to  waive  all  objection  arising  from  the  sub- 
stitution of  another  justice  in  the  place  of  Fiimegan.  The 
consent  given  was  such  waiver.  The  operation  of  the  consent 
and  substitution  was,  to  make  Foster  an  associate  justice,  with 
like  effect  as  if  he  had  been  associated  originally,  Foster, 
being  a  justice  of  the  peace  of  the  county,  might  have  been 
associated  in  the  first  instance  ;  he  had  full  power  under  the 
statute  to  act,  on  being  associated ;  and  no  ground  of  objection 
to  him  as  associate  justice  existed,  except  that  another  had 
been  called  on  and  acted  as  such.  This  might  be  removed  by 
consent.  The  consent  did  not  confer  any  power  on  Foster ;  it 
simply  authorized  his  substitution. 

The  bond  was  in  the  name  of  the  people  as  obligees ;  and 
might  be  prosecuted  in  their  names  ;  if  not  prosecuted  by  the 
proper  officer  the  remedy  was  by  motion. 

In  my  opinion,  the  plaintiffs  are  entitled  to  judgment  on  the 
Terdict. 

[Monroe  Oeneiul  Term,  December  8,  1855.  Selden,  T.  B,  Strong  and 
Welles,  JnsticeB.] 
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W.  H.  Perkins  vs.  Daniel  Goodman,  James  Goodman 
and  John  McElrone. 

Where  J.  G.  signed  an  instrument  by  which  he  authorized  D.  G.  to  use  his,  J. 
G.'s  name  "  to  his  agreement,"  without  specifying  any  agreement  in  particu- 
lar, it  was  held  that  parol  proof  of  what  D.  G.  told  J.  G.  he  wanted  the  writ- 
ing for,  at  the  time  when  he  obtained  it.  was  admissible. 

In  such  cases  evidence  of  extrinsic  or  surounding  circumstances  Is  competent, 
to  show  what  agreement  the  party  giving  the  authority  intended  to  have  sign- 
ed in  his  name. 

An  individual  executing  an  instrument  already  signed  by  others,  who  are  named 
as  the  parties  to  it,  thereby  becomes  a  party  to  the  instrument,  and  is  bound 
by  it,  although  not  named  in  the  body  of  the  writing. 

The  undertaking  of  a  surety  who  signs,  upon  the  face,  or  at  the  end,  of  a  con- 
tract, with  the  principal,  although  he  adds  the  word  surety  to  his  name,  is  an 
original  and  not  a  collateral  undertaking. 

It  is  not  a  promise  to  answer  for  the  debt,  default  or  miscarriage  of  another,  but 
is  an  undertaking  for  a  direct  performance  on  his  own  part. 

The  surety  becomes  a  party  to  the  contract,  and  may  be  treated  as  principal  by 
the  creditor,  although  he  is  merely  a  surety  as  between  him  and  the  other 
party,  with  whom  he  jointly  or  severally  undertakes. 

In  such  cases  no  writing,  other  than  the  body  of  the  contract,  is  necessary ;  and 
the  statute  of  frauds  has  no  application.  The  debt  is  his,  if  the  contnbct 
is  valid. 

But  in  cases  where  the  undertaking  of  the  surety  is  not  for  a  direct  performance 
by  himself,  but  that  his  principal  shall  perform,  and  that  he  will  be  bound 
in  case  of  non-performance  by  the  principal,  the  undertaking  is  collateral.  It 
is  a  promise  di&tinct  and  separate  fh)m  the  original  contract,  to  whicb  it  is 
collateral,  and  must  be  in  writing  and  express  the  consideration. 

Where  a  contract,  between  A.  of  the  first  part  and  B.  and  C.  of  the  second  part, 
is  first  signed  by  A.  and  then  by  B.  and  C,  after  which  it  is  signed  by  D.  as 
"surety,"  the  position  D.'s  name  occupies,  sufficiently  indicates  that  he  in- 
tends to  become  bound  with  B.  dt  C. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a  referee. 
The  action  was  brought  to  recover  the  sum  of  $200  and  inter- 
est, being  the  balance  of  rent  due  upon  certain  premises  situate 
on  Exchange  street,  in  the  city  of  Rochester^  under  a  lease  there- 
of, bearing  date  the  5th  day  of  April,  1852,  executed  by  Alfred 
Ely,  to  the  defendants,  Daniel  Goodman  and  James  Goodman, 
and  signed  by  the  defendant  John  McElrone,  as  security  for  the 
lessees,  which  lease  was  subsequently,  and  before  the  expiration 
thereof,  for  a  valuable  consideration,  assigned  by  the  said  Alfred 
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Ely  to  the  plaintiff.  The  complaint  set  forth  the  granting  of 
the  lease  from  Ely  to  the  defendants,  the  assignment  of  all  his 
interest  in  the  premises,  and  the  rents  thereof,  to  the  plaintiff, 
and  the  amount  claimed  to  be  due.  The  separate  answers  of 
the  defendants  contained  a  general  and  specific  denial  of  each 
and  every  allegation  of  the  complaint. 

On  the  trial  before  the  referee,  the  defendant  Daniel  Good- 
man was  examined  as  a  witness,  by  the  plaintiff.  He  testified 
that  James  Goodman  was  his  father  ;  that  he,  the  witness,  and 
John  McElrone,  executed  the  lease  in  question,  and  that  the 
witness  signed  the  name  of  his  father,  "  James  Goodman  by 
Daniel  Goodman ;"  that  the  only  authority  which  he  had  from 
his  father,  to  execute  the  lease  for  him,  was  the  following  pow- 
er of  attorney :  "I  authorize  Daniel  Goodman  to  use  my  name 
to  his  agreement.  James  Goodman. 

Rochester,  April  1st,  1852." 

The.  witness  was  asked  this  question:  "When  you  obtained 
tbi^  paper  from  yoi^r  father,  what  did  you  tel>  him  you 
TOnted  it  for?''  This  was  objected  to  as  immaterial,  incompe- 
tent aiid  improper.  The  objection  was  sustained,  and  the  plain- 
tiff's counsel  excepted.  The  lease  purported  to  be  made  by 
and  between  "Alfired  Ely  of  the  first  part,  and  Daniel  Good- 
man and  James  Goodman  of  th^econd  part,"  and  was  signed 
by  them ;  also  by  "John  McElrone,  surety."  The  assignment 
from  Ely  to  the  plaintiff  was  admitted.  It  was  proved  that  the 
above  power  of  attorney  from  James  Goodman  was  exhibited  to 
Alfred  Ely,  previous  to  the  execution  of  the  lease,  and  that  an 
arrangement  was  made,  for  the  lease,  on  the  strength  of  that 
instrument.  The  referee  reported  that  the  lease  was  properly 
executed  by  Daniel  Goodman,  who  did  not  appear  in  the  action; 
that  the  execution  thereof  by  James  Goodman  was  not  proved ; 
and  that  John  McElrone  executed  the  same  as  a  mere  surety 
for  Daniel  and  James  Goodman,  without  any  agreement  in 
writing,  on  his  part,  except  what  might  be  inferred  from  the 
word  surety.  He  therefore  decided  that  the  defendants  James 
Goodman  and  John  McElrone  were  entitled  to  judgment.  The 
plaintiffs  appealed. 


/ 
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A.  EUfy  for  the  appellant. 

W.  S.  Bishop^  for  the  respondents. 

By  the  Cmirt^  Johnson,  J.  The  question  put  to  the  wit- 
ness, as  to  what  he  told  his  father  he  wanted  the  writing  for, 
when  he  obtained  it,  was  proper,  and  the  answer  should  have 
been  allowed. 

The  writing  authorized  the  witness  to  use  his  father's  name 
to  his  (the  son's)  agreement,  without  specifying  the  particular 
agreement  intended.  In  such  cases  eyidence  of  extrinsic  or 
surrounding  circumstances  is  competent  to  show  what  agree- 
ment the  party  giring  the  authority  intended  to  haye  signed  in 
his  name.     (1  Oreenl.  Ev.  §§  282,  287,  288.) 

The  referee  aUo  erred  in  holding,  as  matter  of  law,  that 
the  defendant  McEIrone  was  not  a  party  to  the  agreement. 
His  intention  to  be  bound  is  manifest,  from  the  fact  of  his  sign- 
ing as  surety,  with  the  other  parties  to  the  contract.  He  is 
therefore  bound,  although  his  name  does  not  appear  in  the  body 
of  the  contract.  {^Ex  parte  Fulton^  7  Coweuy  484.  Thomas 
V.  Gumaerj  7  Wend.  43.) 

The  undertaking  of  a  surety  who  signs  upon  the  face,  or  at 
the  end  of  a  contract,  with  thf  principal,  although  he  adds  the 
word  surety  to  his  name,  is  an  original  and  not  a  collateral  un- 
dertaking. It  is  not  a  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another,  but  is  an  undertaking  for  a  direct  per- 
formance on  his  own  part.  He  becomes  a  party  to  the  contract^ 
and  may  be  treated  as  principal  by  the  creditor,  although  he 
is  a  surety  merely,  as  between  him  and  the  other  party,  with 
whom  he  jointly  or  sererally  undertakes.  In  such  cases  no 
writing,  other  than  the  body  of  the  contract,  is  necessary ;  and 
the  statute  of  frauds  has  no  application.  The  debt  is  his  if  the 
contract  is  ralid.    (Hunt  v.  Adams,  5  Mass*  Rep.  358.) 

But  in  cases  where  the  undertaking  of  the  surety  is  not  for 
a  direct  performance  by  himself,  but  that  his  principal  shall  per- 
form, and  that  he  will  be  bound  in  case  of  non-performance  by 
the  prindpal,  the  undertaking  is  collaten^    It  is  a  proBuse 
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distinct  and  separate  from  the  original  contract,  to  which  it  is 
collateral,  and  most  be  in  writing  and  express  the  consideration. 
It  is  claimed  that  it  does  not  sufficiently  appear  for  which 
party  the  defendant  McElrone  undertook,  as  surety.  But  I 
think  this  is  manifest  from  the  position  his.  name  occupies. 
The  party  of  the  first  part  signed  and  sealed  first,  and  this  de- 
fendant's signature  follows  that  of  the  other  parties  of  the 
second  part  This,  I  think,  sufficiently  indicates  that  he  intend- 
ed to  be  bound  with  them.  ( TTiomas  v.  Cfumaery  supra.)  The 
judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

[Monroe  Qenerai^  Term,  IXeeemlnr  3, 1S56.    Sddm,  Wettea  aod  Johmon, 
JnsticaB.] 


Gideon  Hu&lbut,  assignee  of  the  Rochester  Insurance  Com* 
pany,  vs.  V.  Perry  Garter. 

The  Same  vs.  V.  Perrt  Carter  and  Bichard  H.  Boot. 

The  Same  vs.  V.  Perrt  Garter  and  Alexander  D. 

Phelps. 

An  insoranoe  company  may  make  a  valid  general  assignment  of  its  property,  fin- 
Hie  benefit  of  creditors.  But.  the  statute  prohibits  the  giving  of  pref^uoes 
in  audi  ajwrignmcpts. 

The  assignee  can  maintain  actions  against  all  the  debtors  of  the  corporation. 

The  duty  imposed  upon  the  directors  of  an  insurance  company,  by  the  act  to 
provide  fbr  the  incorporation  of  fire  insurance  companies,  passed  June  25, 1853, 
to  ascertain  losses,  in  the  first  instance,  and  determitie  what  amount  the  cor- 
pontloQ  is  liable  to  pay,  and  then  to  setUe  and  determine  the  sum  which  each 
penon  insured  is  to  pay,  is  in  its  nature  judicial.  The  statute  has  conferred 
the  power  as  a  personal  trust  upon  the  directors ;  and  they  caimot  delegate  it 
to  another  to  exerdse,  either  by  a  power  of  attorney  or  by  an  assignment. 

Alttiough  a  corporation  can  make  a  voluntary  assignment,  it  cannot  transfer  to 
the  assignee  the  power  of  its  officers.  The  assignment  transfers  the  assets 
rsnaitbeftmiKbiaa.    Andthesgaignse  does  not,  by  accepting  theaaaigo* 
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ment,  become  the  corporation,  nor  acquire  the  powers  which  the  statnte  con- 
fers upon  the  corporate  body  and  its  officers. 
Therefore,  where  premium  notes  are  among  the  assets  assigned  by  an  insur- 
ance company,  the  assignee  has  nO  power  to  make  an  assessment  upon  such 
notes,  to  pay  losses  which  he  has  ascertained  and  determined  to  aUow,  and 
expenses  attending  the  settlement  and  collection  of  the  assessment. 

THE  Rochester  Insurance  Company,  on  the  6th  of  March, 
1854,  in  pursuance  of  a  resolution  of  the  board  of  directors, 
made  a  general  assignment  for  the  benefit  of  its  creditors,  to  the 
plaintiff.  The  capital  of  said  company  consisted  wholly  of  pre- 
mium notes.  On  the  1st  of  May  thereafter,  the  plaintiff,  as 
assignee,  made  an  assessment  upon  the  premium  notes  thus  as- 
signed, of  between  forty  and  fifty  thousand  dollars,  to  cover 
losses  by  persons  insured  in  the  company,  which  he  had  ascer- 
tained and  determined  to  allow,  and  also  the  expenses  attending 
the  settlement  and  collection  of  the  amounts  assessed  upon  the 
several  pxemiuin  notes.  In  this  assessment  was  included  the 
following  items :  "  Expenses  of  assignment,  $4,500  ;  interest, 
costs  and  expenses  $5,266 ;  ten  per  cent  for  collection,  $4,735 
19  J  cents."  Suits  were  brought  for  non-payment  of  the  assess- 
ments, and  judgments  taken  by  default  against  the  defendant 
Carter  in  each  of  the  above  causes,  for  the  full  amount  of 
the  premium  note  in  each  case,  with  costs.  These  judgments 
were  severally  perfected  on  the  24th  of  August,  1854.  The 
amount  thus  assessed  was  not  apportioned,  extended  and  entered 
upon  the  books,  so  as  to  be  ready  for  collection,  until  the  Ist 
of  October,  1854.  Notices  of  the  amounts  thus  assessed  and 
apportioned  against  the  defendant  were  sent  to  him  by  mail,  on 
the  24th  of  October,  1854.  It  did  not  appear  that  any  notice 
had  been  given  previously. 

These  judgments  were  docketed  in  Allegany  county,  where 
the  defendant  resides,  about  the  24th  of  October,  1854.  On 
the  13th  of  November,  1854,  executions  upon  each  of  the  judg- 
ments, with  directions  to  the  sheriff  to  collect  the  amount  as- 
sessed upon  each  claim,  with  interest  from  the  docketing  of  the 
judgments,  were  sent  to  the  sheriff  of  Allegany  county.  The 
defendant  moved,  at  a  special  term,  to  set  aside  the  ju^^pent 
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and  executions,  on  the  ground  that  the  assessment  made  by 
the  plaintiff  was  illegal  and  invalid,  and  that  items  had  been 
included  in  the  assessment  which  were  improper  in  any  assess- 
ment An  order  was  granted,  at  special  term,  setting  aside  the 
executions,'  and  from  this  order  the  plaintiff  appealed. 

/.  M.  Hatch,  for  the  plaintiff. 

Martin  Cfrover^  for  the  defendants. 

By  the  Court,  Johnson,  J.  It  is  settled,  upon  authority, 
that  a  corporation,  like  the  insurance  company  in  question,  may 
make  a  valid  general  assignment  for  the  benefit  of  creditors. 
{Haxtun  v.  Bishop,  3  Wend.  13.  De  Ruyter  v.  The  Trus- 
tees of  St.  Peter's  Church,  3  Barb.  Ch.  119.  Hill  v.  Reed, 
16  Barb.  280.  1  Am.  Lead.  Cos.  89,  note.)  Our  statute  pro- 
hibits the  giving  of  preferences  in  such  assignments. 

The  assignment  being  valid,  it  follows  that  the  assignee  can 
maintain  actions  against  all  the  debtors  of  the  corporation. 
The  question  whether  any  right  of  action  had  accrued  against 
the  defendant,  when  these  actions  were  brought,  does  not  arise, 
upon  this  appeal^  The  only  question  here  is,  whether  there  was 
any  valid  assessment  on  which  any  execution  could  issue.  The 
statute  under  which  this  corporation  was  organized,  [Sess.  Laws 
^1853,  ch.  466,  §  13,)  makes  every  person  effecting  an  insur- 
ance in  such  a  company  a  member  of  the  corporation  during 
the  period  of  insurance,  and  liable  to  pay  for  losses  and  neces- . 
sary  expenses  thereon,  in  proportion  to  the  amount  of  his 
deposit  note.  By  this  section  it  is  made  the  duty  of  the 
directors  of  the  corporation,  on  receiving  notice  of  loss  or  dam- 
age sustained  by  fire,  and  ascertaining  the  same,  or  after  ren- 
dition of  judgment  for  the  same,  to  settle  and  determine  the 
Bums  to  be  paid  by  the  several  members,  as  their  proportion  of 
Buch  loss.  This  settlement  and  determination  of  the  propor- 
tion to  be  paid  by  each,  is  to  be  published,  according  to  the 
by-laws,  and  unless  paid  within  thirty  days  after  publication 
and  personal  demand,  the  insured  may  be  prosecuted  and  judg- 
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ment  recovered  for  the  whole  amount  of  his  deposit  note.  Bat 
execution  can  only  be  issued  for  the  amount  of  the  assessment, 
and  costs  as  they  accrue. 

The  act,  it  will  be  seen,  has  made  it  the  duty  of  the  directors 
to  ascertain  losses  in  the  first  instance,  and  determine  what 
amount  the  corporation  is  liable  to  pay ;  and  after  ascertaining 
the  same,  or  the  rendition  of  judgment  on  the  claim,  they  are 
further  required  to  settle  and  determine  the  sum  each  of  the 
insured  is  to  pay.  This  duty  is  in  its  nature  judicial.  The 
statute  has  conferred  the  power  as  a  personal  trust  upon  the 
directors,  and  they  cannot  delegate  it  to  another  to  exercise, 
either  by  a  power  of  attorney  or  by  an  assignment.  It  is  urged 
by  the  plaintiff's  counsel  that  the  assessment  is  a  mere  clerical 
act ;  or  if  it  is  not,  the  power  to  make  it  must  necessarily  vest 
in  the  assignee,  to  enable  him  to  perform  the  trusts  created  and 
imposed,  and  for  the  benefit  and  protection  of  creditors.  But 
this  case  shows  conclusively,  that  something  more  than  the  duties 
of  a  mere  clerk  are  involved,  in  making  an  assessment.  Here 
are  three  items,  amounting  in  the  aggregate  to  over  $14,000,  for 
expenses,  in  addition  to  the  losses.  So  that  the  assignee,  as 
the  affidavits  show,  has  passed  upon  and  determined,  firom  proofs 
submitted,  or  otherwise,  not  only  the  amount  of  losses  the  cor- 
poration is  liable  to  pay,  but  also  the  expenses  thereon.  Nor 
does  it  follow  because  a  corporation  can  make  a  voluntary  as- 
signment, that  it  can  transfer  the  power  of  its  officers  to  the 
assignee.  What  is  assigned  ?  It  is  the  assets  merely ;  not  the 
franchise.  The  assignee  does  not,  by  accepting  the  assignment, 
become  the  corporation,  nor  acquire  the  powers  the  statute  con- 
fers upon  the  corporate  body  and  its  officers.  He  merely  takes 
the  choses  in  action  belonging  to  it — ^the  assets  for  collection 
and  distribution.  The  corporation  is  not  dissolved  by  the  act 
of  assignment,  although  it  would  in  most,  if  not  all  cases,  I 
think,  be  good  cause  for  it.  {The  State  v.  The  Real  Estate 
Bank,  5  Pike,  596.)  The  corporation  and  its  officers  remain, 
with  all  the  powers  with  which 'the  statute  has  clothed  them — 
the  same  after  the  asignment  aq  before.    The  necessity  claimed, 
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therefore,  does  not  exist    Bat  if  it  did,  it  could  not  operate  to 
transfer  powers  which  in  their  nature  are  not  transferable. 

The  courts  caa  always  appoint  a  receiver  in  such  a  case,  and 
prevent  any  failure  of  justice.  The  assessment,  therefore,  on 
which  the  executions  were  issued,  was  wholly  unauthorized 
and  Yoid,  and  afforded  no  warrant  to  the  assignee  for  issuing 
such  writs.  Had  the  assessment  been  proper  in  other  respects, 
it  was  clearly  erroneous  in  respect  to  the  extraordinary  and 
apparently  exorbitant  charges  for  expenses  included  in  it.  The 
act  makes  the  insured  liable  for  losses,  and  expenses  which  have 
accrued  thereon.  It  is  clear  that  a  large  proportion  of  the 
amount  assessed  as  expenses,  did  not  accrue  from  losses,  and 
had  not  accrued  when  the  assessment  was  made.  Much  of  it 
was  anticipated  expense,  from  other  causes,  and  must  as  is  ap- 
parent, have  rested  very  much  upon  speculation  and  conjecture. 
This  power  to  assess  for  expenses,  ought  to  be  construed  strict- 
ly, or  its  exercise,  in  UQfaithful  hands,  would  lead  to  the  most 
flagrant  and  dangerous  abuses. 

Order  of  the  special  term  affirmed. 

[Monroe  General  Term,  December  3, 1856.  Welles,  Sdden  and  Johnton, 
JqsUces.] 


Ann  M.  Qriswold  and  Mary  Griswold  vs.  The  Atlan- 
tic Dock  Company,  William  H.  Imlay,  James  Voor- 
HiES  and  others. 

The  Same  plaintiffs  vs.  The  Same,  and  other,  defendants. 

Tho  dty  court  of  Brooklyn  has  Jarisdiction  of  actions  fbr  tho  foreclosure  of 
mortgages  on  real  estate  situated  in  that  city. 

The  2d  section  of  the  act  of  Maa-h  24,  1849,  establishing  that  oonrt,  by  which 
jurisdiction  was  conferred  upon  such  court,  in  tho  actions  enumerated  in  sec- 
tion 103  of  the  code  of  proccduroi  when  the  causae  of  action  should  have 
arisen,  or  the  subjea  matter  of  the  action  should  be  situated,  withia  the  said 
Vol.  XXI.  29 
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dty,  wflNTed  to  the  only  code  of  prooednre  then  existing,  yfz :  thai  of  April, 
1848,  and  not  to  the  code  which  went  into  operation  on  the  1st  of  May,  1849, 
the  same  day  on  which  the  act  in  question  took  effect. 

It  is  well  settled  that  the  operative  power  of  statutes  going  into  efifecc  on  the 
same  day,  commences  at  the  same  moment.  Neither  has  precedence  of  the 
•other.  But  as  to  the  suhject  matters  upon  which  they  operate,  the  enactmenta 
may  or  may  not  refer  to  each  other.  One  may  refer  to  its  cotemporaiy,  or  to 
a  pre-existing  act. 

In  matters  of  description,  a  statute  must  necessarily  refer  to  things  as  they  exist 
at  the  time  of  its  passage,  not  to  Aitnre  occurrences ;  especially  where  they 
are  problematical. 

Ob  the  14ih  of  August,  1846,.  the  Atlantic  Dock  Company  exetuted  ft  eonrey- 
«noe  of  certain  premise^  with  fhll  coyenants  as  to  the  title,  to  I.,  T.  and  V.,  aa 
joint  tenants.  On  the  18th  of  December,  1846,  the  company,  to  remove  a 
cloud  from  the  title,  took  a  conveyance  from  the  corporation  of  the  city  of  New 
York,  of  its  title  and  interest  in  the  same  premises.  On  the  6th  of  June,  1847, 
the  company,  being  indebted  to  Q.  in  the  sum  of  $30,000,  executed  to  him 
two  bonds,  each  for  $15,000,  and  to  secure  the  payment  thereof,  I.  T.  and  V. 
who  held  the  property  in  some  way  for  the  benefit  of  the  company,  executed, 
at  the  request  of  the  company,  two  bonds  to  Q.  for  $15,000  each,  accompar 
nled  by  two  mortgages  each  for  the  same  amount,  upon  the  premises  in  ques- 
tion. S.  was  president  of  the  company  at  the  time,  and  executed  the  mort- 
gages as  attorn^  fbr  one  of  the  mortgagors.  He  subsequently  took  a 
conveyance  of  a  part  of  the  mortgaged  premises,  fh>m  the  company.  In  ac- 
tions brought  to  fbrecloee  the  mortgages,  the  Atlantic  Dock  Company  and  B. 
their  president  and  grantee,  objected  to  the  foreclosure  of  the  same  as  against 
them,  on  the  ground  that  the  title  ih>m  the  corporation  of  New  Tork,  being 
derived  after  the  conveyance  to  I.,  T.  and  V.,  was  paramount  to  the  liens  un- 
der the  mortgages  ftom  them. 

Held,  1.  That,  as  those  mortgages  were  given  for  debts  due  fVom  the  company, 
and  that  fact  was  known  to  S.,  theu*  president,  when  he  took  his  conveyance, 
the  defense  raised  by  them  was  most  inequitable,  and  it  would  be  a  reproach 
•  to  our  laws  if  it  could  prevail 

2.  That  S.  was  a  purchaser  not  only  with  full  notice,  but  subject  to  any  estop- 
pel applicable  to  the  company  or  the  mortgagors. 

8.  That  even  if  the  alleged  title  of  the  corporation  of  the  city  of  New  Tork  was 
proved,  it  would  not  countervail  the  solemn  admissions  of  title  made  by  the 
company  in  the  covenants  contained  in  their  conveyances  to  the  mortgagors. 
That  the  mortgages,  being  given  after  the  conveyance  fhun  the  corporation  of 
New  Tork  to  the  company,  and  with  the  full  approbation  as  well  as  knowledge 
of  its  managers,  if  they  intended  to  claim  the  property  under  what  they  now 
allege  to  be  a  paramount  title,  they  should  have  so  declared  at  the  time, 
and  that  having  omitted  so  to  speak  then,  they  were  estopped  fh>m  dofng 
Bo  now. 
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APPEAL  by  the  defendants  from  jadgments  of  Obs  citjr  eoaii 
of  Srooklyn,  directing  the  foreclosure  of  mortgagee.    Tlie 
opimon  states  the  material  facts. 

Mannf  Rodman  4*  Pierson,  for  the  plaintiffs. 

Oeo.  C.  Blwdce^  for  the  defendants. 

By  the  Courts  S.  B.  Stronq,  J.  It  is  objected  by  the  do- 
Smdants'  connsel,  that  the  city  court  of  Brooklyn  had  not  juris- 
diction of  the  subject  matter  of  the  action  in  these  causes.  The 
suits  were  instituted  for  the  foreclosure  of  mortgages  of  real 
property  situated  in  that  city.  The  act  establishing  that  court 
was  passed  on  the  24th  of  March,  1849,  but  did  not  takelTull 
effect  until  the  1st  of  May  in  the  same  year.  By  the  2d  sec- 
tion of  that  act,  jurisdiction  was  conferred  upon  the  city  court  of 
Brooklyn,  in  the  actions  enumerated  in  section  103  of  the  code 
of  procedure,  when  the  cause  of  action  shall  have  arisen  or 
the  subject  of  the  action  shall  be  situated  within  the  said  city. 
The  only  code  of  procedure  in  existence  in  this  state,  when 
the  act  organizing  the  city  court  of  Brooklyn  was  passed,  was 
that  adopted  on  the  12th  of  April,  1848.  The  103d  section  of 
that  code  '^ enumerated"  actions  for  the  foreclosure  of  mortgages 
of  real  pn^erty.  Most  undoubtedly  this  Brooklyn  act  referred 
to  the  existing  code.  The  legislature  could  not  then  have  an- 
ticipated that  another  code  would  be  subsequently  passed  which 
should  also  go  into  operation  on  the  1st  of  May,  1849.  The 
iatoit  is  very  evident  It  would  be  preposterous  to  infer  any 
other.  It  is  supposed,  however,  by  the  defendants'  counsel,  that 
as  the  two  enactments  went  into  operation  en  the  same  day, 
they  must  be  eonstrued  together ;  and  that  as  the  103d  section 
of  the  thai  new  code  did  not  enumerate  the  actions  in  question, 
bat  applied  only  to  the  period  for  the  commencement  of  suits 
when  aliens,  subjects  or  citizens  of  a  country  at  war  with  the 
IDaitad  States^  are  parties,  the  city  court  never  had  Jurisdiction 
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of  actions  for  the  foreclosure  of  mortgages.  No  doubt  the  op* 
erative  power  of  statutes  going  into  effect  on  the  same  day  com* 
mences  at  the  same  moment.  Neither  has  precedence  of  the 
other.  But  as  to  the  subject  matters  upon  which  they  operate, 
the  enactments  may  or  may  not  refer  to  each  other ;  one  may 
refer  to  its  cotemporary.  or  to  a  pre-existing  act.  Had  the 
Brooklyn  act  specified  the  103d  section  of  the  code  of  1848| 
there  would  of  course  have  been  no  question  about  the  matter. 
Although  it  did  not  thus  speak  directly^  it  did  in  effect.  In 
matters  of  description  a  statute  must  necessarily  refer  to  things 
as  they  exist  at  the  time  of  its  passage,  not  to  future  occurrences, 
and  especially  when  they  are  problematical.  The  Brooklyn  act 
undoubtedly  referred  to  the  code  of  1848,  and  it  must  be  so 
construed.  The  court  below,  therefore,  had  the  requisite 
jurisdiction. 

The  Atlantic  Dock  Company,  on  the  14th  of  August,  1846^ 
executed  a  conreyance.  with  full  covenants  as  to  the  title,  of  the 
mortgaged  premises  to  Imlay,  Townsend  and-  Voorhies  as  joint 
tenants.  Subsequently,  on  the  18th  of  December  in  the 
same  year,  the  company,  to  remove  a  cloud  from  the  title,  took 
a  conveyance  from  the  corporation  of  the  city  of  New  York,  of 
its  title  and  interest  in  certain  lands,  including  the  mortgaged 
premises.  On  the  6th  of  January,  1847,  the  company  being 
indebted  to  Nathaniel  L.  Griswold  and  William  Griswold,  as 
executors  of  a  deceased  creditor,  in  the  sum  of  ft80,000,  exe* 
cuted  to  said  executors  two  bonds,  each  for  $1^,000.  On  the 
same  day  Imlay,  Townsend  and  Voorhies,  who  held  the  mort- 
gaged property  in  some  way  for  the  benefit  of  the  company,  at 
its  request  and  to  secure  the  payment  of  its  said  debt,  executed 
two  bonds  to  the  Griswolds  for  $15,000  each,  and  the  two  mort- 
gages for  the  foreclosure  of  which  these  suits  were  instituted. 
The  defendant  Stranahan  subsequently  took  a  conveyance  of  a 
part  of  the  mortgaged  premises.  He,  however,  was  president 
of  the  company  and  executed  the  mortgages  as  attorney  for  one 
^f  the  mortgagors,  and  was  therefere  not  only  ib  purchaser  with 
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flill  notice,  but  sabject  to  any  estoppel  applicable  to  the  com- 
pany or  the  mortgagors.  The  other  defendants  deriving  title 
uider  him  hare  not  appeared. 

The  Atlantic  Dock  Company  and  their  president  and  grantee 
now  object  to  the  foreclosure  of  the  mortgages  as  against  them, 
on  the  ground  that  the  title  from  the  corporation  of  New  York 
being  derived  after  the  conveyance  to  Imlay,  Townscnd  and 
Yoorhies,  is  paramount  to  the  liens  under  the  mortgages  from 
them.  As  those  mortgages  were  given  for  debts  due  from  the 
company,  and  that  fact  was  known  to  their  president  Stranahan 
when  he  took  his  conveyance,  the  defense  raised  by  them  is 
most  inequitable,  and  it  would  be  a  reproach  to  our  laws  if  it 
could  prevail.  There  are,  however,  two  objections,  each  of 
which  is  fatal  to  its  validity.  The  first  is,  that  the  alleged  title 
of  the  corporation  of  the  city  of  New  York  is  not  sufficiently 
proved.  The  terms  of  the  conveyance  and  the  amount  of  the 
consideration  indicate  the  uncertainty  and  weakness  of  the 
daim.  The  plan  of  the  city  of  New  York,  as  surveyed  in  1766 
and  1767,  and  the  two  commissioners'  maps  of  the  city  of 
Brooklyn  which  were  given  in  evidence,  are  not  before  this 
court,  and  if  they  had  been  submitted  to  us  they  could  not  have 
countervailed  the  solemn  admissions  of  title  made  by  the  com- 
pany in  the  covenants  contained  in  their  conveyance  to  the 
mortgagors.  Sut  the  mortgages  were  given  after  the  convey- 
ance from  the  corporation  of  New  York  to  the  company,  as  I 
have  already  intimated,  to  secure  the  payment  of  its  debt,  and 
of  course  with  the  full  approbation  as  well  as  knowledge  of  its 
managers.  If  they  intended  to  claim  the  property  un^er  what 
they  now  allege  to  be  a  paramount  title  they  should  have  so 
declared  at  the  time.  Having  omitted  so  to  speak,  then,  they 
are  estopped  from  doing  so  now.  A  rule  so  just  and  equitable 
bceds  no  authority  to  establish  or  support  it.  It  was  fully 
recognized  by  Chancellor  Kent,  in  Lee  v.  Porter,  (5  JbA/i.  CA, 
275,)  where  he  says:  ''I  doubt  whether  this  court  has  ever 
given  relief  against  an  incumbrance  in  consequence  of  some 
tmtBianding  claim  which  the  debtor,  for  greater  caution,  chooses 
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to  buy  in  before  it  has  ever  received  a  judicial  detenmnation 
and  sanction  in  a  suit  in  which  all  proper  persons  were  parties, 
or  were  called  to  put  forward  their  title." 
The  judgments  in  both  cases  must  be  affirmed,  with  costs. 

[Kings  Oeneral  Term,  December  8,  1866.    Brown,  S.  B»  Strong  and 
JRoekwdl,  Justices.] 


Ellis  vs.  Duncan  and  others. 


2lb  I 
dl64>5»i  7be  owner  of  a  farm  may  dijp;  a  ditch  to  drain  his  land,  or  open  and  work  a 

qfuirr>'  npon  it,  although  by  so  doing  he  intercepts  one  of  the  undeiground 

sources  of  a  spring  on  his  neighbor's  land,  which  supplies  a  small  stream  of 

water  flowing  partly  through  the  land  of  each,  and  thereby  diminishes  the 

natural  supply  of  water,  to  the  injury  of  the  adjoining  proprietor. 

The  rule  that  a  man  has  a  right  to  the  fbee  and  absolute  use  of  his  property,  so 

long  as  he  does  not  directly  inrade  that  of  his  neighbor,  or  consequentially 

iqjure  his  perceptible  and  clearly  defined  rights,  is  applicable  to  the  tnterrnp- 

tion  of  the  sub-surfhco  supplies  of  a  stream,  by  the  owner  of  the  soil ;  and 

the  damage  resulting  fiom  such  an  interruption  is  not  the  subject  of  legal 

redress. 

MOTION  to  dissolve  a  preliminary  injunction.  The  action 
was  broughl  to  restrain  the  defendants  from  digging  ditches 
upon  their  lackd,  or  opening  and  working  a  stone  <»r  marble 
quarry  thereon,  so  as  to  intercept  or  cut  off  the  underground 
sources  of  a  spring  existing  upon  the  plaintiff's  land  adjoining 
the  farm  of  the  defendant,  which  supplied  a  small  stream  of 
water,  flowing  partly  through  the  land  of  each  party.  It  was 
alleged  in  the  affidavits  read  by  the  defendants,  on  the  xnotioni 
that  the  defendants  purchased  the  farm  adjoining  the  plaintiff's 
land,  with  the  intent  of  improving  the  same  as  a  permanent 
residence.  That  finding  a  portion  of  said  farm  wet  and  springy^ 
they  caused  driuns  and  ditches  to  be  dug  and  opened  therein, 
for  the  purpose  of  rendering  the  same  fit  for  cultivation,  and 
also  to  draw  the  water  from  said  springy  ground  into  a  xeaer- 
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Toir,  from  whence  their  dwelling  house  was  to  be  supplied. 
That  the  brook  in  question  had  always  famished  a  copious  sup- 
ply of  water,  at  all  seasons  of  the  year,  until  a  few  years  ago, 
f  lien  a  considerable  part  of  the  water  of  the  spring  was  divert- 
ed from  the  brook  by  one  White,  the  grantor  of  the  plaintiff, 
who  blasted  out,  with  powder,  a  quantity  of  stone  from  said 
ipnng,  which  caused  the  same  to  fail ;  and  compelled  him  to 
excavate  more  stone  therefrom ;  after  which  he  inserted  a  lead 
pipe,  and  drained  a  large  quantity  of  water  thereby  to  the 
dwelling  house  now  occupied  by  the  plaintiff,  since  which  the 
brook  had  failed  in  dry  weather.  It  was  further  stated,  in  the 
sffidarits,  that  the  defendants  having  ascertained  that  a  valuable 
quirry  of  building  stone,  or  marble,  existed  upon  the  said  land, 
they  made  arrangements  to  open  the  same,  for  the  purpose  of 
taking  stone  therefrom  to  construct  a  dwelling  house ;  that  they 
had  made  contracts  for  the  erection  of  their  proposed  dwelling 
house,  and  were  excavating  the  marble  for  the  purpose  of  using 
the  same  in  the  construction  of  said  dwelling  house,  when  the 
i&jaaction  was  served  upon  them.  The  defendants  claimed  the 
right  to  dig  the  said  drains  and  ditches,  and  make  the  said  ex- 
cayations,  for  the  purposes  aforesaid. 

C.  W,  Sandfard,  for  the  defendants.  I.  The  owner  of  the 
soil  has  a  right  to  all  which  lies  beneath  the  surface.  He 
may  dig  therein  and  apply  all  that  is  found  to  *  his  own  pur- 
poses, at  his  free  will  and  pleasure.  And  if,  in  the  exercise  of 
Bach  right)  he  intercepts  or  drains  off  the  water  from  under- 
ground springs  in  his  neighbor's  land,  this  inconvenience  to 
his  neighbor  is  damnum  absque  injuria,  which  cannot  become 
the  ground  of  an  action,  {Angell  on  Water-courses,  §  109-14. 
Acton  V.  BeU,  12  Mees,  ^  Wels.  824.  Crreenleaf  v.  Francis, 
18  Pick.  117.     Oah  ^  Whatley  on  Easements,  178.) 

II.  There  is  much  vulgar  error  touching  rights  supposed  to 
exist  beyond  the  line  of  the  lot  owner's  boundary.  Much  of  it 
has  been  exploded  in  this  country.  No  judicial  trace  of  it  ex- 
ists, except  in  England.  (1.)  The  supposed  riparian  right. 
{QmM  V.  Hudson  Rioer  R.  R,  Co.,  2  Sdden,  662.    Lansing 
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V.  Smiikf  4  Wend.  9.)  (2.)  The  supposed  right  of  prospect  and 
light  from  adjacent  lands.  {Myers  v.  Gemmelj  10  Barb.  540, 
546.)  (3.)  The  supposed  right  to  have  one's  building  or  earth 
supported  by  adjacent  lands.  {Radcliff^s  Ex'rs  v.  Mayor  4*c. 
of  Brooklyn^  4  Comstock^  202.  (4.)  The  supposed  right  to 
ancient  lights.  {Parker  v.  Foote,  19  Wend.  318.  10  Barb.  $46.) 
III.  The  injunction  should  be  dissolved,  leaving  the  plaintiff 
to  his  action,  if  any  injury  should  be  sustained,  upon  which  a 
right  of  action  can  be  founded  \  the  present  suit  being  based 
upon  mere  supposition. 

A.  L.  Jordan^  for  the  plaintiff.  I.  The  general  proposition, 
that  "  the  owner  of  the  soil'  has  a  right  to  all  which  lies  beneath 
the  surface,  and  may  dig  therein  and  apply  all  there  found  to 
his  own  purposes,"  is  conceded.  The  same  rule  applies  to 
every  thing  upon  or  above  the  surface.  But  no  owner  of  land 
has  a  right  to  a  stream  of  water  flowing  over  it,  except  a  right 
to  so  much  thereof  as  is  necessary  for  his  reasonable  use,  with** 
out  materially  injuring  his  neighbor  below,  by  diverting,  or  his 
neighbor  above  by  damming  and  throwing  back.  No  reason  exists 
for  not  applying  the  same  rule  to  an  underground  stream,  as  to 
a  surface  stream.  All  the  difference  arises  from  the  difficulty 
of  tracing  the  course  of  underground  streams,  so  as  to  apply 
the  rule. 

II.  This  is  not  the  case  of  an  underground  stream.  The 
spring  was  on  the  surface,  from  time  immemorial ;  the  stream 
flowing  from  its  outlet  was  equally  so,  These  are  undisputed 
facts. 

/ill.  The  complaint  is,  that  the  defendants  divert,  or  are  op* 
crating  to  divert,  this  surface  spring  and  surface  stream,  by 
excavating  a  deep  pit  (or  quarry)  and  ditch  to  lead  off  the  wa- 
ter therefrom,  so  close  alongside  as  to  cause  the  water  to  fall 
away,  and  divert  and  dry  up  both  the  spring  and  the  stream. 
That  the  excavation  will  produce  that  effect,  is  not  denied  by 
the  defendants.  |  The  authorities  relied  on  by  the  plaintiff  are  : 
(8  Kent's  Com.  639.  Brown  v.  Best,  1  Wilson,  174.  Dun- 
combe  v.  Randall,    Betley,  34.    Balstan  v.  Bensted,  1  Camp. 
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46&  WodrycMs  Law  of  Waters,  Law  Lib.  vol.  62,  p.  225. 
10  Sim.  Ch.  Rep.  552.  Dexter  v.  Providence  Aqueduct  Co.^ 
1  Story's  C.  C.  Rep.  388.  Smith  v.  Adams,  6  Paige,  435.) 
The  cases  of  Greenleaf  ▼.  fVancw,  (18  Pick,  177,)  .4ng-fi/Z  on 
Water  Courses,  §}  109  to  114,  and  Acton  y,  BlundeU,  (12 
ilfeeff.  ^  Tre29&y,  824,)  cited  by  the  defendant's  counsel  are 
incidentally  referred  to  and  commented  upon.  They  do  not  es- 
tablish any  different  rale. 

lY.  That  the  American  conrts  have  considerably  modifie^the 
English  law  of  easements  generally,  is  not  denied ;  a  fortiori 
they  will  not  follow  any  recent  decisions  in  England,  (such  as 
that  cited  from  Meeson  4*  Wdshy,)  which  may  be  supposed  to 
conflict  with  the  law  previously  settled  in  this  country. 

y.  The  mischief  would  be  irremediable  in  this  case,  (as  it 
would  in  other  cases  of  a  similar  character,)  by  any  rule  of 
damages  applicable  to  a  suit  at  law.  Moreover  the  action  in 
this  case  is  at  issue,  and  will  speedily  be  disposed  of  upon  its 
merits,  at  the  Westchester  circuity  (or  special  term,)  when  if 
there  "be  any  serious  dispute  as  to  &cts,  the  court  may  award  an 
issue,  but  no  such  dispute  about  facts  is  shown  to  exist  The  ccm- 
trary  will  appear  to  be  the  fact,  by  the  papers  before  this  court 

By  the  Court,  8.  B.  Strong,  J.  The  question  involved  in 
this  controversy  is,  whether  the  owner  of  a  farm  may  dig  a 
ditch  to  drain  his  land,  or  open  and  work  a  quarry  upon  it, 
when  by  so  doing  he  intercepts  one  of  the  underground  sources 
of  a  spring  on  his  neighbor's  land,  which  supplies  a  small 
Stream  of  water  flowing  partly  through  the  lahd  of  each,  and 
thereby  diminish  the  natural  supply  of  water,  to  the  injury  of 
the  adjoining  proprietor./  There  can  be  no  doubt  of  the  cor- 
rectness of  the  injunction  sic  utere  tuo  ut  alienum  ncn  kedas: 
but  I  have  frequently  had  occasion  to  remark  that  it  refers  to 
such  injuries  only,  as  the  law  will  redress,  and  not  to  the  large 
class  which  are  usually  denominated  damnum  absque  injuria. 
Of  the  latter  class  are  such  as  result  immediately  to  one,  by 
the  lawful  exercise  of  the  rights  of  another.  To  award  com- 
pensation for,  or  prevent  the  infliction  of  such  injuries,  would 
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seriously  arrest  the  march  of  improvement,  and  often  so  seri* 
onsly  impair  the  use  of  property  as  to  render  it  of  little  or  no 
value.  The  distinction  between  reasonable  and  unreasonable 
damages,  in  cases  of  this  description,  is  not  very  definite  or 
clear.  In  some  particulars  the  rule  has  been  solemnly  settled 
by  uniform  decisions,  while  in  others,  and  generally  such  as  are 
very  near  the  dividing  line,  the  determinations  have  been  con* 
flicting,  and  in  many  there  have  been  none  at  all.  The  distinc- 
tion turns,  generally,  although  not  universally,  upon  the  question 
whether  the  damages  are  direct  or  consequential.  In  the  latter 
case,  and  especially  where  they  result  remotely  from  the  exciting 
cause,  they  are  not  generally  recoverable.  In  the  interruption 
of  a  surface  current,  the  injury  from  a  diminution  of  the  water 
would  seem  to  be  palpable,  and  so  far  direct  that  it  would  origin- 
ate a  valid  cause  of  action.  There,  too,  the  owners  have  know- 
ingly permitted  the  waters  to  flow  in  their  natural  course  for  the 
benefit  of  all  those  whose  banks  they  pass,  from  time  immemo- 
rial. They  have  acquired  their  title  with  a  full  knowledge  of 
what  is  visible,  and  (presumptively)  of  the  rights  which  result 
from  it.  *  But  it  is  different  when  the  principal  stream  is  par- 
tially supplied  by  underground  currents.  The  owners  of  the 
surface  soil  are  not  generally  aware  of  their  existence,  and  can- 
not be  supposed  to  have  voluntarily  acquiesced  in  any  appro- 
priation of  them.  When  they  purchase  they  are  ignorant  o& 
any  obstacle  to  the  free  use  of  their  property  ab  center  ad 
eadum  ;  and  to  arrest  some  valuable  improvement,  such  as  dig^ 
ging  a  well  or  cellar,  draining  the  land,  taking  valuable  stones 
from  a  quarry,  or  leveling  the  ground  for  building  or  agricultu-* 
ral  purposes,  because  it  would  cause  some  consequential,  unfore^ 
seen,  and  possibly  irremediable  damage  to  another,  would  seem 
to  be  unreasonable  and  unjust.  If  the  principle  that  the  man 
who  interrupts  a  sub-surface  stream,  to  the  prejudice  of  his 
neighbor,  commits  a  wrong  for  which  the  law  will  give  redress 
\  is  sound,  no  one  will  be  safe  in  purchasing  land  adjoining  or 
near  a  private  stream  of  water,  as  he  may  be  restrained  forever 
from  making  some  valuable,  and  frequently,  from  the  progres- 
siveness  of  the  age,  necessary  improvements. 


EING8--DEQEMBEB,  1855  235 


Ellis  «.  Dimcan. 


(/  tt  seems  to  me  that  the  rule  that  a  man  has  the  right  to  the 
free  and  absolute  use  of  his  property,  so  long  as  he  does  not 
directly  inyade  that  of  his  neighbor,  or  consequentially  injure 
his  perceptible  and  clearly  defined  rights,  is  applicable  to  the 
interruption  of  the  sub-surface  supplies  of  a  stream,  by  the 
owner  of  the  soil ;  and  that  the  damage  resulting  from  it  is 
not  the  subject  of  legal  redress.  The  case  of  Acton  v.  Blun- 
deUj  (12  Mees.  ^  Wels.  324,)  sustains  that  principle ;  and  the 
case  is  cited  with  approbation  by  Gh.  J.  Bronson,  in  giving  the 
unanimous  opinion  of  the  court  of  appeals,  in  Radcliff^s  Ex^rs 
T.  The  Mayor^  ^c,  of  Brooklyn,  (4  Comst,  20Q.)  The  injury 
of  which  Mr.  Badcliff's  executors  complained,  in  that  case,  was 
much  greater  than  any  which  can  result  to  the  plaintiff  in  this 
action,  from  the  supposed  wrong  committed  by  the  defendants. 
And  although  the  facts  were  somewhat  dissimilar,  yet  the  prin- 
ciple whi^h  I  have  been  considering  is  alike  applicable  to  both. 
If  the  injury  of  which  the  plaintiff  complains  had  been  -ac- 
tionable, I  should  much  doubt  the  propriety  of  granting  an 
injunction,  unless  it  had  been  of  a  much  more  serious  charac- 
ter than  what  appears  from  the  papers  presented  to  us.  If  an 
injunction  should  be  proper  it  must  be  perpetual,  or  at  any 
rate  endure  as  long  as  the  water  continues  to  run.  The  plain- 
tiff might,  in  order  to  prevent  an  immediate  damage  to  himself, 
interrupt  and  prevent  improvements  of  real  importance  to  the 
defendants,  or  those  who  may  succeed  them.  A  recovery  of 
damages  in  an  ordinary  action  would  be  a  much  more  reason- 
able remedy.  And  the  plaintiff  may  resort  to  that,  notwith- 
standing the  decision  of  this  appeal. 

The  order  granting  a  preliminary  injunetion  must  be  re- 
versed, with  $10  costs,  and  the  injunction  must  be  dissolved. 

\^  P^K08  General  Term,  December  8, 1^66.     Brown,  S.  B.  Strang  and  Rock- 

weU,  Justices.] 
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BRidi^oti  And  Eelsey  i^^.  ^Tract. 

In  an  action  to  reooTer  the  prico  of  hot  air  ftniaoeB^  Md  to  tho  deftndani,  wfth 
a  warranty  that  ihey  should  be  capable  of  heating  the  baOding  in  which  they 
were  placed,  to  a  temperatore  of  70  degrees  at  all  times,  the  defense  was  thai 
the  Aimaces  fidled  to  heat  the  buildiug  to  the  degree  mentioned.  Held  that 
it  was  improper  to  ask  a  doctor  of  medicine  the  question,  "  Is  there  a  degree 
of  heat,  regarded  among  phyriologists  as  a  proper  temperature  ftir  inhabit- 
ed dwellings  in  the  winter  V'  the  proper  question  being  whether  the  ftimaeea 
were  of  sufficient  capacity  to  heat  the  rooms  to  tiie  degree  provided  in  tbd 
contract. 

It  was  a  part  of  the  agreement  fbr  the  sale  of  the  f^imaces  to  the  defendant,  that 
the  plaintiffl  should  put  in  a  cold  air  register  &ce,  in  the  base  of  the  bulkHngt 
This  they  omitted  to  do.  But,  it  appearing  that  the  Aunaoes  were  dellTered 
and  put  up,  within  the  time  apecified ;  that  they  were  reoeiTed  and  used  by 
the  defendant  for  more  than  three  months,  without  any  complaint  being  made^ 
on  account  of  the  omission ;  and  there  was  no  evidence  tending  to  show 
that  the  omission  was  any  damage  to  the  defendant,  or  that  she  had  ever 
i^uM»d  to  have  the  register  feoe  put  in ;  Uweu  hdd  that  this  amounted  k> 
a  wiuver,  by  the  defendant,  of  her  right  to  treat  the  omission  as  a  Itxcfeitnre 
of  the  plaintiff's  claim  to  payment  fer  the  Aimaces,  and  a  waiver  of  the  right 
to  insist  upon  the  work  being  done,  as  a  condition  precedent  to  the  plaintiff's 
.  right  to  demand  payment 

Where  the  plaintifbj  in  December,  1868,  sold  two  hot  ftir  Aunaoes  to  the  defend* 
ant,  with  a  warranty  extending  to  the  1st  of  April,  1854,  whte  the  dcABdant 
was  to  pay  fbr  the  furnaces ;  BM,  that  the  feet  of  the  plahitiflb'  tasking  ks^ 
provements  on  the  fUinaces  after  they  were  put  up,  did  not  operate  to  extend 
thi)  warranty^  or  the  credit,  beyond  the  Ist  day  of  April. 

The  contract  for  the  sale  of  such  fUmaces  to  the  defendant  provided  that,  in  case 
the  fhmaoes  should  fkii  to  heat  the  building,  they  were  to  be  taken  away  by 
the  plahitiift,  at  their  own  axpease,  on  the  demand  of  the  defendant  HM, 
that  here  was  a  means  agreed  upon,  between  the  parties,  by  which  the  de- 
fendant, in  a  certain  event,  should  be  at  liberty  to  rescind  the  contract;  and 
the  contingency  upon  which  the  right  to  rescind  should  depend,  as  well  as  the 
act  by  which  the  right  to  rescind  should  be  determined,  were  also  spediied ; 
and  that,  consequentiy,  the  defendant  had  no  right  to  vetaln  the  possssrioa 
and  use  of  the  property  during  the  continuance  of  the  term  of  credit  and  war-* 
ranty,  without  making  her  election  to  rescind ;  and  that  she  could  not  do  so 
without  becoming  liable  to  pay  the  value  of  the  property. 

THIS  was  an  appeal,  by  the  plaintiffs,  from  a  judgment  en- 
tered in  favor  of  the  defendant,  npon  the  report  of  referees. 
the  facts  are  sufficiently  stated  in  the  opinion  of  the  courts 
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Sdak  Mathewsy  for  the  plaintiffs; 

E.  A.  Raymond,  for  the  defendftnt 

By  the  Oourtj  Welles,  J.  This  fiction  wieib  brought  to  re- 
QOTer  the  price  of  two  hot  air  ftuteaces  pat,  by  the  plaintiffs, 
into  the  female  seminary  oondncted  by  the  defendant,  in  the 
city  ot  Rochester,  together  with  a  small  amount  for  labor  and 
materials,  in  addition  to  the  fnmaces.  The  canse  was  tried  be- 
fore three  referees,  who  reported  in  favor  of  the  defendant.  It 
appeared  on  the  trial,  that  on  the  26th  day  of  December,  1853, 
the  plaintiffs  and  the  defendant  entered  into  a  written  contract, 
by  which  the  plaintiffs  agreed  to  sell  and  deliver  to  the  defend- 
ant, at  the  building  of  the  Tracy  Female  Institute)  in  said  city, 
two  of  Ghilson's  furnaces,  being  Nos«  S  and  4,  and  to  put  up 
the  same,  with  the  air  chambers  connected  at  the  top,  using  the 
furnace,  appurtenances  and  fixtures  already  in  said  building ; 
also,  to  supply  all  the  materials,  and  mason-work  necessary  to 
put  up  the  same,  for  two  hundred  dollars.  By  the  contract  the 
plaintiffs  were  to  put  in  a  cold  air  register  face  in  the  base  of 
the  redtatioQ  room,  wheix  they  put  in  the  furnaces.  The  eon- 
tract  provided  for  the  doing  of  other  work,  and  furnishing  other 
materials  connected  with  the  furnaces  and  the  building,  for 
which  the  defendant  was  to  pay  the  plaintiffs.  By  the  same 
contract  the  plaintifis  warranted  that  the  furnaces  should  be 
capable  of  heating  all  the  rooms  and  wall  of  the  building  ex- 
eept  the  recitation  room  and  front  chamber,  in  the  second  story 
of  the  buildmg,  and  private  hall,  to  a  temperature  of  seventy 
degnesj  at  all  times,  with  good  care  and  usage ;  which  war- 
ranty was  to  continue  in  force  until  the  Ist  of  April  thereafter. 
The  whole  work  to  be  completed  by  the  evening  of  the  81st  day 
of  December^  then  instant.  There  was  another  provision,  to 
the  effect  that  if  the  furnaces  failed  to  heat  the  building,  they 
were  to  be  taken  away  by  the  plaintiffs,  at  their  expense,  on 
the  demand  of  the  defendant.  There  were  other  provisions 
in  the  contract  not  deemed  necessary  to  be  here  stated. 

It  appeared  in  evidence  that  the  plaintiffs  put  up  the  fur^ 
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naces  in  the  building  mentioned)  within  the  time  provided  in 
the  contract  for  that  purpose,  and  furnished  other  materials 
and  labor,  amounting  to  $21.93,  in  and  about  the  same,  and  not 
included  in  that  for  which,  by  the  contract,  they  were  to  be 
paid  the  $200.  Evidence  was  given,  tending  to  show  that  the 
furnaces  were  capable  of  heating  the  rooms  and  walls  in  the 
building,  with  the  exceptions  mentioned  in  the  contract,  to  a 
temperature  of  seventy  degrees,  at  all  times,  with  good  care 
and  usage.  Evidence  was  also  given,  from  which  it  was  con- 
tended that  the  furnaces  were  not  so  capable.  On  this  subject 
the  referees  report,  as  matter  of  fact,  that  the  furnaces  had  not 
a  capacity  to  heat  the  building  to  seventy  degrees  at  all  times 
between  the  1st  of  January  and  Ist  of  April,  1853,  as  provided 
in  the  contract.  The  evidence  in  support  of  this  conclusion, 
consisted  of  the  testimony  of  witnesses,  that  at  different  times 
during  the  winter  the  rooms  were  uncomfortably  cold,  and 
that  complaints  were  made  from  time  to  time  by  the  teachers 
and  pupils  on  that  account.  No  witness  testified  that  at  any 
time  the  temperature,  in  any  of  the  rooms  to  which  the  warranty 
applied,  when  the  furnaces  were  in  use  and  heated,  was  below 
seventy  degrees.  Chester  Dewey,  a  witness  for  the  defendant^ 
who  had  testified  that  he  was  of  the  degree  of  doctor  of  medi- 
cine, was  asked  the  following  question :  ''Is  there  a  degree  of 
heat  regarded  among  physiologists  as  a  proper  temperature  for 
inhabited  dwellings  in  the  winter  ?"  The  question  was  object- 
ed to  by  the  plaintiffs'  counsel,  as  improper.  The  referees  de- 
cided that  it  should  be  answered,  and  the  plaintiffs'  counsel 
excepted.  The  witness  answered  that  there  was,  and  that  it 
was  from  64  to  72  degrees.  In  this,  I  think,  the  refereee  erred. 
The  question  was  not  what  physiologists  regarded  a  proper 
temperature  for  inhabited  dwellings  in  the  winter,  nor  whether 
these  furnaces  come  up  to  their  standard,  but  it  was  whether 
they  were  of  sufficient  capacity  to  heat  the  rooms  to  the  degree 
provided  in  the  contract. 

There  was  no  evidence  given  to  show  that  the  cold  air  register 
face  was  put  in  the  base  of  the  recitation  room,  as  provided  in 
the  contract ;  and  one  ground  upon  which  the  referees  reported 
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for  the  defendant  was,  that  this  omission  amounted  to  a  failure 
of  a  full  performance  by  the  plaintiffs,  of  the  contract ;  and 
without  which  they  were  not  entitled  to  recover.  In  this,  it 
seems  to  me,  the  referees  erred.  Assuming  it  to  have  been  the 
duty  of  the  plaintiffs  to  put  in  this  register  face,  and  to  pro- 
vide the  necessary  materials  therefor,  it  nevertheless  appears 
that  the  furnaces  were  delivered  and  put  up  by  the  plaintiffs  by 
the  time  they  agreed  to  put  them  up,  and  that  they  were  re- 
ceived and  used  by  the  defendant  from  that  time  to  the  com- 
mencement of  the  action.  During  all  this  time — over  three 
months — no  complaint  was  made  on  account  of  the  omission  to 
put  in  the  register  face,  and  there  was  no  evidence  tending  to 
show  that  the  omission  was  any  damage  to  the  defendant,  or 
that  she  had  ever  requested  to  have  the  register  face  put  in, 
although  there  was  complaint  as  to  the  workings  of  the  fur- 
naces, in  relation  to  their  capacity  to  produce  the  required 
amount  of  heat.  Upon  this  point  there  is  no  contrariety  of 
evidence,  and  I  think  the  court  are  bound  to  adjudge,  in  view 
of  the  evidence  and  of  the  course  of  the  trial,  that  there  was  a 
waiver  on  the  part  of  the  defendant,  of  her  right  to  regard  this 
trifling  omission  as  a  forfeiture  of  the  plaintiffs'  right  to  de- 
mand payment  for  the  principal  part  of  the  labor  and  materials, 
or  to  insist  upon  its  being  done,  as  a  condition  precedent  to  their 
right  to  demand  payment  for  the  furnaces.  In  order  to  entitle 
the  defendant  to  do  this,  it  should  at  least  appear  that  some 
damage  or  inconvenience  had  resulted  to  her  from  the  omission, 
or  that  she  had  on  that  account  refused  to  accept  the  perform- 
ance as  proved ;  especially  after  so  long  an  acquiescence  in  the 
omission. 

There  is  still,  in  my  judgment,  another  important  aspect  of 
the  case  in  whioh  the  referees  have  taken  an  erroneous  view 
of  the  rights  and  liabilities  of  the  parties.  Assuming  it  to 
be  correct,  as  the  referees  hold,  that  by  a  proper  construction 
of  the  contract  the  defendant  was  not  bound  to  pay  for  the 
furnaces  before  the  1st  day  of  April,  1854,  when  the  warranty 
expired,  I  think  they  were  wrong  in  holding  that  the  fact  of 
the  plaintiffs'  making  improvements  on  the  furnaces  after  the 
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Ist  of  January,  operated  to  extend  the  warranty  or  the  credit 
beyond  the  Ist  day  of  April. 

There  is  still  another  consideration,  which  the  referees  seem 
to  have  overlooked,  which  has  an  important  bearing  on  the 
case,  The  contract  provides,  as  before  stated,  that  in  case 
the  furnaces  failed  to  heat  the  building  they  were  to  be  taken 
away  by  the  plaintiffs,  at  their  own  expense,  on  the  demand 
of  the  defendant.  Here  then  was  a  means  agreed  upon 
between  the  parties,  by  which  the  defendant,  in  a  certain  event, 
should  be  at  liberty  to  rescind  the  contract ;  and  the  continr 
gency  upon  which  such  right  to  rescind  should  depend,  aa  well 
as  the  act  by  which  the  defendant's  election  to  rescind  should 
be  determined,  were  also  specified.  It  seems  to  me  that  it 
cannot  with  propriety  or  justice  be  now  said,  that  the  defends 
ant  had  the  right  to  retain  the  possession  and  use  of  the  prop*- 
erty  until  after  the  time  had  expired  during  which  the  warranty 
was  to  continue,  without  determining  her  election  to  rescind 
in  the  way  agreed  upon,  without  becoming  liable  to  pay  what 
the  property  was  worth.  If  it  was  not  as  warranted,  and  there- 
fore worth  less  than  the  contract  price,  I  see  no  difficulty  in 
the  referees'  making  a  proper  deduction  therefrom,  by  way  of 
recoupment.  No  question  seems  to  have  arisen,  at  the  trial, 
inrelation  to  the  pleadings  of  the  respective  parties,  and  if  any 
should  arise,  on  a  future  trial,  it  would  be  competent,  if  neceftt 
sary,  for  the  referees  to  adjourn  the  hearing,  in  order  to  give 
either  party  an  opportunity  to  apply  to  the  court  for  aa 
amendment 

Upon  the  whole,  I  think  the  report  should  be  set  aside,  aa4 
a  new  trial  awarded,  with  costs  to  abide  the  event, 

[Monroe  GeneraIi  Term,  September  8, 1866.  Mmtont  T^  Bt  Sirfm$f  sad 
Wdle$,  JuBtioes.] 
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David  Barrick  and  others,  executors,  &e,,  of  John  Barrick, 
deceased,  vs.  Austin  and  others. 

Where  a  note,  not  negotiable,  is  sued  on  by  a  person  other  than  the  payee,  the 
pofiseesioQ  of  the  note  in  eonrt,  at  the  trial,  by  the  plaintiff^'  connsel,  is  not 
prima  fame  evidence,  as  in  case  of  commercial  paper,  negotiable  in  terms,  that 
the  note  was  transferred  to  the  plaintiff  before  the  commencement  of  the  action, 
and  before  the  maturity  of  the  note.  a 

Where  such  a  note  is  made  payable  to  a  bank,  and  is  sued  on  by  a  person  claim- 
ing iitie  to  the  same  by  assigiiment  from  the  bank,  the  delivery  of  the  note  to 
the  payee  and  the  transfer  thereof  by  the  bank  to  the  plaintiff,  befbre  the  com- 
mencement of  the  action,  will  not  be  proved  by  an  assignment  of  the  cashier, 
indorsed  thereon,  without  date,  or  any  evidence  of  the  time  when  it  was  made. 

A  cashier  of  a  bank  has  no  power  to  assign  a  promissory  note,  not  negotiabloi 
wi&ont  anthori^  frdto  the  bank,  evidenced  by  a  resolution  of  the  bdard  of 
directors,  usage  in  similar  cases,  or  in  some  other  way. 

The  &ct  that  the  plaintiff's  evidence  is  insufficient,  at  the  time  of  a  motion  fbr  a 
nonsuit,  to  sustain  his  action,  is  not  a  ground  for  granting  a  new  trial,  where 
evidence  is  afterwards  given,  upon  the  trial,  which  entitles  him  to  recover. 

A  promissory  note,  not  negotiable,  was  made  by  A.  for  the  purpose  of  raising 
money  for  his  own  use  and  accommodation,  payable  to  the  president,  &c.  of 
the  Seneca  County  Bank.  T.,  P.  and  W.  subsequently  signed  it  at  his  re- ' 
quest,  as  sureties.  The.  note,  without  being  offered  at  the  bank,  was  dis- 
counted by  B.  Held  that  all  the  signers  of  the  note  were  liable,  in  an  action 
thereon  by  the  executors  of  B.  And  this,  although  the  plaintiffs,  in  their 
complaint,  claimed  title  through  the  bank ;  it  appearing  that  the  defendants 

•  were  not  misled. 

The  declarations  and  admissions  of  one  of  beveral  Joint  makers  of  a  note, 
ailer  the  making  of  tho  note,  are  competent  evidence,  as  against  the  other 
Joint  makers. 

THIS  action  was  brought  to  recover  the  amount  due  on  a 
promissory  note,  of  which  the  following  is  a  copy  : 
"$200.    Three  months  after  date,  for  value  received,  we 
jointly  and  severally  promise  to  pay  the  president,  directors 
and  company  of  the  Seneca  County  Bank,  two  hundred  dollars, 
payable  at  their  bank  in  Waterloo,  with  use. 
Dated  Phelps,  December  20th,  1847. 

(Signed)  James  G.  Austin. 

Abraham  Van  Buskirk.    * 
George  R.  Parburt. 
Eli  Westfall." 
Vol.  XXI.  31 
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The  action  was  against  all  the  makers.  The  facts  are  stated 
in  the  opinion  of  the  court,  sufficiently  for  an  understanding  of 
the  points  decided.  The  trial  came  on  at  the  circuit  in  Wayne 
county,  in  April,  1853,  when  the  plaintiff  had  a  verdict  for  the 
amount  of  the  note  and  interest.  The  defendant  Van  Buskirk 
moved  for  a  new  trial,  upon  a  bill  of  exceptions,  which  was  or- 
dered to  be  heard,  in  the  first  instance,  at  the  general  term. 

S*  F.  R,  Mallory,  for  the  defendant  Van  Buskirk. 

O.  H.  Palmer,  for  the  plaintiffs. 

By  the  Court,  Welles,  J.  The  complaint  alleges  that  the 
note  in  question  was  made  payable  and  delivered  to  the  presi- 
dent, directors  and  company  of  the  Seneca  County  Bank,  and 
that  the  plaintiffs'  testator  derived  his  title  to  it  by  transfer 
and  assignment  thereof  to  him  by  the  bank,  in  his  lifetime. 

At  the  time  the  plaintiff  rested,  the  only  evidence  to  prove 
the  note  was  ever  delivered  to  the  bank,  was  the  assignment  by 
the  cashier,  indorsed  upon  the  note,  which  was  without  date,  or 
any  evidence  of  the  time  when  it  was  made.  If  it  was  essen- 
tial to  the  maintenance  of  the  action,  to  prove  the  delivery  of 
the  note  to  the  bank,  and  the  transfer  of  the  same  to  the  plain- 
tiffs' testator,  it  should  have  been  shown  that  such  delivery  and 
transfer  were  made  before  the  commencement  of  the  action. 
The  cashier's  assignment  did  not  prove  either.  Nofi  constat 
but  it  was  made  on  the.  day  of  the  trial.  Besides,  there  was  no 
evidence  of  any  authority  in  the  cashier  to  transfer  the  note. 
Without  authority  from  the  bank,  evidenced  by  a  resolution  of 
the  board  of  directors,  usage  in  similar  cases,  or  in  some  other 
way,  he  clearly  had  no  authority  to  do  the  act. 

Upon  the  evidence  thus  presented,  there  was  manifestly  a  fail^ 
ure  of  proof  to  sustain  the  action,  and  the  motion  for  a  nonsuit 
should  have  been  granted.  The  possession  of  the  note  in  court 
at  the  trial,  by  the  plaintiffs'  counsel,  was  not  prima  facie  evi- 
dence, as  in  the  case  of  commercial  paper,  negotiable  in  terms, 
that  the  note  was  transferred  to  the  testator  or  the  plaintiffs 
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before  ihe  commencement  of  the  action,  and  before  the  maturity 
of  the  note.  If,  however,  eridence  was  afterwards  given  npon 
the  trial  which  entitled  the  plaintiffs  to  recover,  the  fistct  that 
bis  evidence  was  insufficient  at  the  time  of  the  motion  for  a 
nonsuit,  is  not  a  ground  for  granting  a  new  trial.  It  subse- 
quently appeared,  by  the  evidence  of  Austin,  one  of  the  defend- 
ants, that  the  note  was  made  by  him,  Austin,  for  the  purpose 
of  raising  money  for  his  own  use  and  accommodation^  That 
the  defendants  Van  Buskirk  and  Parburt  signed  it  at  his  re- 
quest, as  sureties..  That  after  the  note  was  so  made,  and  before 
Austin  had  parted  with  it,  he  met  with  Eli  Westfall  and  in- 
quired of  him  where  he  could  get  it  cashed.  That  Westfall 
replied,  he  thought  John  Barrick,  the  testator,  would  cash 
it  That  he  then  handed  the  note  to  Westfall,  promising  him 
five  dollars  out  of  the  proceeds  of  the  note,  provided  he  could 
get  the  money  on  it  of  Barrick.  That  Westfall  took  the  note 
to  the  testator  and,  upon  his  adding  his  own  name,  obtained  the 
money  ($200)  of  him,  and  paid  the  money  to  Austin,  and  Aus- 
tin then  paid  Westfall  the  $5.00,  as  agreed. 

Upon  this  state  of  facts,  it  seems  to  me  quite  clear,  that  the 
plaintiffs  should  recover.  {Bank  of  Rutlatid  v.  Buck,  5  Wen- 
delly  66.)  If  the  ssme  facts  had  appeared  on  the  plaintiffs' 
showing,  in  the  first  instance,  the  only  difficulty  in  the  way 
would  have  been  the  manner  in  which  the  plaintiffs  had  stated 
the  title  of  their  testator,  in  the  complaint,  to  the  note.  But 
would  this  have  been  an  insuperable  difficulty  ?  It  seems  to 
me  it  would  not.  The  code  (§  169)  provides  that  "  no  variance 
between  the  allegation  in  a  pleading  and  the  proo^  shall  be  ma- 
terial, unless  it  shall  have  actually  misled  the  party,  to  his  pre- 
judice, in  maintaining  his  action  or  defense  upon  the  merits." 
There  was  no  allegation,  on  tha  trial,  that  the  defendants  were 
misled.  Indeed  they  could  not  have  been,  for  they  furnished 
the  evidence  showing  the  plaintiffs'  right  to  recover. 

Among  other  defenses  set  up  by  the  defendants  at  the  trial, 
was  that  of  usury  in  the  note  upon  which  the  action  was 
brought  With  a  view  of  repelling  this  defense,  the  plaintiffs 
called  one  Van  Slyck  as  a  witness,  who  testified  that  he  heard 
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a  conversation  between  John  Barrick  the  testator,  in  his  life- 
time, and  the  defendant  Austin,  in  the  summ^  of  1850,  at 
Vienna.  The  plaintiffs'  counsel  asked  the  witness  what  that 
conversation  was.  To  this  the  defendants'  counsel  objected, 
insisting  that  the  evidence  was  inadmissible  for  any  purpose. 
The  counsel  for  the  plaintiffs  then  referred  to  the  answers  of 
said  Austin  to  certain  interrogatories  annexed  to  a  commioaion 
which  had  been  issued,  and  under  which  he  had  been  examined 
in  behalf  of  the  other  defendants  and  with  a  view  of  sustaining 
the  defense  of  usury,  which  answers  had  been  read  in  evidence ; 
and  the  plaintiffs'  counsel  stated  that  the  conversation  offered  to 
be  proved  would  contradict  the  evidence  of  Austin  so  given  in 
answer  to  the  interrogatories.  The*  circuit  judge  sustained  the 
objection  to  the  evidence  in  the  view  in  which  it  was  offered,  on 
the  ground  that  no  foundation  had  been  laid  in  the  examination 
of  Austin  to  authorize  evidence  to  contradict  him.  The  plain- 
tiffs' counsel  then  offered  to  prove  the  same  conversation  as 
evidence  in  chief,  showing  the  admissions  of  one  of  the  defend- 
ants in  the  action,  who  was  proved  to  have  been  a  joint  maker 
with  the  other  defendants  of  the  note  upon  which  the  action 
was  brought.  •  In  this  view  the  evidence  was  received,  although 
still  objected  to  on  the  part  of  the  defendants.  We  think  the 
evidence  was  proper,  on  the  ground  upon  which  it  was  received 
by  the  judge  at  the  trial.  Austin  was  one  of  the  defendants, 
and  a  joint  obligor  with  the  others.  His  declarations  and  ad- 
missions after  the  note  was  made,  were  clearly  competent  as 
against  his  co-joint-obligors,  equally  as  against  himsel£  We 
discover  no  error  for  which  a  new  trial  should  be  granted. 

New  trial  denied. 

[Monroe  General  Term,  September  8, 1856.    Johnson,  Sdden  and  WMe$, 
Justices.] 


MONRO£— DECEMBER,  1866.  £45 


John  Lucas,  in  his  own  right  and  as  adm'r  <fcc.  of  'Maria  Lu- 
cas deceased,  vs.  The  New  York  Central  Rail  Road 
Company. 

A  plaintitr  cannot  include  in  the  same  action,  claims  in  his  individoal  right,  and  , 
as  administrator  of  another. 

Where  a  complaint  alleges  that  the  plaintiff's  wifb  was  killed  instantly,  hy  the 
careless  act  of  the  defendants,  the  complaint  is  snhetantially  defective.  Tliis 
allegation  will  not  ^ive  the  plaintiff  au  action  for  the  loss  of  his  wife's  services. 

The  act  of  December  13,  1847,  providing  for  compensation  for  causing  death 
by  wrongful  act,  neglect  or  defkult,  limits  the  damages  to  be  recovered  to  a 
just  and  fair  compensasion,  with  respect  to  the  pecuniary  injury  resulting  to 
the  wife  and  next  of  kin  of  the  deceased.  If  there  is  neither  wife  nor  next  of 
kin,  there  can  be  no  such  pecuniary  images  to  be  recovered,  as  the  act  con- 
templates. 

Accordingly,  where,  in  an  action  against  a  rail  road  company,  for  negligence,  in 
running  their  cars  and  neglecting  to  ring  their  bell  or  sound  their  whistle, 
while  crossing  a  highway,  by  means  whereof  the  plaintiff's  wifb,  who  was 
then  lawfully  traveling  upon  said  highway,  was  instantly  killed,  without  any 
ftnlt  or  negligence  on  her  part,  the  complaint  alleged  that  the  plaintiff's  wife 
died  intestate,  and  that  letters  of  administration  upon  her  estate  had  been  issu- 
ed to  the  plaintiff,  but  it  in  no  way  appeared  that  the  deceased  left  any  next  of 
kin  ;  it  was  held  that  the  action  would  not  lie. 

Whether  an  action  will  lie,  under  the  act  of  December  13,  1&17,  for  the  death 
of  a  wife,  in  any  case  1  Qtksre. 

APPEAL  from  a  judgment  entered  at  a  special  term,  over- 
rulkig  a  demurrer  to  the  complaint.  The  complaiot  con- 
tained two  coonts  or  causes  of  action  against  the  defendants 
for  negligence  in  running  their  cars,  and  neglecting  to  ring 
their  bell  or  sound  their  whistle  while  crossing  a  highway  in 
Farmington,  Ontario  county,  in  May,  1852,  as  required  by  stat- 
ute, by  means  whereof  the  plaintiff's  wife.  Maris  Lucas,  who 
was  then  lawfully  traveling  upon  said  highway,  and  without 
any  fault  or  negligence  on  her  part,  or  on  the  part  of  the 
person  driving  the  team,  wherein  she  was  traveling,  was  in- 
stantly killed  One  count  was  in  the  plaintiff's  own  right  for 
the  loss  of  the  services  of  his  wife,  and  the  other  as  her  admin- 
istitttor,  ptnrsliant  to  statute.  The  defendants  demurred  to  the 
whole  complaint,  stating  various  causes  of  demurrer,  and  among 
them,  tihoBe  «poti  which  the  case  is  now  decided. 
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T,  Hastings,  for  the  appellant* 
Geo,  Underwood,  for  the  respondent. 

•  Bi/  the  Court,  Welles,  J.  The  judgment  appealed  from 
in  this  case  should  be  affirmed :  1.  The  causes  of  action  in  the 
two  counts  of  the  complaint,  are  improperly  joined.  It  cannot 
be  regular  for  a  plaintiff  to  include  in  the  same  action,  claims 
in  his  individual  right,  and  as  administrator  of  another.  It 
was  never  allowable  at  common  law,  and  is  not  sanctioned  or 
allowed  by  any  statute,  not  even  the  code.  Section  167,  in  pro- 
viding what  causes  may  bo  joined  in  the  same  action,  clearly 
contemplates,  in  the  several  cases  stated,  that  the  plaintiff,  in 
either  case,  sues  in  his  individual  character  and  in  his  own  right, 
or,  en  auter  droit ;  not  in  both. 

2.  The  first  count,  standing  alone,  is  substantially  defective. 
It  proceeds  for  an  injury,  per  quod  servitium  amisit.  The 
count  shows  that  the  plaintiff's  wife  was  killed  instantly,  by  the 
careless  act  of  the  defendants  ;  and  that  is  the  only  act  com- 
plained of.     This  cannot  give  the  plaintiff  an  action  for  the 

\  loss  of  her  services.  Death  following  instantly  upon  the  act 
complained  of,  there  was  no  time  during  her  life,  when  it  could 
be  said  that  the  husband  had  lost  the  services  of  his  wife  in 
consequence  of  the  injury  complained  of  {Cari/  v.  Berkshire 
R,  R.  Co.,  and  Skinner  v.  Housatonic  jR.  JR.  Corporation^ 
1  Cush.  475 ;  Baker  v.  BoUm,  1  Camp.  498.) 

8.  The  second  count  is  framed  upon  and  intended  to  be  in 
pursuance  of  the  statute  of  December  13,  1847,  entitled  "  an 
act  requiring  compensation  for  causing  death  by  wrongful  act, 
neglect  or  default."  {Laws  of  1847,  cA.  450,  p.  575.)  It  is 
for  negligence  on  the  part  of  the  defendants,  in  running  their 
cars  and  neglecting  to  ring  their  bell  or  sound  their  whistle, 
while  crossing  a  highway  in  Farmington,  Ontario  county,  on  the 
Ist  of  May,  1852,  as  required  by  statute,  by  means  whereof 
the  plaintiff's  wife,  Maria  Lucas,  who  was  then  lawfully  travel- 
ing upon  said  highway,  and  without  any  fault  or  negligence  on 
her  part,  was  instantly  lulled.    The  count  alleges  that  the  said 
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Maria  died  intestate,  and  that  letters  of  administration  have  since 
been  issued  by  the  surrogate  of  Wayne  county,  upon  her  estate, 
to  the  plaintiff;  and  the  count  in  question  is  in  his  favor  as  her 
administrator.  It  nowhere  alleges,  nor  does  it  in  any  way  ap- 
pear that  the  deceased  left  any  next  of  kin.  The  husband  is 
not  next  of  kin  to  the  wife,  nor  she  to  him.  The  act  referred  to 
Umits,  in  express  terms,  the  damages  to  be  recovered  to  a  just 
and  fair  compensation  with  respect  to  the  pecuniary  injury  re- 
sulting to  the  wife  and  next  of  kin  of  the  deceased.  If  there 
is  neither  wife  or  next  of  kin,  there  can  be  no  such  pecuniary 
damages  to  be  recovered,  as  the  act  contemplates.  We  are  not 
called  upon  to  decide  whether  the  action  will  lie,  under  the 
act,  for  the  death  of  a  wife,  in  any  case.  As  the  foregoing 
views  dispose  of  the  whole  case,  it  is  unnecessary  to  protract 
the  examination. 

The  judgment  of  the  special  term,  for  the  foregoing  reasons, 
is  affirmed. 

Ordered  accordingly. 
• 

[MovROB  General  Term,  December  8, 1855.    Johnsonj  T,  R.  Strong  and 
WeUeSj  Juatioes.J 


I 

Fbost  &  Bentley  vs.  Benedict. 

In  an  action  to  recover  fbr  use'  and  oocapatioD,  a  witness  testified  that  he,  as 
agent  ft>r  the  plaintiff,  leased  the  premises  in  question,  to  the  defendant,  by  a 
parollease,  at  S50  a  year.  He  was  then  requested  to  go  on,  and  state  the 
terms  on  which  he  leased  the  premises.  This  was  objected  to,  but  admitted. 
HM  that  the  testimony  was  properly  received,  the  question  not  calling  for  the 
oondnsion  of  the  witness,  but  asking  him  to  state  what  the  contract  was,  and 
what  each  party  agreed  to. 

And  the  witness  testifying  that  he  leased  the  premises  to  the  defendant  fbr  one 
year,  at  S50  per  year,  payable  quarterly,  reserving  the  right  to  sell,  and  that 
the  defendant  accepted  the  premises  on  those  terras,  and  went  on  and  occupied 
the  same ;  Held  that  this  was  equivalent  to  stating  the  fkct  that  the  defendant 
agreed  to  take  the  lot,  upon  the  terms  mentioned,  and  that  he  consunmated 
Ihe  agreement,  \ff  going  into  possession. 
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APPEAL  from  a  judgment  of  the  Monroe  connty  eonrt,  affirm- 
ing the  judgment  of  a  justice  of  the  peace.    The  &ct8 
appear  in  the  following  opinion. 

/  L,  Angle,  for  the  appellant. 

/  W.  Siebbin9i  for  the  respondent. 

By  the  Court,  Welles,  J.  The  action  before  the  justice 
was  brought  to  recover  for  the  use  and  occupation  of  a  lot  on 
South  St.  Paul  street,  Rochester,  which,  as  was  alleged,  the  de- 
fendant rented  of  the  pkintiiTs  from  the  1st  day  of  April,  185S, 
to  the  Ist  day  of  Ajwril,  1854.  On  the  trial.  Porter  Taylor  was 
sworn  as  a  witness  for  the  plaintiffs,  and  testified  among  other 
things,  that  the  plaintiffs  did  not  reside  in  this  state ;  that  he, 
the  witness,  had  the  charge  and  leasing  of  some  property  of  the 
plaintiffs  in  Rochester ;  that  he  had  leased  some  of  the  plain- 
tiffs' property  to  the  defendant,  situated  on  South  St.  Paul 
street  in  the  city  of  Rochester.  'That  the  lease  was  by  parol. 
The  plaintiffs'  counsel  then  told  the  witness  to  ".go  on  and  state 
the  terms  on  which  you  [the  witness]  leased  it  to  him."  This 
was  objected  to  by  the  defendant's  counsel,  on  the  ground  that 
the  witness  should  state  what  was  said  between  the  parties,  and 
that  it  was  for  the  court  to  decide  from  that,  what  the  terms  of 
the  lease  were.  The  objection  was  overruled  by  the  justice. 
The  witness  answered  that  he  leased  it  to  him  for  one  year  at  a 
time,  reserving  the  right  to  sell,  according  to  the  instructions 
given  to  the  witness  by  the  plaintiffs,  at  $50  per  year,  payable 
quarterly,  at  a  much  less  rent  than  he  could  have  rented  it 
for  without  the  reserve.  That  the  defendant  accepted  it  on 
those  terms,  and  went  on  and  occupied  it.  The  return  then 
states,  "  this  last  evidence  was  taken  under  the  last  objection,^ 
There  was  other  evidence  given,  and  several  other  objections 
were  raised  and  decided  by  the  justice  in  the  course  of  the  trial, 
but  no  point  was  made  upon  the  argument  in  this  court,  except- 
ing upon  the  objections  above  stated. 

We  think  the  questions  upon  those  objections  were  correctly 
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decided  by  the  justice.  The.  question  objected  to  did  not  call 
for  the  conclusion  of  the  witness,  as  the  counsel  for  the  appel- 
lant supposes.  The  witness  had  just  before  stated  the  fact, 
without  objection,  that  he  had  leased  the  premises  for  the  plain- 
tiff to  the  defendant,  at  $50  a  year,  and  the  question  required 
him  to  state  the  terms  on  which  the  premises  were  leased  to  the 
defendant.  The  leasing  was  by  parol,  and  the  question  was 
nothing  more  or  less  than  asking  the  witness  to  state  what  the 
contract  was ;  to  state  what  each  party  agreed  to ;  to  state  the 
terms  or  provisions  of  the  parol  contract,  or  the  particulars  of 
the  transaction. 

When  the  witness  stated  that  the  defendant  accepted  it  on 
those  terms  and  went  on  and  occupied  it,  it  was  equivalent  to 
stating  the  fact  that  he,  the  defendant,  agreed  to  take  the  lot 
upon  the  terms  mentioned,  and  consummated  the  agreement  by 
going  into  possession. 

We  think  the  judgment  of  the  county  court  should  be  affirmed. 

[Monroe  General  Term,  December  8, 1866.  Johnsonf  Sddm  and  Welles^ 
JnsticeB.] 


Merritt  vs.  Lincoln  and  Roe. 

A  santy  win  not  be  difichar;ged  by  the  neglect  of  the  creditor  to  collect  the  debt 
of  the  principal,  on  being  requested  by  the  surety  to  do  so,  unless  it  appears 
that  the  principal  was,  at  the  time  of  the  request,  solvent  and  able  to  pay  his 
debts. 

A  creditor  is  not  bound  to  pursue  an  insolvent  principal,  at  the  direction  of  the 


The  rale  that  where  a  principal  debtor  is  solvent,  at  the  maturity  of  the  indebt- 
edness, and  the  creditor,  on  being  required  by  the  surety  to  prosecute  the 
principal,  neglects  to  do  so,  until  the  principal  debtor  becomes  insolvent,  the 
surety  is  discharged,  is  of  too  long  standing,  and  has  been  acted  upon  and  ap- 
plied too  often,  to  be  now  disturbed. 

APPEAL  from  a  judgment  entered  at  the  circuit  upon  the 
verdict  of  a  jury. 
Vol.  XXL  32 
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Merritt  v.  Linooln. 
T.  Hastings^  for  the  defendant. 

O.  P.  TawTisend,  for  the  plaintiff. 

By  the  Court,  Welles,  J.  The  action  was  upon  a  promis- 
sory note  given  by  the  defendants  to  the  plaintiff,  on  which 
Linooln  was  the  accommodation  surety  for  ^oe.  The  defense 
set  up  by  Lincoln  was,  that  after  the  note  became  due,  he  re- 
quested Merritt,  the  payee  and  holder,  to  collect  the  note  of 
Boe,  the  principal,  and  directed  him  to  sue  Boe,  which  Merritt, 
the  plaintiff,  neglected  to  do.  That  thereafter,  and  before  the 
commencement  of  this  action,  Roe  became  insolvent  and  unable 
to  pay  his  debts,  and  made  an  assignment  for  the  benefit  of  his 
creditors,  whereby  Lincoln,  the  surety,  became  discharged.  After 
the  plaintiff  had  proved  the  execution  of  the  note  by  the  defend- 
ants and  the  computation  of  interest  thereon,  he  rested.  The 
defendants  then  gave  evidence  tending  to  sustain  the  above  de- 
fense, and  the  plaintiff  gave  evidence  in  reply. 

The  evidence  being  closed,  the  defendant's  counsel  requested 
the  judge  to  charge  the  jury,  that  if  the  note  could  have-  been 
collected  by  reasonable  diligence  on  the  part  of  the  plaintiff,  at 
and  after  the  time  when  the  defendant  directed  or  requested 
him  to  sue  Roe,  the  maker,  and  the  plaintiff  omitted  to  use  that 
diligence,  then  the  liability  of  the  defendant  Lincoln  would  be 
at  an  end.  The  judge  refused  so  to  charge,  and  the  defendants' 
counsel  excepted.  The  judge  then  charged  the  jury,  that  to 
make  (mt  the  defense  of  Lincoln,  they  must  find  that  Roe,  the 
principal  debtor,  was  at  the  time  of  the  request,  solvent  and 
able  to  pay  his  debts.  The  defendants'  counsel  excepted  to  this 
part  of  the  charge.  The  jury  found  a  general  verdict  in  fiiivor 
of  the  plaintiff  for  $572.88. 

I  think  the  charge  as  actually  given  by  the  judge  was  correct 
The  rule  in  question  applicable  to  such  cases,  does  not  require 
the  creditor  to  pursue  an  insolvent  principal  at  the  direction  of 
the  surety.  If  Roe  was  not  solvent  he  was  insolvent.  In  Pul- 
ton V.  Matthews,  (15  John.  433,)  Spencer,  J.,  in  delivering  the 
opbion  of  the  court,  says,  "  It  ought  to  be  put  beyond  a  doubt 
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tbtt  the  surety  is  injured  by  the  delay,  that  is,  that  the  princi- 
pal was  solvent  and  able  to  pay  the  debt,  if  he  had  been  prose- 
cuted for  it."  This,  it  seems  to  me,  is  the  only  safe  and  certain 
rale  to  adopt  in  snch  cases.  The  moment  you  depart  from  it 
yea  enter  a  field  of  conjecture  and  uncertainty,  and  where  it 
would  be  exceedingly  difficult  to  limit  the  inquiry.  If  there  was 
an  inability  on  the'  part  of  the  principal  to  pay  his  debts,  it  is 
not  perceived  how  a  prosecution  would  result  in  collecting  the 
debt  in  question,  unless  some  advantage  or  preference  over  other 
creditors  would  be  thereby  obtained,  which  the  law  does  not  fii- 
vor  and  which  the  court  will  not  encourage. 

Perhaps  the  request  of  the  defendants'  counsel  implies  the 
same  as  the  charge.  K  that  be  so,  the  defendant  has  no  ground 
of  complaint.  If  it  came  short  of  it,  and  contemplated  less 
than  solvency  or  ability  to  pay  his  debts  on  the  part  of  the  prin^^ 
cipal  debtor,  at  the  time  of  the  request  to  prosecute,  it  did  not 
come  up  to  the  proper  standard. 

The  defendants'  counsel  has  made  a  point  upon  the  ruling  of 
the  judge  at  the  trial,  upon  the  admission  of  evidence,  as  follows. 
The  defendant  was  a  witness  for  his  co-defendant  Lincoln,  and 
testified  among  other  things,  that  after  the  note  became  due  the 
plaintiff  called  on  him  for  payment,  and  on  that  occasion  stated 
that  Lincoln  had  requested  him  to  collect  the  note  and  prose- 
cute it  immediately.  He  also  testified  in  relation  to  his  ability 
at  that  time  to  pay,  &c.  and  that  he  made  a  general  assignment 
of  all  his  property  in  trust  for  the  payment  of  his  debts,  bearing 
date  Nov.  13,  1851.  On  cross-examination,  -the  plaintiff's 
counsel  asked  him  the  following  question :  "  Did  you  meet  with 
reverses  after  the  plaintiff  demanded  payment  of  the  note  as 
testified  to  by  you,  and  before  the  13th  Nov.  1851  ?"  This 
question  was  objected  to  by  the  defendants'  counsel,  and  the  ob- 
jection was  overruled.  This  ruling  was  clearly  right.  1.  No 
ground  was  stated  for  the  objection ;  2.  It  was  a  cross-examin- 
ation ;  and  3.  It  called  for  evidence,  which  certainly  did  not 
affect  the  defendant  injuriously.  The  validity  of  a  defense  on 
the  part  of  a  surety,  that  the  principal  debtor  was  solvent  at  the 
natttrity  of  the  indebtedness ;  that  the  creditor  was  required  by 
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the  surety  to  prosecute  the  principal,  and  that  he  neglected  to 
do  so  until  the  principal  debtor  became  insolvent,  was  denied 
upon  the  argument  by  the  plaintiff's  counsel,  who  attempted  to 
show  that  all  the  reported  cases  in  this  state  going  to  uphold 
such  a  defense  are  founded  in  error.  The  view  above  taken  of 
this  case  renders  it  unnecessary  to  pass  upon  that  question ;  yet 
we  think  it  proper  to  remark,  that  the  rule  is  of  too  long  stand- 
ing, and  has  been  acted  upon  and  applied  too  often,  to  be  now 
disturbed.  Stare  decisis  is  a  wholesome  principle,  and  applies 
with  much  emphasis  to  the  rule  in  question. 

New  trial  denied. 

[Monroe  General  Term,  December  S,  1866.    Jolmsonj  Selden  and  Welles, 
JnstioosJ 


The  People,  ex  rel.  Sarah  D.  Owen,  vs,  Samuel  0.  Mas- 
ters, superintendent  of  common  schools  of  the  town  of 
Hornby. 

An  appeal  does  not  lie  to  the  state  superintendent  of  public  instruction  fix>m  a 
decision  of  a  town  superintendent  of  common  schools  revising  to^giye  a  oertir- 
icate,  licensing  an  individual  to  teach  a  common  school^  where  the  decision  of 
the  town  superintendent  is  founded  upon  his  opinion  of  the  qualifications  of 
the  candidate.    Johnson,  J.,  dissented. 

The  policy  of  the  law  is  that  the  question  of  the  qualifications  of  candidates  for 
teachers  of  common  schools  shall  be  left  to  the  town  superintendent  of  the  town 
in  which  the  teachers  shall  be  employed.    Per  Wellesi  J. 

Where  a  town  superintendent  reibsed  to  grant  a  certificate  to  an  applicant,  on 
the  ground  that  although  qualified  in  respect  to  learning  and  ability,  she  was 
not  qualified  in  respect  to  moral  character,  and  on  appod  firom  this  decision, 
the  state  superintendent  of  public  instruction  made  an  order  requh-iog  the 
town  superintendent  to  examine  the  applicant  in  relation  to  her  qualifications 
as  teacher,  and  if  found  qualified  in  other  particulars  than  those  presented  for 
the  decision  of  the  state  department  of  public  instruction,  that  he  license  her 
accordingly ;  Hdd  that  the  examination  which  the  town  superintendent  was 
required  to  make  related  exclusively  to  the  applicant's  qualifications  with 
respect  to  learning  and  ability,  and  not  to  moral  character.  And  that  upon  his 
performing  that  duty,  and  offering  the  candidate  a  certificate  stating  that  she 
was  qualified  in  respect  to  learning  and  ability,  he  had  done  all  that  ooqU  be 
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required  of  him,  and  the  candidate  would  be  deemed,  in  law,  qualified  to  teach 
a  common  school ;  the  state  superintendent  hariog  decided  her  to  be  qualified 
in  respect  to  moral  character.    Johnson  J.,  dissented. 

APPEAL  from  a  judgment  or  order  made  at  a  special  term, 
directing  a  peremptory  mandamus  to  issue,  commanding  the 
defendant,  Samuel  0.  Masters,  to  give  the  relator  a  full  and 
perfect  certificate  as  prescribed  by  law,  licensing  her  to  teach  a 
common  school  in  the  town  of  Hornby  m  the  county  of  Steuben, 
for  one  year  from  the  date  of  such  certificate,  which  date  should 
be  of  the  time  of  the  appellant's  refusal  to  examine  her  as  such 
teacher,  and  which  is  stated  in  the  alternative  mandamus  to  have 
been  on  or  about  the  23d  day  of  June,  1854.  The  alternative 
mandamus  was  in  the  following  form : 

''  The  people  of  the  state  of  New  York  to  Samuel  0.  Masters, 
town  superintendent  of  common  schools  of  the  town  of  Horn- 
by, Steuben  county,  greeting. 

[l.  s.]  Whereas  Sarah  D.  Owen,  for  some  time  previous 
hereto,  and  particularly  for  fifteen  weeks  last  past,  has  been 
engaged  in  teaching  a  common  school  in  a  school  district  in  the 
town  of  Hornby  in  the  county  of  Steuben,  under  and  by  virtue 
of  an  engagement  with  the  trustees  of  common  schools  of  said 
district  to  do  so,  and  with  their  consent ; 

And  whereas  you  hold  the  office  and  exercise  the  duties  of 
town  superintendent  of  common  schools  of  the  said  town  of 
Hornby ;  and  whereas  the  said  Sarah,  on  or  about  the  23d  day 
of  June  last  past,  applied  to  you  as  such  superintendent,  to  be  ex- 
amined by  you,  as  such  teacher  of  a  common  school  in  the  said 
town,  and  for  a  certificate  in  the  usual  form,  licensing  her  to 
teach  a  school  for  one  year  in  said  town,  if  on  such  examination 
she  should  be  found  qualified  as  required  by  law ;  and  whereas 
you  refused  to  examine  her  for  such  purpose,  on  the  ground  that 
she  was  not  a  person  of  good  moral  character ;  and  whereas  the 
said  Sarah  appealed  from  such  decision  and  refusal  so  made  and 
given  by  you,  to  the  superintendent  of  public  instruction,  of 
which  appeal  you  had  due  notice,  and  had  an  opportunity  to  be 
heard,  and  to  justify  your  refusal  to  examine  her  as  aforesaid ; 
and  whereas  you  did  attempt  to  justify  such  refusal,  and  to  pro- 
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care  from  the  superintendent  of  public  instruction  a  decision 
affirming  your  action  in  the  premises,  and  for  such  purpose  al- 
leged and  attempted  to  prove  that  the  said  Sarah  was  not  a 
person  of  good  moral  character,  which  was  the  only  ground  upon 
which  you  placed  your  refusal,  or  attempted  to  procure  such 
decision  from  the  said  superintendent  as  aforesaid ; 

And  whereas  the  said  superintendent  of  public  instruction,  on 
the  hearing  of  the  said  appeal,  and  after  investigating  the  proof 
so  made  and  submitted  by  you  therein,  decided  in  substance 
and  effect,  that  there  was  nothing  in  the  said  proof  so  made  and 
submitted  by  you,  to  impeach  or  injuriously  affect  the  character 
of  the  said  Sarah,  and  did  further  decide  and  direct  that  you,  in 
your  official  capacity  of  town  superintendent  of  common  schools 
for  the  town  of  Hornby,  Stetiben  county,  hold  yourself  in  readi* 
ness  to  examine  the  said  Sarah  in  relation  to  her  qualifications 
as  a  teacher  of  a  common  school,  and  if  found  qualified  in  other 
particulars,  than  those  presented  for  his  decision  by  said  appeal, 
that  you  license  her  accordingly,  dating  the  certificate  backward 
to  the  time  when  you  refused  her  an  ezSmination  as  aforesaid : 
which  decision  bore  date  the  28th  day  of  September,  1854,  and 
was  sealed  with  the  seal  of  the  department  of  public  instruction ; 

And  whereas  on  or  about  the  15th  day  of  December  last  past, 
the  said  Sarah  served  on  you  the  said  decision  under  seal  as 
aforesaid,  and  then  and  there  made  you  fully  aware  of  the  terms 
and  contents  thereof,  and  then  and  there  required  you  to  exam- 
ine her  in  pursuance  of  such  decision  and  direction  of  the  said 
superintendent ;  and  whereas  you  as  such  town  superintendent 
did  then  and  there  examine  the  said  Sarah  as  required  by  the 
said  decision  and  direction  of  the  superintendent  of  public  in- 
struction, and  on  such  examination  did  decide  that  she  was  well 
qualified  in  respect  to  learning  and  ability  to  instruct  a  common 
school  in  the  town  of  Hornby  for  one  year,  and  did  then  and 
there  offer  a  certificate  in  that  form,  and  omitting  all  statement 
as  to  her  qualifications  in  respect  to  moral  character,  which  she 
then  and  there  refused  to  receive  or  accept  because  of  such 
omission ;  and  whereas  the  form  of  a  certificate  prescribed  by 
the  superintendent  of  public  instruetioD,  and  which  by  the  de- 
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cirion  aforesaid,  yon  are  directed  to  give  the  said  Sarah  in  the 
event  which  has  happened,  require  yoa  to  certify  that  she  is 
well  qualified  as  well  in  respect  to  moral  character,  as  to  learn- 
ing and  ability ;  and  whereas  you  then  and  there  unjustly  re- 
fused, and  ever  since  have  unjustly  refused  to  give  her  such 
certificate,  contrary  to  your  duty  as  such  town  superintendent, 
and  to  the  manifest  injury  of  the  said  Sarah,  as  we  are  informed 
by  the  complaint : 

Now  therefore,  we  being  willing  that  full  and  speedy  justice 
be  done  in  this  behalf  to  her  the  said  Sarah  as  it  is  just,  com- 
mand you,  firmly  enjoining,  that  immediately  after  the  receipt 
of  this  writ,  you  give  her  such  full  and  perfect  certificate,  as  is 
prescribed  by  law  and  as  you  are  directed  to  give  her  in  and  by 
the  decision  aforesaid,  or  that  you  show  cause  to  the  contrary 
before  our  justices  of  our  supreme  court,  or  some  or  one  of  them, 
at  die  court  house  in  Coming,  in  the  county  of  Steuben,  on  the 
21st  day  of  May  next,  lest  complaint  shall  again  come  to  us,  by 
your  defitults.  And  in  what  manner  this  our  command  shall  be 
executed,  make  appear  to  our  said  justices,  on  the  said  2l8t  day 
of  May,  at  the  court  house  in  Corning,  aforesaid,  and  then  send- 
ing back  to  us  this  our  writ. 

Witness  T.  R.  Strong,  justice,  at  the  court  house  in  the 
county  of  Yates,  this  16th  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-five. 

W.  Barnes,  Att'y.  C.  W.  Campbell,  Clerk." 

The  return  to  the  above  writ  was  as  follows : 

^  The  answer  of  Samuel  0.  Masters,  town  superintendent  of 
common  schools  of  the  town  of  Hornby,  Steuben  county  within 
mentioned. 

I,  Samuel  0.  Masters,  town  superintendent  of  the  town  of 
Hornby,  Steuben  county,  do  hereby  certify  to  the  justices 
within  mentioned,  that  on  or  about  the  twenty-third  day  of  June 
last  past,  Sarah  D.  Owen  within  mentioned,  applied  to  me  to  be 
examined  and  for  a  certificate  as  within  alleged ;  that  I  then  in- 
formed said  Su*ah  that  I  was  not  satisfied  that  her  moral  char- 
acter was  good,  and  that  I  could  not  give  her  a  certificate ;  that 
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I  did  not  believe  that  she  was  qualified  in  respect  to  moral  char- 
acter to  instruct  a  common  school.  I  further  stated  to  her  that 
I  was  satisfied  she. was  qualified  in  respect  to  learning  and  abil- 
ity for  such  purpose,  and  declined  to  give  her  a  certificate  in 
the  form  prescribed  by  law,  for  the  reason  aforesaid.  That  said 
Sarah  appealed  from  my  decision  and  refusal  to  give  a  certifi- 
cate, as  stated  in  the  within  writ,  to  the  state  superintendent, 
and  that  I  made  a  return  to  such  appeal  as  by  law  required. 
That  such  appeal  was  heard  by  the  superintendent  of  public  in- 
struction, who  afterwards,  and  on  the  28th  day  of  September, 
1854,  made  his  decision  thereon  in  writing,  in  the  words  and 
figures  following,  to  wit : 

'  Sarah  D.  Owen^  teacher^  vs.  Samuel  O.  Masters,  supH, 
y.  M.  Rice,  sup't  public  instruction.  The  appeal  of  Miss 
Sarah  D.  Owen.  Ordered  that  the  respondent  in  his  official 
capacity  of  town  superintendent  of  common  schools  for  the  town 
of  Hornby,  Steuben  county,  hold  himself  in  readiness  to  examine 
the  appellant,  said  Sarah  D.  Owen,  in  relation  to  her  qualifica- 
tions as  teacher  of  common  schools,  and  if  found  qualified  in 
other  particulars  than  those  presented  for  the  decision  of  this 
department,  that  he  license  her  accordingly,  dating  her  certifi- 
cate backward  to  the  time  when  he  refused  her  an  examination. 
The  town  clerk  of  Hornby  is  hereby  directed  to  make  a  record 
of  this  decision.  Given  under  my  hand  and  seal  of  this  dept. 
of  public  instruction,  this  28th  day  of  Sept.  1854.  Albany,  N.  T. 
[l.  s.]  V.  M.  Rice,  superintendent  of  public  instruction.' 
That  the  said  superintendent  of  public  instruction  made  no 
other  or  different  decision  in  the  premises  upon  such  appeal,  in 
substance  or  efiect ;  that  about  the  15th  day  of  December  last 
past,  said  Sarah  served  on  me  said  decision,  and  required  an 
examination  in  pursuance  thereof;  and  that  I  did  examine  her 
accordingly,  and  upon  such  examination  found  her  qualified  in 
respect  to  learning  and  ability,  and  so  informed  her,  and  offered 
her  a  certificate  to  that  effect.  That  I  did  not  find  her  quali- 
fied in  respect  to  moral  character,  and  therefore  refused  to  cer- 
tify that  I  believed  her  to  be  thus  qualified  to  instruct  a  common 
school.    That  by  law  it  is  made  the  duty  of  the  town  superin- 
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tendent  of  oommon  schools  to  examine  all  persons  offering  them- 
selves as  candidates  for  teaching  common  schools  in  such  (his) 
town.  That  in  making  snch  examination,  it  is  his  duty  to 
ascertain  the  qualifications  of  the  candidate  in  respect  to  moral 
character,  learning  and  ability.  If  he  shall  be  satisfied  in 
respect  to  the  qualifications  of  the  candidate,  he  shall  deliver  to 
the  person  so  examined  a  certificate  signed  by  him,  in  such  form 
as  shall  be  prescribed  by  the  state  superintendent  That  the 
form  prescribed  by  the  state  superintendent  (the  superintendent 
of  public  instruction)  is  as  follows,  to  wit : 

'  I  hereby  certify  that  I  have  examined  A.  B.,  and  do  believe 
that  he  [or  she]  is  well  qualified  in  respect  to  moral  character, 
learning  and  ability,  to  instruct  a  common  school  in  this  town 
fi)r  one  year  from  the  date  hereof.'  That  no  other  form  of  cer- 
tificate has  at  any  time  been  prescribed  by  such  state  superin- 
tendent. That  I  do  not  believe  that  said  Sarah  D.  Owen  is 
qualified  in  respect  to  moral  character  to  instruct  a  common 
school  in  the  town  of  Hornby,  nor  did  J  believe  that  she  was 
qualified  at  the  times,  respectively,  when  she  presented  herself 
to  me  for  examination,  as  hereinbefore  and  within  mentioned ; 
and  that  I  could  not  then  and  cannot  now  make  and  sign  the 
prescribed  certificate  respecting  her  moral  character  truthfully, 
and  without  doing  violence  to  my  conscience  and  actbg  contrary 
to  my  oath  of  office." 

To  this  return  a  general  demurrer  was  interposed,  by  the 
re8p<Hid6nts. 

H.  M.  Hyde,  for  the  appellant. 

W.  Barnes^  for  the  respondents. 

Welles,  J.  Section  182  of  ch.  480,  of  the  laws  of  1847, 
iSess.  Laws  of  that  year,  p.  710,)  reads  as  follows :  "  §  182. 
Any  person  conceiving  himself  aggrieved  in  consequence  of  any 
•  decision  made  ^  1.  By  any  school  district  meeting :  2.  By  the 
town  superintendent  in  the  forming  or  altering,  or  in  refusing 
to  form  or  alter,  any  school  district,  or  in  refusing  to  pay  any 

Vol.  XXI.  33 


258  CASES  IN  THE  SUPREME  COURT. 

The  People  v.  Masters. 

school  moneys  to  any  such  district :  3.  By  the  trnstees  of  any 
district,  in  paying  any  teacher,  or  refusing  to  pay  him^  or 
in  refusing  to  admit  any  scholar  gratuitously  into  any  school : 
4.  Or  concerning  any  other  matter  under  the  present  title,  may 
appeal  to  the  superintendent,  who  is  hereby  authorized  and  re- 
quired to  examine  and  decide  the  same,  and  the  decision  of 
the  state  superintendent  shall  be  final  and  conclusive."  By 
§  16,  of  ch.  882,  of  the  laws  of  1849,  {Sess.  Laws  of  thai  year, 
p.  537,)  the  foregoing  section,  among  others,  was  repealed; 
and  by  §  1,  of  ch.  78,  of  the  laws  of  1853,  {Sess,  Laws  of  that 
year,  p.  114,)  it  was  in  effect  restored. 

It  is  contended  by  the  respondents'  counsel,  that  the  4th  sub- 
division of  the  section  of  the  act  of  1847,  above  recited,  gives 
to  the  state  superintendent  of  public  instruction  authority  to 
entertain  the  appeal  which  was  taken  to  him,  from  the  decision 
of  the  town  superintendent  in  the  case  under  consideration ; 
and  that  his  decision  upon  such  appeal  is  final  and  conclusive. 
The  language  of  the  subdivision  is,  perhaps,  comprehensive 
enough  to  justify  such  construction,  and  must  decide  the  ques- 
tion, unless  it  can  be  seen,  from  the  section  and  its  context, 
that  this  was  not  the  object  and  intention  of  the  legislature. 
It  will  be  found,  however,  that  it  could  not  have  been  the  in- 
tention to  give  the  words,  '^or  concerning  any  other  matter 
under  the  present  title,"  a  full,  literal  interpretation  and  opera- 
tion. The  "title"  referred  to^  embraeed,  at  the  time  of  the 
passage  of  the  act,  three  entire  articles,  with  477  sections,  and 
contained  ten  different  headings  or  subjects,  as  follows  :  *'  The 
powers  and  duties  of  the  town  superintendents  of  common 
schools."  "  Of  the  duty  of  town  clerks."  "  Of  inspection  and  su- 
pervision by  town  superintendents."  "  Of  the  formation  and 
alteration  of  school  districts."  "Of  the  powers  of  school 
district  inhabitants,  and  of  the  choice,  duties  and  powers  of  school 
district  officers."  "  Of  the  duty  of  trustees  of  school  districts.'* 
"  Of  the  assessment  and  collection  of  school  district  taxes.** 
"  Of  the  annual  reports  of  trustees,  their  duties  and  liabilities." 
^  Of  school  district  libraries,"  and  "  Of  miscellaneous  provisions 
connected  with  the  foregoing  articles." 
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If  the  interpretation  contended  for  is  to  prevail,  any  person 
conceiving  himself  aggrieved  concerning  any  of  these  matters, 
may  appeal  to  the  state  superintendent,  whose  decision  will  be 
final  and  conclusive.  This,  in  numerous  instances,  would  over- 
ride the  courts,  in  which  the  constitution  has  reposed  the  judi- 
cial power ;  and,  admitting  the  legislature  so  intended,  their 
intention  cannot  be  effectuated.  If  the  words,  "  any  other  mat- 
ter," &c.  in  the  4th  subdivision  of  i  132,  are  not  to  receive  the 
extensive  application  which  they  seem,  on  their  face,  to  import, 
the  question  is,  to  what  do  they  relate,  or,  rather,  do  they  in- 
clude a  grievance  on  the  part  of  a  candidate  for  license  as  a 
teacher  of  common  schools  in  consequence  of  a  refusal  of  the 
town  superintendent  to  give  the  certificate  of  qualification 
provided  for  in  i  36  ?  That  section  requires  the  certificate  to 
be  "  in  such  form  as  shall  be  prescribed  by  the  state  superin- 
tendent." The  return  to  the  alternative  mandamus  in  this 
case,  states  that  the  only  form  of  such  certificate  prescribed  by 
the  state  superintendent  is  in  the  following  words :  "  I  hereby 
certify  that  I  have  examined  A.  B.  and  do  believe  he  (or  she) 
is  well  qualified  in  respect  to  moral  character,  learning  and 
ability  to  instruct  a  common  school  in  this  town  for  one  year 
firom  the  date  hereof." 

In  my  opinion,  the  182d  section  should  not  be  so  construed 
as  to  give  an  appeal  to  the  state  superintendent  from  a  decision 
of  the  town  superintendent  where  the  decision  of  the  latter  is 
founded  upon  his  opinion  of  the  qualifications  of  the  candidate. 
Such  construction  would  involve  the  injustice  and  absurdity  of 
requiring  the  examining  officer  to  make  a  false  certificate ;  to 
certify  to  a  certain  belief,  when  he  entertains  one  directly  the 
contrary,  as  the  present  case  aptly  illustrates.  The  act  makes 
it  his  duty  to  ascertain  the  qualifications  of  the  candidate  in  re- 
spect to  moral  character,  learning  and  ability ;  and  if  he  shall  be 
satisfied  in  respect  to  such  qualifications,  he  shall  deliver  the  cer- 
tificate, {ii  35,  36.)  The  policy  of  the  law  undoubtedly  is,  that 
the  question  of  the  qualifications  of  candidates  for  teachers  of 
oommon  schools  should  be  left  to  the  town  superintendent  of  the 
town  in  which  the  teacher  shall  be  employed.  It  is  theiright  of  the 
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inhabitants  of  a  district  to  have  its  school  taught  by  a  person 
licensed  by  a  superintendent  whom  they  have  had  a  voice  in 
choosing,  (i  20.)  A  certificate  made  by  a  superintendent  of 
one  town,  will  not  qualify  the  individual  to  teach  in  another 
town*  This  whole  policy  would  be  frustrated  by  allowing  the 
discretion  of  the  town  superintendent  to  be  controlled  or  inters 
fered  with  in  this  respect  by  the  state  superintendent. 

The  second  subdivision  of  i  132,  specifies  certain  acts  of 
the  town  superintendent,  upon  his  performance  or  non-per- 
formance of  which,  the  party  conceiving  himself  aggrieved, 
may  appeal.  They  are  ctcts  or  refusals  to  act,  as  distinguished 
firom  the  exercise  of  his  discretion  and  certifying  his  opiniim. 
These  specifications,  as  it  seems  to  me,  embrace  all  the  cases  in 
which  the  legislature  intended  an  appeal  might  be  taken  firom 
the  town,  to  the  state  superintendent.  If  I  am  right  in  these 
views,  there  will  be  still  left  ample  room  for  the  operation  of 
the  words,  ^*  or  concerning  any  other  matter  under  this  title," 
in  the  4th  subdivision  of  the  section. 

But  if  the  foregoing  views  are  erroneous,  and  the  appeal  to 
the  state  superintendent,  recited  in  the  alternative  mandamuB, 
was  in  a  case  contemplated  by  the  act,  the  judgment  or  order 
of  the  special  term,  from  which  the  defendant  has  appealed  to 
this  court,  must,  nevertheless,  be  reversed.  The  order  of  the 
state  superintendent  requires  the  defendant  to  examine  the  re* 
later  in  relation  to  her  qualifications  as  teacher  of  common 
schools,  and  if  found  qualified  in  other  particulars  than  those 
presented  for  the  decision  of  the  state  department  of  public  in- 
struction, that  he  license  her  accordingly,  &c.  The  town  super- 
intendent had  refused  to  examine  her,  touching  her  qualifications 
in  respect  to  learning  and  ability,  for  the  reason  that  he  had 
ascertained  what  satisfied  him  that  her  moral  character  was  not 
good.  The  question  upon  the  appeal  from  his  decision  was 
whether  her  moral  character  was  sufficient,  &c.  Upon  this 
question  evidence  was  taken  by  the  state  superintendent,  upon 
which  he  made  the  order.  The  question  of  the  relator's  moral 
character  was  thus  taken  out  of  the  hands  of  the  town  super- 
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mtendent,  and  disposed  of  on  the  appeal,  and  the  latter  had  no 
further  concern  with  it.  The  examination  which  he  was  re- 
qoired  to  make,  related  exclnsively  to  her  qualifications  with 
respect  to  learning  and  ability,  and  not  to  her  moral  character. 
The  return  shows  that  he  has  performed  the  duty  enjoined,  and 
that  he  was  satisfied  that  she  was  qualified  in  respect  to  learn- 
ing and  ability  &c.,  and  that  he  ofiered  her  a  certificate  to  that 
effect,  which  she  refused  to  accept.  He  also  states  in  his  re- 
turn to  the  mandamus,  that  he  did  not,  on  such  examination, 
find  her  qualified  &c.  in  respect  to  moral  character,  and  there- 
fore refused  to  certify  that  he  believed  her  thus  qualified.  It 
appears  to  me  that  he  has  done,  and  offered  to  do,  all  that  can 
be  required  of  him.  On  his  giving  such  certificate,  as  it  ap- 
pears he  has  offered  the  relator,  and  which  she  has  refused,  the 
latter  would  be  deemed,  in  judgment  of  law,  qualified  to  teach 
a  common  school.  It  is  true  that  such  certificate  would  not  be 
in  the  form  prescribed  by  the  state  superintendent,  but  it  would 
be  a  substantial  compliance  with  the  law.  The  state  superin- 
tendent having  decided  the  relator  to  be  qualified  in  respect  to 
moral  character,  and  the  defendant  in  respect  to  learning  and 
abilitjr,  should  the  defendant,  as  town  superintendent,  refuse  to 
pay  to  the  trustees  of  the  school  district  in  which  she  may 
have  taught  the  requisite  period,  the  share  of  such  district  of 
the  school  moneys  in  his  hands,  on  the  ground  of  the  insufficiency 
of  the  form  of  the  certificate,  it  cannot  be  doubted  that  the 
state  superintendent,  in  the  exercise  of  the  appellate  power  given 
him  by  the  132d  section  of  the  act,  would  direct  him  to  pay  it ; 
and  in  case  of  his  disobedience  of  such  direction,  this  court 
would  have  the  power  to  compel  its  observance. 

For  the  foregoing  reasons,  I  think  the  judgment  or  order 
appealed  from  should  be  reversed,  and  that  the  appellant  is  en- 
titled to  judgment 

Sblden,  J.,  concurred,  for  the  reasons  stated  in  the  second 
ground  mentioned  in  the  foregoing  opinion.  Upon  the  first 
({iieitioii,  via :  whether  the  appeal  would  lie  from  the  decision 
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of  the  town  superintendent  to  the  state  superintendent  of  pub* 
lie  instruction,  he  expressed  no  opinion. 

Johnson,  J.,  dissented  in  Mo. 

Judgment  reversed. 

[Monroe  General  Term,  December  3, 1855.    Johnaoiif  Selden  and  Welles, 
Justices.] 


Burr  vs.  Smith. 

Where,  after  a  note  hcus  become  due,  a  stinger  calls  upon  the  holder  and 
pays  the  amount  due  upon  it,  declines  having  it  canceled  and  takes  it  away 
with  him,  nothing  being  said  about  btying  it,  this  will  be  held  a  payment  and 
satislkction  of  the  note,  so  as  to  prevent  a  suit  being  brought  thereon  by  a 
person  receiving  it  fh>m  the  stranger. 

The  plaintiff,  under  such  ci/cumstanccs,  is  not  entitled  to  be  regarded  as  a  bona 
fide  holder  of  the  note,  in  such  a  sense  as  to  exclude  the  equities  between  the 
maker  and  the  person  paying  the  note. 

APPEAL  from  a  judgment  in  favor  of  the  defendant,  entered 
on  the  report  of  a 'referee.     The  action  was  brought  tore- 
cover  the  amount  due  on  a  promissory  note  in  the  words  and 

figures  following : 

"Farmington,  Oct.  27, 1851. 

Three  months  after  date,  for  value  received,  I  promise  to 
pay  James  Osborne,  or  bearer,  two  thousand  dollars,  with  in- 
terest. Myron  Norton. 

Jacob  Smith,  surety. 
Melancthon  Lewis,  surety." 

The  plaintiff  produced  the  note  on  the  trial,  before  the  ref- 
eree, and  proved  its  execution  by  the  defendant.  Upon  the 
back  of  the  note  were  two  payments,  indorsed  as  follows: 

'<  Received  on  the  within  note,  six  hundred  dollars,  January 
81,  1852,  of  Jacob  Smith." 

"  Received  on  the  within  note,  of  Jacob  Smith,  $418.88. 
Feb.  7,  1852." 
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The  plaintiff,  after  proving  a  computation  of  the  amount  due. 
on  the  notes,  rested.  The  defendant  then  introduced  Charles 
J.  Folger  as  a  witness,  who  testified,  among  other  things,  that 
he  resided  in  Geneva ;  ''  I  owned  this  note  jointly  with  Joseph 
S.  Lewis ;  we  bought  it  before  it  became  due  ;  we  kept  it  a  few 
days  after  it  became  due.  While  we  were  the  owners,  the 
whole  amount  due  on  the  note  was  paid  us.  The  last  of  the 
money  was  paid  to  us  a  week  or  fortnight  after  the  7th  day  of 
February,  1852.''  On  his  cross-examination,  this  witness  testi- 
fied that  he  received  the  last  payment  personally  ;  that  he  did 
not  know  the  person  who  paid  it  to  him  ;  had  since  learned  his 
name  was  George  S.  Riley.  '<Mr.  Riley  came  into  my  ofiice  ; 
he  asked  me  if  I  was  Mr.  Folger ;  he  then  asked  if  I  had  such 
a  note ;  I  told  him  I  had ;  I  was  then  asked  if  I  would  receive 
the  money  upon  it ;  my  reply  was  that  we  were  willing  to  take 
the  money.  I  then  got  the  note  and  ascertained  the  amount ; 
Hr.  Riley  paid  it  to  me  in  bank  bills  ;  I  gave  him  the  note ;  I 
asked  whether  I  should  cancel*  the  note ;  he  declined  hav- 
ing it  canceled.  I  asked  Mr.  Riley  where  the  money  came 
from,  and  he  said  from  Rochester."  This  witness  also  testified 
that  no  person  ever*  applied  to  him  to  buy  the  note,  and  that  he 
never  offered  to  sell  it.  It  was  admitted  that  the  plaintiff  and 
Riley  both  resided  in  Rochester.  The  trial  took  place  at  Gan- 
andaigua.     The  referee  reported  in  &vor  of  the  defendant. 

M.  S.  Newton^  for  the  plaintiff. 

8,  F.  R.  MaHory,  for  the  defendant. 

By  the  Court,  Welles,  J.  The  only  question  in  this  case 
18,  whether  the  transaction  between  Riley  and  the  witness  Fol- 
ger, as  testified  to  by  the  latter,  amounted  to  a  payment  and 
satisfSM^tion  of  the  note  in  question,  or  a  sale  and  transfer 
thereof  by  Folger  to  Riley.  The  referee  finds  that  the  note 
was  paid  and  satisfied  to  Folger  while  in  his  hands,  he  being 
one  of  the  owners  thereof  at  the  time,  the  note  then  being 
orer  due. 
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The  note  was  the  debt  of  Myron  Norton,  one  of  the  makers; 
the  defendant  and  Melancthon  Lewis  having  signed  it  as  sure- 
ties for  him.  The  payments  made  by  the  defendant  to  Folger 
and  Joseph  S.  Lewis  while  the  note  was  owned  by  them  and  in 
their  possession,  amounted  to  one  half  of  the  amount  for  which 
it  was  originally  given,  with  interest  The  last  payment  made 
by  the  defendant,  was  on  the  7th  of  February,  1852.  Judge 
Folger  testified  that  a  week  or  fortnight  afterwards  he  was 
called  upon  by  a  person  who  he  did  not  know  at  the  time,  but 
who  he  had  since  learned  was  George  S.  Riley.  That  Riley 
came  into  his  office  and  asked  the  witness  if  he  was  Mr.  Folger, 
and  upon  being  answered  in  the  affirmative,  inquired  if  the  wit- 
ness had  such  a  note,  and  was  told  that  he  had.  Riley  then 
asked  whether  he,  Folger,  would  receive  the  money  upon  it,  and 
Folger  told  him,  in  reply,  that  he  was  willing  to  take  the 
money.  Folger  then  got  the  note  and  Riley  paid  the  balance 
due  on  it  and  took  it  away.  On  the  same  occasion  the  witness 
asked  Riley  if  he  should  cancel  the  note,  and  he  declined  hav- 
ing it  canceled.  The  witness  testified,  on  a  re-examination, 
that  no  person  ever  applied  to  him  to  buy  the  note.  This  trans* 
action  was  after  the  note  was  past  due,  and  the  plaintifi*  is  there- 
fore not  entitled  to  be  regarded  as  a  bona  fide  holder  of  the  note 
in  such  a  sense  as  to  exclude  the  equities  between  the  defend-* 
ant  and  Riley. 

In  my  opinion,  the  referee's  finding,  upon  the  evidence,  that 
the  note  was  paid  and  satisfied,  is  sustained  by  the  evidence. 
The  production  of  the  note  at  t}^e  trial  was  prima  fade  evi- 
dence that  it  belonged  to  the  plainti£^  and  that  he  had  received 
it  before  due,  in  the  regular  course  of  business.  But  this 
presumption  is  fully  met  and  rebutted.  It  remained  in  the 
hands  of  Folger  and  Lewis,  who  had  purchased  it  before  ma- 
turity, until  after  it  was  dishonored,  and  until  Riley  obtained 
it  by  paying  what  was  due  upon  it.  as  before  stated,  and  with* 
out  then  or  at  any  other  time  saying  a  word  about  its  purchase. 
It  is  true  he  declined  having  it  canceled ;  but  that  circum* 
stance  was  not  enough,  in  my  judgment,  to  overcome  the  pre- 
sumption arising  from  the  facts  proved,  that  it  was  paid  and  ex^ 
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tingiiiahecL  It  does  not  pro^e  a  purchase,  and  unless  it  was 
purchased  by  Biley,  it  was  satified  by  the  payment.  Folger 
regarded  it  .as  a  payment,  and  not  a  sale ;  and  he  was  a  party 
to  the  sale  if  there  was  one.  It  is  a  suspicious  circumstance, 
that  Riley  was  not  produced  as  a  witness.  He  knew  in  what 
character  and  in  whose  behalf  he  paid  the  money,  and  whose 
money  it  was  with  which  the  payment  was  made. 
The  judgment  appealed  from  should  be  affirmed. 

[MoNBOE  G£NERAi«  Tebm,  December  8,  1855.    Selden,  T.  R,  Strong  and 
waies,  JnsUoes.] 


Nathan  C.  Holmes,  admV  4^c.  of  Isaac  T.  Holmes,  deceased, 
vs.  Horatio  Davis. 

The  ezprefsion  "  the  general  provisions  of  the  revised  statates  relating  to  actions 
coDceming  real  property/*  in  ^  455  of  the  code,  refers  to  all  tde  provisions  of  a 
geoenl  character  in  chapter  5  of  part  8d  of  those  statutes,  excepting  where 
the  code  has  otherwise  provided ;  and  makes  those  provisions  applicable  to  ac- 
tions brought  nnder  the  code. 

But  it  does  not  fbllow  that  the  proceeding  to  recover  mesne  profits,  after  a  recov- 
ery ill  ejectment,  must  necessarily  be  in  the  form  of  a  suggestion,  according  to 
the  revised  statutes.  The  application  of  their  provisions  is  to  aetUnu  brought 
in  pursuance  of  the  code. 

If  a  claim  for  mesne  profits  exists,  an  action  will  ^ie  to  enfbroe  it;  which  action 
must  be  b^  summons  and  complaint,  adapted  to  the  nature  of  the  injury. 

The  complaint  must  be  a  plain  and  concise  statement  of  the  fiicts  constituting  the 
cause  of  action,  and  contain  a  demand  of  the  relief  to  which  the  plaintiff  sup- 
poses himself  entitled. 

Where  the  plaintiff,  being  lawftiUy  in  possession  of  certain  grist  and  saw-mills 
and  the  premises  attached  thereto,  under  and  by  virtue  of  a  lease  thereof  to 
his  intestate,  from  the  defendant,  by  which  the  lessee  was  to  have  one-half  of 
all  the  earnings  of  the  saw-mill,  and  one-third  of  the  proceeds,  earnings  and 
t(&  of  the  grist  mill,  was  forcibly  and  unlawfully  expelled  and  evicted  fh>m 
the  grist  mill  by  the  delbndant,  who  entered  into  and  continued  in  possession 
thereof  until  after  the  expiration  of  the  term  mentioned  in  the  lease ;  and  the 
plaintiff  recovered  the  possession,  in  an  action  of  ejectment;  Hddj  that  in  an 
action  fbr  mesne  profits,  the  plaintiff  was  cntitied  to  recover  one-third  of  all  the 
proceeds,  earnings  and  tolls  of  the  grist  mill,  received  by  the  deihndant  during 
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his  oocapatioQ  thereof,  wiChont  making  say  deductioo  fat  the  expense  or  labor 
of  nmning  the  milL 

Held  cUsOj  that  the  defendant  had  no  right  to  oust  the  plaintiff  from  his  lawful 
possession,  and  then  charge  him  with  his  services,  and  moneys  expended,  which 
were  rendered  and  paid  without  the  plaintiff's  request  or  consent,  and  against 
his  will. 

Btid  further,  that  it  was  proper  to  instroct  the  jury  to  estimate  the  proceeds, 
earnings  and  tolls  of  the  grist  mill  from  the  evidence  hetbre  them,  showbg  the 
value  of  the  uab  and  occupation  of  the  mill  at  the  season  of  the  year  while  it 
was  in  the  possession  of  the  defendant,  and  to  allow  to  the  plaintiff,  in  making 
up  their  verdict,  one-third  of  that  amount 

MOTION  on  behalf  of  the  plaintiff  for  a  new  trial,  on  a  bill 
of  exceptions.  The  complaint  stated  that  on  the  28th  day 
of  December,  1846,  in  the  lifetime  of  said  Isaac  T.  Holmes,  the 
intestate,  the  defendant  demised  and  leased  nnto  said  Isaac  T, 
Holmes,  deceased,  by  a  written  lease  under  the  hands  and  seals 
of  the  intestate  and  the  defendant,  certain  premises  in  the  town 
of  Parma  in  the  county  of  Monroe,  being  the  grist  and  saw-mills 
and  the  premises  thereunto  belonging,  houses  and  buildings 
thereunto  attached,  known  and  called  the  Bush  mills,  situate  on 
Salmon  creek,  west  of  Parma  Centre  dtc,  for  and  during  the 
term  of  three  years  four  months  and  three  days  from  the  time 
aforesaid,  which  term  would  end  on  the  80th  day  of  April,  1850, 
reserying  the  house  and  bam  and  half  an  acre  of  land,  being  a 
portion  of  said  premises,  until  the  1st  day  of  September  next 
after  the  date  of  the  said  lease.  The  complaint  set  forth  in 
h€Bc  verba  tbe  agreement  called  a  lease,  by  which  it  appeared 
among  other  things  that  the  intestate  covenanted  to  run  said 
mills  at  all  times  when  they  could  conyeniently  be  run,  and 
there  was  timber  to  be  sawed  and  grain  to  be  ground ;  and  that 
he  would  pay  all  repairs  that  did  not  exceed  $5  at  one  time,  and 
make  all  small  repairs  as  they  were  needed,  and  that  he  would 
pay  and  deliyer  to  the  party  of  the  first  part,  (the  defendant,) 
one-half  of  all  the  earnings  of  the  said  saw-mill,  and  two*thirds 
of  all  the  proceeds,  earnings  and  tolls  of  the  said  grist  mill,  to 
be  delivered  on  the  premises;  The  party  of  the  first  part  was 
immediately  to  make  certain  repairs  specified,  and  cause  the 
dam  to  be  repaired,  and  during  the  tei^  to  pay  the  expense  of 
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all  repurs  that  should  exceed  the  oest  of  $5  at  any  one  time ; 
and  to  have  the  privilege  to  stop  the  grist  mill  from  the  1st  day 
of  Jnne  to  the  1st  day  of  September  then  next  for  the  pnrpose 
of  repairing  the  mill-race ;  and  he  reserved  the  use  of  the  savr- 
mill  to  saw  what  timber  he  might  want  to  repair  the  dam  and 
race.  The  party  of  the  firsf  part  to  pay  all  money  taxes,  and 
the  fBTtj  of  the  second  part  (the  intestate)  all  road  taxes  during 
said  term.  And  it  was  provided  that  if  the  party  of  the  second 
part  should  fail  to  perform  all  covenants  on  his  part,  it  shonld 
be  lawful  for  the  party  of  the  first  part  to  re-enter  and  take  pos- 
session of  the  premises  or  resort  to  any  other  legal  remedy ;  and 
the  party  of  the  second  part  covenanted  to  deliver  the  premises 
to  the  party  of  the  first  part  at  the  expiration  of  the  said  term. 
There  were  other  provisions  in  the  lease,  not  necessary  to  be 
mentioned.  The  complaint  farther  stated  that  the  said  Isaac  T. 
Holmes,  deceased,  took  possession  of  the  premises  described  in 
the  lease  and  occnpied  the  same  under  the  provisions  thereof  until 
on  or  about  the  16th  day  of  November,  1848,  and  until  his  death 
on  or  nbout  the  last  mentioned  day.  That  he  the  said  Isaac  T. 
Holmes  died  at  the  town  of  Parma,  in  possession  of  the  prem- 
ises, intestate,  leaving  the  plaintiff  his  father,  and  his  sole  heir 
at  law.  That  during  the  last  sickness  of  the  intestate  and  for 
the  space  of  about  six  weeks  before  his  death,  the  plaintiff,  at 
the  request  of  the  intestate,  carried  on  said  premises  and  occu- 
pied the  same  for  him,  and  from  his  death  up  to  and  including 
the  16th  day  of  January,  1849,  carried  on  and  occupied  the 
premises,  yielding  and  paying  to  the  defendant  as  required  by 
him  and  as  stipulated  in  the  lease,  the  rent  and  use  of  the  said 
premises ;  at  which  time  the  defendant,  with  force  and  violence, 
and  contrary  to  the  wishes  and  intention  of  the  plaintiff,  entered 
upon  and  into  and  took  possession  of  the  said  premises,  in- 
cluding the  grist  mill  and  saw-mill,  excepting  the  house  and 
bam  and  a  portion  of  the  land  connected  with  the  house  on  said 
premises,  and  expelled  the  plaintiff  therefrom  and  wholly  ex- 
eluded  him  from  the  use  and  occupancy  and  the  rents  and  prof- 
its of  the  grist  mill  from  said  16th  day  of  January,  1849,  up  to 
and  including  the  30th  day  of  April,  1850.    That  the  plaintiff 
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was  duly  appointed  by  the  surrogate  of  Monroe  coanty  adminis^ 
trator  of  the  goods,  chattels  and  credits  of  said  Isaac  Ti  Holmes, 
deceased,  on  the  5th  day  of  February,  1849.  The  (H)mplaint 
alleged  that  the  rents  and  profits  of  the  said  grist  mill  from  the 
16th  day  of  January,  1849,  to  the  80th  day  of  April,  1850,  were 
worth  $1000.  That  on  the  25th  day  of  March,  1850,  the  plain- 
tiff, as  such  administrator,  having  recoyered  a  judgment  in  this 
court  against  the  defendant,  in  an  action  to  recover  the  possea- 
sion  of  said  grist  mill  and  premises,  had  on  that  day  the  roll  of 
said  judgment  duly  filed  and  docketed  in  the  clerk's  office  of  the 
county  of  Monroe,  by  which  said  judgment  the  defendant  was 
adjudged  to  be  wrongfully  in  possession  of  the  said  grist  mill, 
and  ordered  and  adjudged  to  surrender  the  possession  of  the 
same  to  the  plaintiff  as  administrator  of  &c.,  as  aforesaid.  The 
plaintiff)  as  such  administrator,  claimed  to  recover  of  the  defend- 
ant damages  to  the  amount  of  $1000,  for  the  wrongful  with- 
holding the  possession  of  the  said  grist  mill  from  the  16th  day 
of  January,  1849,  to  the  30th  day  of  April,  1850,  with  the  costs 
of  this  action,  and  also  the  costs  of  the  said  action  to  recover 
possession  of  the  grist  mill. 

The  answer  of  the  defendant,  1.  Denied  the  execution  of  the 
instrument  of  Dec.  28, 1846  set  forth  in  the  complaint;  2.  De- 
nied that  he  entered  upon  and  took  possession  of  any  of  the  prem- 
ises on  or  about  the  16th  day  of  January,  1849,  or  expelled  the 
plaintiff  therefrom,  except  the  grist  mill.  He  also  denied  that 
the  use  and  profits  of  said  grist  mill  firom  January  16, 1849,  to 
April  80, 1850,  were  worth  $1000,  or  any  other  sum,  or  that  the 
plaintiff,  as  such  administrator  of  &g.  as  aforesaid>  was  entitled 
to  the  use,  rents  and  profits,  or  any  part  thereof.  8.  Denied 
that  the  plaintiff,  as  such  administrator,  had  sustained  any 
damage,  by  reason  of  the  defendant's  withholding  the  possession 
of  the  said  grist  mill  from  the  16th  January,  1849,  to  April  80, 
1850.  4.  Stated  that  the  expenses  of  i^unning  the  grist  mill, 
for  labor  and  small  repairs  that  did  not  exceed  $6  at  any  one 
time,  and  the  labor  necessary  to  work  out  the  road  taxes  assess* 
ed  on  the  grist  mill  during  the  period  from  January  16, 1849,  to 
April  30, 1850,  were  more  in  value,  than  the  value  of  the  inter* 
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est  of  the  plaintiff  as  aforesaid  in  the  rents  and  profits  of  the 
grist  miU  daring  said  period.  The  he,  the  defendant,  paid*,  hud 
out  and  expended  daring  said  period  and  for  the  purpose  last 
aforesaid,  $1000,  which  he  would  claim  to  recoup  or  set  off 
against  any  claim  of  the  plaintiff  for  rents  dl&c,  which  might  be 
proTed  on  the  trial.  5.  That  there  was  due  to  the  defendant,  on 
the  16th  day  of  January,  1849,  from  the  plaintiff  as  such  admin- 
istrator, $150  for  his  share  or  two-thirds  of  the  proceeds,  earn* 
ings  and  tolls  of  the  grist  mill,  which  the  defendant  would  also 
claim  to  recoup  or  set  off  as  aforesaid.  6.  That  the  plaintiff's 
costs  of  the  action  to  recover  possession,  mentioned  in  the  com^ 
plaint,  had  been  paid,  Ceo.  A  reply  was  put  in  by  the  plaintiff, 
the  contents  of  which  it  is  unnecessary  to  state. 

The  action  was  brought  to  trial  on  the  issues  formed  by  the 
pleadings,  at  a  circuit  court  held  in  the  cottnty  of  Monroe,  at 
the  court  house  in  Bochester,  on  the  21st.day  of  October,  1858. 
It  was  proved  that  the  plaintiff  was  appointed  adminstrator, 
&C9  on  the  5th  of  February,  1849.  The  plaintiff,  to  maintain 
the  issues  on  his  part,  called  as  a  witness,  Amasa  A.  Holmes, 
who  testified  as  follows:  "I. am  a  son  of  the  plaintiffs  Isaac 
T.  Holmes,  the  intestate,  was  my  brother,  and  died  in  Novem- 
her.  1848,  in  a  house  on  the  premises  rented  to  him  by  Davis, 
which  premises  are  described  in  the  complaint.  At  that  time 
my  father,  the  plaintiff,  was  living  on  the  premises,  and  H.  my 
brother,  with  him.  I  worked  in  the  mill,  as  miller.  I  think  I 
worked  in  it  in  the  fall  of  1848,  about  the  time  my  brother  was 
taken  sick.  I  continued  to  work  in  it  till  Mr.  Davis,  the  de- 
fendant, took  the  possession  of  the  mill,  which  was  about  the 
16th  of  January,  1849.  This  was  the  grist  mill.  The  busi- 
ness of  the  mill  was  custom  work,  and  some  flouring.  There 
were  three  run  of  stone.  On  the  morning  of  the  16th  of  Jan- 
uary, 1849,  during  my  absence  and  the  plaintiff's  absence,  the 
defendant  entered  into  and  took  possession  of  the  mill,  and  con- 
tinued to  occupy  it,  by  himself  or  tenants,  until  the  close  of 
1850."  The  plaintiff  here  offered  to  prove  by  this  witness,  that 
the  mill  was  valuable  for  use  and  occupation,  and  that  the  gross 
earnings,  in  seasons  when  there  was  plenty  of  water,  would 
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amouDt  to  $1800  or  $2000  per  year.  The  defendant,  by  hifl 
counsel,  objected  to  such  testimony  as  immaterial  and  improper, 
on  the  ground  that  this  action  was  not  a  proceeding  for  mesne 
profits  authorized  by  law  ;  that  the  complaint  was  substantially 
for  a  trespass,  and  contained  no  allegation  that  the  defendant 
had  ever  received  or  enjoyed  the  rents  and  profits  of  the  mill, 
nor  did  any  suggestion  appear  on  the  record  of  judgment  in  the 
ejectment  suit  mentioned  in  the  complaint.  But  the  oourt 
ruled  and  decided,  that  such  evidence  was  proper ;  to  which  de- 
cision the  counsel  for  the  defendant  excepted ;  and  the  witness 
then  proceeded  and  gave  evidence,  subject  to  such  exception, 
tending  to  show  the  facts  so  offered  to  be  proved.  On  the  cross- 
examination  of  this  witness,  the  defendant  offered  to  show, 
that  when  the  defendant  entered  upon  the  premises,  on  the 
16th  of  January,  1849,  as  testified  to  by  the  witness,  he  so  en- 
tered by  the  consent  and  permission  of  the  plaintiff;  to  which 
the  plaintiff's  counsel  objected,  and  the  court  sustained  snch  ob- 
jection ;  to  which  the  counsel  for  the  defendant  excepted.  The 
defendant  further  offered  and  proposed  to  prove  by  this  wit- 
ness, that  the  ordinary  expense  for  the  labor  in  running  said 
mill  amounted,  every  year,  to  the  sum  of  $700 ;  to  which  the 
plaintiff's  counsel  objected,  and  the  court  sustained  the  objec- 
tion, and  decided  such  evidence  to  be  incompetent ;  to  which  the 
counsel  for  the  defendant  excepted.  Ira  Randall  and  Seth  M. 
Woodruff  were  called  and  sworn  on  behalf  of  the  plaintiff*,  and 
gave  evidence  tending  to  show  that,  in  ordinary  seasons,  the 
gross  earnings,  proceeds  and  tolls  of  said  grist  mill,  would 
amount  to  from  $1200  to  $1500  per  year. 

On  cross-examination  of  these  witnesses,  the  defendant  offer* 
ed  to  prove  by  them  that  the  ordinaiy  expenses  for  the  labor 
of  running  and  taking  care  of  said  mill  ezoeeded,  at  all  times, 
the  one-third  of  all  the  proceeds,  eambgs  and  tolls  of  said 
mill ;  to  which  testimony  the  counsel  for  the  plaintiff  objected, 
as  improper,  on  the  ground  that  the  defendant  was  a  trespasser, 
in  taking  possession  of  the  grist  mill,  and  that  the  plaintiff  was 
therefore  entitled  to  a  verdict  for  one-third  of  the  gross  earn- 
ings of  the  mill,  without  any  deduction  for  the  labor  of  ran* 
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ning  said  mill ;  and  the  court  sustained  the  objection  ;  to  which 
the  cooDBel  for  the  defendant  excepted.  The  judgment  record 
in  the  action  of  ejectment,  mentioned  in  the  complaint,  was  read 
by  the  plainti£f  in  evidence,  but  no  suggestion  for  damages,  or 
v-j  mesne  profits,  was  indorsed  thereon  or  attached  thereto.    The 

lease  described  and  set  forth  in  the  complaint  was  also  proved 
and  read  in  evidence  by  the  plaintiff.  The  plaintiff  there- 
upon rested.  The  defendant  moved  for  a  nonsuit,  and  stated 
the  following  grounds :  1st.  No  right  of  possession  to  the  prem* 
ises  in  questicm  was  proved  to  be  in  the  plaintiff,  until  the  oth 
of  February,  1849.  No  trespass  had  been  shown,  or  demand 
for  the  possession  of  the  premises.  2d.  That  this  was  an  action 
(or  trespass,  and  not  for  mesne  profits,  and  no  suggestion  for 
damages  or  mesne  profits  was  indorsed  on  or  attached  to  the 
judgment  record  in  the  action  of  ejectment  mentioned  in  the 
complaint.  8d.  That  the  plaintiff  had  not  proved  the  receipt  of 
any  rents  or  profits  from  said  grist  mill,  between  the  16th  of 
January,  1849,  and  30th  of  April,  1850 ;  and  there  was  no  alle- 
gation in  the  complaint,  of  the  receipt  of  any  rents  or  profits 
during  that  time,  by  the  defendant.  But  the  court  overruled 
the  said  motion  for  a  nonsuit ;  to  which  the  counsel  for  the  de- 
fendant excepted.  The  defendant  then  proved,  that  between 
the  27th  of  March,  1849,  and  the  2d  of  May,  1850,  the  gross 
proceeds,  earnings  and  toll  of  said  grist  mill  amounted  only  to 
the  sum  of  $884,  and  a  quantity  of  mill  feed,  sufficient  to  &t  a 
number  of  hogs,  which  were  then  made  to  sell  for  $150.  And 
the  defendant  rested.  It  was  mutually  agreed  that  no  claim 
was  made  on  account  of  any  portion  of  the  premises  mentioned 
in  the  lease,  except  the  said  grist  mill.  The  foregoing  was  sub- 
stantially all  the  testimony  in  the  action  bearing  on  the  excep- 
tions herein  presented. 

The  court  charged  the  jury  that  the  plaintiff  was  entitled  to 
recover,  in  this  action,  one-third  of  all  the  proceeds,  earnings 
and  tolls  of  said  null,  received  by  the  defendant  between  the 
16th  of  January,  1849,  and  the  30th  of  April,  1850,  without 
making  any  deduction  whatever  for  the  expense  or  labor  of 
running   said  mill  during  that  time.    To  which  charge  the 
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counsel  for  the  defendant  excepted.  The  court  further  charged 
the  jury,  that  they  should  estimate  the  amount  of  proceeds, 
earnings  and  tolls  of  said  mill,  from  the  16th  of  January  to 
the  27th  of  March,  1849.  from  the  evidence  before  them,  show- 
ing the  value  of  the  use  and  occupation  of  the  mill  at  that 
season  of  the  year,  and  allow  to  the  plaintiff^  in  making  up 
their  verdict,  one-third  of  that  amount.  To  which  charge  the 
counsel  for  the  defendant  excepted.  The  defendant's  counsel 
requested  the  court  to  instruct  the  jury,  that  the  plaintiff  was 
only  entitled  to  recover  nominal  damages  in  this  action,  under 
the  proof  above  stated ;  which  the  court  refused  to  do ;  to  which 
refusal  the  defendant  also  excepted.  The  jury  then  retired  to 
deliberate  upon  their  verdict.  After  they  had  so  retired,  the 
counsel  for  the  plaintiff  moved  to  amend  the  complaint,  so  as  to 
make  the  action  in  form  a  proceeding  for  mesne  profits,  accord- 
ing to  the  form  of  the  statutes  in  such  case  made  and  provided. 
To  which  the  defendant,  by  his  counsel,  excepted.  The  court 
decided  that  the  application  for  such  amendment  should  be  made 
at  the  same  time  with  a  motion  for  a  new  trial  on  the  above 
exceptions.  The  jury  rendered  their  verdict,  by  which  th^ 
found  for  the  plaintiff  ^418. 

J.  B.  Martindale^  for  the  defendant. 

H.  R.  Selden^  for  the  plaintiff. 

By  the  Courts  Welles,  J.  After  much  examination  and 
reflection,  I  am  inclined  to  think  that  the  expression,  "the  gen- 
eral provisions  of  the  revised  statues  relating  to  actions  con- 
cerning real  property,"  in  §  465  of  the  code,  refers  to  all  the 
provisions  of  a  general  character  in  chap.  5  of  part  3d  of  those 
statutes,  excepting  where  the  code  has  otherwise  provided. 
There  may  be.  I  think  there  are,  difficulties  in  the  way  of  this 
construction ;  but  none  so  great  as  those  to  be  encountered  in 
the  attempt  to  restrict  the  application  of  the  expression  to 
title  7  of  the  same  chapter  of  the  revised  statutes.  If  we  in- 
terpret the  section  of  the  code  referred  to,  as  applying  to  that 
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tidd  of  the  rerifled  Btatntes  only,  there  will  be  Ibwid  na  an-* 
ihority  for  »  party  to  demand  a  new  trial  after  a  judgment  ren- 
dered upon  a  verdict  in  an  action  to  reooyer  the  posseasion  of 
real  pnqierty,  where  the  judgment  has  been  regalar,  and  no 
error  has  been  committed;  but  such  judgment  will  be  forever 
eondosiye  upon  the  parties  and  privies*  But  it  has  been 
uniformly  held  that  i  87  of  title  1  of  chapter  6  of  the  revised 
statatee,  which  allows  of  two  new  trials  in  the  action  of  ejects 
nenty  without  showing  irregularity  or  error,  applies  to  actions 
to  reeover  possession  of  real  property  under  the  code.  Indeed 
it  never  could  have  been  the  intention  of  the  lawmakers  to 
have  a  party  concluded  upon  his  title  by  one  verdict  in  such 
an  actbn.  In  other  respects  there  can  be  no  doubt,  I  thinks 
that  the  provisions  of  chapter  6  of  the  revised  statutes  referred 
tOy  other  than  those  of  title  7  of  that  chapter,  were  intended  to 
be  pre0erved4  It  will  be  found  exceedingly  difficult  to  get 
along  with  the  action  to  recover  possession  of  real  property 
without  them«    • 

But  it  does  not  follow  that  the  proceeding  to  recover  the 
mesne  profits  must  necessarily  be  in  the  form  of  a  suggestion 
aeecnrding  to  the  revised  statutes.  The  application  of  their  pro- 
visions is  to  actiona  brought  in  pursuance  of  the  code.  {Lang 
V.  RopkCf  1  Duer,  701.)  ^Fhe  forms  of  action  existing  at  the 
time  the  code  went  into  effect  are  abolished,  and  all  rights  of 
action  thw  existing  are  authorized  to  be  prosecuted  in  the 
manner  therein  provided.  (H  69,  468.)  Now  if  the  right  to 
mesne  profits  is  a  right  of  action,  it  must  be  enforced  by  action^ 
and  not  otherwise.  No  one  will  deny,  I  apprehend,  that  a  party 
is  entitled  to  a  remedy  for  a  claim  to  mesne  profits,  unlawfully 
withheld  firom  him ;  and  if  so  entitled,  that  remedy  must  be  by 
action  or  special  proceeding,  {ii  1^2  of  the  code.)  The  rem- 
edy would  be  an  ordinary  proceeding  in  a  court  of  justice,  for 
the  .enforcement  of  a  right,  and  therefore  an  action.  No  one 
woidd  think  of  calling  it  a  special  proceeding.  It  never  was  so 
regarded  before  the  code.  Under  the  revised  statutes  the  claim 
was  sn  appendage  to  the  action  of  ejectment,  and  was  to  be  re- 
covered by  a  sort  of  continuation  of  that  action ;  and  by  the 
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code,  may  be  recovered  at  the  same  time  and  in  the  same  action 
with  the  possession,  or  in  a  separate,  independent  action,  {i  167, 
mbd.  5.  Livingston  ▼.  Tanner^  12  Barb.  481.)  If  a  claim 
for  mesne  profits  exists,  an  action  must  lie  to  enforce  it ;  which 
action  mast  be  by  summons  and  complaint,  adapted  to  the  na- 
ture of  the  injury.  It  is  a  maxim  of  the  law,  that  there  can 
be  no  wrong  without  a  remedy — and  that  remedy,  as  I  have  at- 
tempted to  show,  is  by  action ;  the  complaint  in  which,  must 
be  a  plain  and  concise  statement  of  the  facts  constituting  the 
cause  of  action,  and  contain  a  demand  of  the  relief  to  which 
the  plaintiff  supposes  himself  entitled.  (§  142.)  In  the  pres- 
ent case  the  complaint  does  contain  such  statement  and  demand, 
and  shows,  as  it  seems  to  me,  a  good  cause  of  action ;  and  un- 
less some  error  has  been  committed  at  the  trial  the  plaintiff  is 
entitled  to  retain  the  verdict 

The  principal  objection,  raised  upon  the  argument,  to  the  rul- 
ings at  the  circuit,  aside  from  those  already  considered,  related  to 
the  measure  of  damages  adopted  by  the  judge  at  the  trial.  The 
jury  were  instructed  that  the  plaintiff  was  entitled  to  reooyer 
one-third  of  all  the  proceeds,  earnings  and  tolls  of  the  grist 
mill  received  by  the  defendant  between  the  16th  January,  1849| 
and  the  80th.  of  April,  1850,  without  making  any  deduction  fi>r 
the  expense  or  labor  of  running  the  mill,  and  that  they  should  esti- 
mate such  proceeds,  earnings  and  tolls  from  the  evidence  before 
them,  showing  the  value  of  the  use  and  occupation  of  the  mill 
at  that  season  of  the  year,  and  allow  to  the  plaintiff,  in  making 
up  their  verdict,  one-third  of  that  amount. 

The  complaint  alleges  a  forcible  and  unlawful  eviction  and 
expulsion  of  the  plaintiff  from  the  grist  mill,  and  an  entry 
thereupon  by  the  defendant,  on  the  16th  day  of  January,  1849, 
and  that  he  continued  to  hold  possession  thereof  and  to  exclude 
the  plaintiff  therefrom  until  after  the  expiration  of  the  term 
mentioned  in  the  lease,  which  was  until  and  including  the  80th 
day  of  April,  1850.  This  allegation  is  not  denied  in  the  answer, 
and  is  therefore  to  be  taken  as  true. 

Under  such  a  state  of  &cts,  the  plaintiff  was  entitled  to  re- 
cover according  to  the  direction  at  the  circuit.    The  defendant 
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had  no  right  to  oust  the  plaintiff  from  his  lawful  possessicta, 
and  then  charge  him  with  his  services,  and  moneys  expended, 
which  were  rendered  and  paid  without  his  request  or  consent, 
and  against  his  will«  {Costigan  t.  The  Mohawk  arid  Hud- 
ton  IL  R.  Co.  2  Dmio,  609.  Baker  v.  Wheeler,  8  Wend. 
505,  Lempriere  y.  Pasley,  2  T.  R.  606,  608.  Brown  v. 
Sax,  7  Cowen,  96.  SUsbury  v.  McCoon,  8  Comst  881--886, 
per  Ruggles  J,  Puffendorfj  cited  by  HiU  argiiendoj  6  Hilly 
428,no/e.)  Without  going  through  with  a  statement  of  those 
authorities,  it  seems  to  me  that  they  fully  sustain  the  principle 
of  the  rulings  under  consideration.  One-third  of  the  proceeds, 
earnings  and  tolls  of  the  grist  mill  were  secured  by  the  written 
agreement  to  the  lessee.  And  unless  the  defendant  was  enti- 
tled to  a  deduction  for  the  expense  and  labor  of  running  the 
mill,  the  rule  of  damages  given  by  the  judge  to  the  jury  was 
correct. 

Upon  the  whole,  I  think,  there  was  no  error  committed  at  the 
trial,  of  which  the  defendant  has  a  right  to  complun,  and  that 
a  new  trial  should  be  denied. 

[Monroe  General  Term,  December  8, 1855.  S^lder^  Johnson  aod  Wdles, 
Jiisticte] 


Cyrus  CaliKins  vs.  Charles  Packer. 

A  ^yee  of  a  negotiable  promJMOty  note,  who  has  traDsfened  the  same,  by  deliv- 
eqr,  to  anoiher  penon,  b  a  competent  witnesB  ibr  the  latter,  in  an  action 
brought  by  him  upon  the  note^  and  the  flict  of  his  being  examined  as  a  wit- 
ness ibr  the  plaintiff  will  not  warrant  the  admission  of  the  defendant  to  testl/y 
in  his  own  behalf. 

Section  899  of  the  code  was  not  intended  to  allow  a  party  to  an  acUon  to  become 
a  witness  in  hia  own  behalf,  excepting  for  the  purpose  of  meeting  the  eyidence 
of  one  who  is  not  a  competent  witness,  at  common  law,  but  is  made  such 
byiiitne  of  the  same  and  other  sections  of  the  code. 

The  flKt  that  a  defendant  is  properly  admitted  as  a  witness,  on  the  trial,  and  is 
oompetent  to  testify  on  one  subject,  does  not  necessarily  entitle  him  to  testify 
en  an  snljectB  upon  which  the  plaintiff's  assignor  has  been  properly  examined. 
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Where  a  party  YOlanteerB  to  iMiythe  debt  of  his  creditor,  without  his  reciaest  w 
conaent,  in  the  special  inanDer  provided  in  ^  29^  of  the  code,  in  order  to  avail 
himself  of  such  payment,  in  an  action,  he  must  set  it  np  specially,  in  his  an- 
swer.   Per  Welles,  J. 

It  is  no  objection  to  the  admissioo  of  a  judgment  record  in  evidence,  that  no 
summons  is  attached  thereto,  and  that  it  does  not  show  any  order  of  reAranoe, 
although  the  judgment  is  founded  upon  the  report  of  a  referee.  These,  at 
most,  are  defects  which  merely  render  the  judgment  erroneousi  bat  do  not 
make  it  void. 

MOTION  on  the  part  of  the  plaintiff  for  a  new  trial,  on  a  bill 
of  exceptions.  The  action  was  brought  to  recover  the 
amo«nt  of  a  promissorj  note  for  $72,  made  by  the  defendant^ 
payable  to  Eldad  Calkins  or  bearer,  one  year  after  date,  with 
nee,  and  dated  Coming,  March  18, 1851 ;  and  ihe  balance  of  an 
account  alleged  in  the  complaint  to  have  been  due  to  the  said 
Eldad  Calkins  prior  to.  the  2d  day  of  June,  1851,  for  gooda, 
wares  and  merchandise,  wheat  and  grain  sold  and  deliyered  by 
eaid  Eldad  Calkins  and  the  plaintiff  to  the  defendant,  at  his  re* 
quest  The  complaint  alleged  that  the  note  had  been  duly  ' 
transferred  to  the  plaintiff,  who  was  the  legal  owner  and  holder 
thereof  and  that  the  defendant  had  not  paid  the  same  or  any 
part  thereof;  and  that  on  the  2d  day  of  June,  1851,  the  said 
Eldad  Calkins  duly  assigned  and  transferred  his  interest  in  the 
balance  of  the  account  to  the  plaintiff,  who  was  the  legal  and 
sole  owner  thereof,  and  that  the  defendant  had  not  paid  the  same. 

The  answer  of  the  defendant  denied  the  complaint,  and  each 
and  every  allegation  thereof  The  answer  also  set  up  as  a  fur- 
ther defense  that  the  plaintiff  was  not,  at  the  time  of  the  com- 
mmcement  of  the  action,  the  owner  of  the  several  demands  in  the 
complaint  set  forth,  or  any  or  either  of  them,  but  that  they  were 
and  still  are  the  demands  of  Eldad  M.  Calkins ;  and  that  before 
and  at  the  time  of  the  commencement  of  the  action  the  said  de- 
mands were  fully  paid  and  satisfied  unto  the  said  Eldad  M. 
Calkins,  the  lawful  owner  of  the  same. 

The  trial  came  on  at  the  Steuben  circuit  in  November,  1853, 
before  Mr.  Justice  Johnson,  when  the  plaintiff  produced  and 
read  the  deposition  of  the  said  Eldad  M.  Calkins,  taken  under  a 
commission  issued  for  that  purpose.    There  was  annexed  to  the 
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deposition  a  note  and  order,  which  were  in  tiie  worda  iad  figiuea 
fellowing,  via : 

""  Coming,  March  18, 1851. 

One  year  bcm  date,  for  value  received  I  promiee  to  pay  Bl- 
dad  Oalkins  or  bearer,  seventy^two  dollars  with  «8e. 

Ohab.  Packbr." 

^  Mr.  Charles  Packer,  Sir :  please  to  pay  the  bearer  Cyms 
Calkins  fifty  dollars,  and  oblige  yoors. 

Coming,  J«ie  2d,  1851.  E.  M.  Calkins.'' 

The  witness  stated  in  said  deposition,  that  he  was  the  person 
named  in  the  note  as  the  payee,  and  that  he  drew  the  order  and 
signed  it  and  handed  it  to  the  plaintiff.  That  he  sold  property 
belonging  to  the  plaintiff,  to  the  defendant,  who  wrote  the  note. 
He  says  in  the  deposition,  "  I  said  to  Packer  that  he  ongfat  to 
pat  in  Cyms  Calkins'  name  instead  of  mine.  He  observed  that 
it  wonld  not  make  any  difference,  as  it  was  to  me  <Mr  bearer.  I 
handed  said  note  to  Cyras  the  first  time  we  met,  I  think  it  was 
the  same  day  I  took  it."  The  witness  also  stated  that  he  drew 
the  order  and  handed  it  to  the  plsintiff,  so  that  Packer  would 
pay  Cyras  for  the  wheat  belonging  to  him.  That  in  June  pre* 
vions  to  the  date  of  the  order,  he  had  sold  wheat  belonging  to 
tiie  plaintiff,  and  that  the  order  was  drawn  for  the  amonnt  dne 
to  the  plaintiff  from  the  defendant  for  the  wheat  of  the  defend- 
ant, which-  the  witness  sold  him  for  the  plamtiff ;  that  he  inform- 
ed the  defendant  that  the  property  he  sold  him  belonged  to  the 
plaintiff,  and  that  the  note  and  order  were  to  be  paid  to  the 
plaintiff  as  money  belonging  to  the  plaintiff  and  not  to  the 
witness.  The  deposition  contained  other  statements,  not  mate- 
rial to  be  mentioned  here.  The  plaintiff  then  read  the  note  and 
order  in  evidence,  and  rested.  The  counsel  for  the  defendant 
tiken  offered  the  defendant  as  a  witness  in  his  own  behalf^,  to 
which  the  plaintiff's  coonsel  objected,  on  the  gronnd  that  he  was 
a  party  to  the  action ;  that  the  witness  swora  for  the  plaintiff 
was  not  an  assignor  of  any  thing  in  action,  within  the  meaning 
of  the  provisions  of  the  code  allowing  the  adverse  party  to  be  a 
witness  when  the  assignor  is  sworn  as  a  witness ;  and  farther, 
fliat  by  the  evidence  it  appeared  that  the  witness  Bldad  M.  Calk- 
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ina  was  not  an  assignor  of  the  demands  npon  whioh  the  action 
was  brought.  The  plaintiff's  counsel  also  objected,  npon  the 
same  grounds,  to  the  competency  of  the  witness  so  offered  by  the 
defendant,  to  testify  to  any  matters  relating  to  the  promissory 
note  in  question  in  the  action.  The  court  overruled  the  objec- 
tion, and  decided  that  inasmuch  as  the  complaint  alleged  that 
Eldad  Oalkins  was  the  payee  of  the  note,  and  transferred  the 
same  to  the  plaintiff,  and  that  the  defendant  was  indebted  to 
Eldad  and  Cyrus  Calkins,  and  that  Eldad  had  assigned  his  in- 
terest to  the  plaintiff,  the  defendant  was  competent  to  testify 
both  to  the  promissory  note  and  to  the  account  for  goods  sold. 
The  plaintiff's  counsel  excepted  to  this  decision,  and  the  de- 
fendant was  then  sworn  as  a  witness  in  his  own  behalf^  and  gave 
material  evidence  in  relation  both  t^L  the  note  and  the  demand 
for  goods  sold,  &c.  Other  witnesses  were  then  introduced  and 
examined  on  the  part  of  the  defendant,  whose  evidence  tended 
to  show  that  the  demands  in  suit  in  £&ct  belonged  to  the  said 
Eldad  M.  Calkins,  and  not  to  the  plaintiff. 

The  defendant  then  offered  to  show  that  one  Michael  J.  Pace 
recovered  judgment  \n  the  supreme  court  against  said  Eldad  M. 
Calkins  for  $186.06,  the  record  of  which  was  filed  June  28d, 
1851 ;  that  an  execution  was  issued  thereon  to  the  sheriff  of 
Steuben  county,  and  while  the  same  was  in  the  hands  of  ihe 
sheriff.  Packer  paid  the  sheriff  the  amount  of  the  demands  in 
this  action  and  took  his  receipt  therefor  pursuant  to  i  298  of  the 
code.  The  plaintiff's  counsel  objected  to  the  evidence  so  offered, 
on  the  ground  that  no  such  defense  was  set  up  in  the  answer. 
The  court  overruled  the  objection  and  received  the  evidence, 
and  the  plaintiff's  counsel  excepted.  The  defendant's  counsel 
then  offered  in  evidence  the  judgment  record  in  &vor  of  Pace 
against  said  Eldad  M.  Calkins,  filed  as  above.  This  judgment 
roll  contained  the  complaint,  answer,  report  of  a  referee  and 
judgment,  but  no  summons,  or  order  or  other  authority  appoint- 
ing the  referee,  and  for  these  alleged  deficiencies  the  plaintiff's 
counsel  objected  to  the  record  as  evidence.  The  court  overruled 
the  objection  and  received  the  evidence,  and  the  plaintiff's 
counsel  excepted.    Thomas  McBumey  was  then  sworn  for  the 
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defendant,  and  testified  that  he  was  deputy  sheriff  of  Stenben 
ooanty  in  1851.  That  an  execution  upon  the  said  judgment 
(then  produced  and  shown  to  the  witness)  was  delivered  to  him 
to  be  executed.  That  he  knew  the  said  Charles  Packer.  That 
his  impression  was  that  there  was  an  arrangement  between 
Packer  and  Pace  for  him,  the  witness,  to  give  Packer  a  receipt, 
and  he  did  so.  The  execution  was  then  produced  in  evidence, 
on  which  was  indorsed  July  19, 1852,  a  receipt  for  $132.12. 
The  witness  McBurney  testified  on  cross-examination  as  follows : 
"  My  impression  is  that  Packer  paid  me  no  money  on  that  exe- 
cution, and  of  course  I  paid  no  money  to  Pace.  I  was  directed 
by  Pace  to  give  the  receipt,  and  I  gave  it  to  Packer  and  bdorsed 
it  on  the  execution." 

The  defendant  here  rested,  and  the  court  charged  the  jury 
that  if  at  the  time  of  the  payment  by  Packer  and  the  taking  of 
the  sheriff's  receipt,  Eldad  Calkins  was  the  owner  of  the  demands 
in  question,  such  payment  and  receipt  were  a  discharge  of  Packer 
firom  that  indebtedness ;  that  it  made  no  difference,  in  this* res- 
pect, whether  the  payment  was  made  by  Packer  directly  to  the 
sherifr  or  to  Pace,  the  plaintiff  in  the  execution.  That  the  sher- 
iff's receipt  and  return  on  the  execution  were  sufBcient  evidence 
of  the  payment  by  Packer  and  the  satisfaction  pro  tanto  of  the 
judgment.  The  plaintiff's  counsel  excepted  to  the  said  charge, 
and  requested  the  court  to  charge  the  jury,  that  Packer,  being 
a  volunteer,  and  Eldad  Calkins  having  testified  that  the  prop- 
erty was  the  plaintiff's.  Packer  could  not  assail  his  title,  and  had 
no  right  to  make  the  payment,  and  that  if  Packer  had  not  in 
fiMSt  paid  the  money  the  defense  was  not  made  out.  The  court 
refused  so  to  charge,  and  the  plaintiff's  counsel  excepted.  The 
jury  rendered  a  verdict  for  the  defendant ;  which  the  plaintiff 
now  moved  to  set  aside. 

Cteo.  T.  Spencer y  for  the  phiintiff. 

EL  M.  Hyde^  for  the  defendant. 
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WsLLEB,  J.  The  first  question  presented  for  our  dedsicm 
in  this  ease,  is  whether  the  defendant  was  a  competent  witness 
in  his  own  behalf  and  if  admissible  at  all,  whether  he  was  oom-> 
potent  to  give  evidence  in  relation  to  that  part  of  the  demand 
in  controversy  which  connsted  of  the  promissory  note  referred  to 
in  the  complaints  As  the  case  stood  upon  the  evidence  when  the 
plaintiff  rested,  it  did  not  appear  that  the  demand  for  goods 
sold  had  been  assigned  by  Eldad  Calkins  to  the  plaintiff.  That 
demand  was  one  originally  belonging  to  the  plaintiff.  It  was 
for  wheat  of  the  latter,  which  the  witness  Calkins,  as  his  agent, 
sold  to  the  defendant  In  respect  to  this  part  of  the  plaintiff^s 
daim,  and  aside  from  the  statements  in  the  complaint,  there  was 
no  ground  for  admitting  the  defendant  as  a  witness  for  himself. 
Bat  the  complaint  states  absolutely,  that  sueh  indebtedness 
was  to  the  plaintiff  and  the  witness,  Eldad  GaUdns,  jointly, 
and  that  the  plaintiff  derived  his  title  to  Eldad's  share  by  ae- 
signment  from  him.  He  could  not,  on  his  own  statement,  re* 
cover  any  portion  of  the  demand  in  his  own  name  alone,  without 
an  assignment  from  Eldad  Calkins.  So  fiur,  thereforcy  as  this 
portion  of  the  plaintiff's  claims  was  concerned,  there  was  a  ma* 
terial  variance  between  the  complaint  and  the  evidence,  if  not 
an  entire  failure  of  proof  to  sustain  it.  Assuming  that  the 
plaintiff's  title  to  the  share  of  Eldad  Calkins  in  the  demand  in 
question,  for  the  wheat  sold,  was  derived  by  assignment  from 
the  latter,  which  we  think,  in  the  present  form  of  the  complaint, 
he  is  not  at  liber^  to  deny,  and  he  having  examined  his  assign- 
or as  a  witness  touching  that  demand,  we  thiok  the  defendant 
was  properly  admitted  as  a  witness  in  hia  own  behalf  to  testiff 
in  relation  to  the  same  subject. 

But  the  question  remains,  was  he  competent  to  testify  in.  re* 
lationto  the  plaintiff's  claim  upon  the  note?  This  depends 
upon  two  other  questions :  1.  Was  the  plaintiff  an  assignee  of 
the  note,  in  such  a  sense  aff  to  allow  the  defendsat  to  offer  him- 
self as  a  witness  after  the  plabtiff  had  examined  the  assignor, 
in  pursuance  of  §  399  of  the  code?  2.  If  he  was  not,  then^ 
did  the  fact  that  the  defendant  was  properly  sworn  as  a  witness 
on  the  trial,  and  was  competent  to  testify  on  one  subject,  ne- 
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eessaiiiy  entitle  him  to  testify  on  all  subjects  upon  whioh  the 
plaintiff's  assignor  had  been  properly  examined,  inclading  the 
plaintiff's  ckim  npon  the  note  1  Upon  the  first  of  these  qnes- 
ikmsy  there  has  has  been  considerable  conflict  of  judicial  decis- 
IDIL  Tn  Bump  t.  Vem  Orsdale^  (11  Barb.  634,)  this  very 
question  was  decided  by  the  general  term  in  the  6th  district, 
in  wUoh,  it  wM  held  that  the  transfer  of  a  negotiable  promis- 
my  note  was  an  assignment  of  a  thing  in  action  under  ii  111, 
112  of  the  code ;  and  that  where  in  an  action  upon  such  a 
note,  against  the  maker,  by  a  person  to  whom  it  had  been  trans- 
fiarred,  a  ibrmer  hclier  through  whom  the  plaintiff  derived  his 
title  to  the  note  was  introduced  and  examined  as  a  witness  on 
behalf  of  the  plaintiff,  the  defendant  had  the  right,  under  §  899, 
to  offiar  himself  as  a  witness  to  the  same  matter. 

In  Potter  y.  Bushndl,  (10  How.  Pr.  R.  94,)  the  general 
tetm  in  the  8d  district  followed  the  case  of  Bttmp  y.  Van  Or»» 
dale.  In  adopting  the  construction  giyen  by  the  court  in  the 
6th  district  to  the  899th  section  of  the  code,  the  court  in  the 
8d  district,  after  showing,  as  I  thbk,  that  such  construction 
was  not  the  true  one,  placed  their  decision  upon  the  ground  that 
it  was  better  to  adopt  it  than  to  establish  a  conflicting  precedent. 

In  Hicks  y.  Wirth,  (10  How.  Pr.  R.  565,)  the  court  of  com- 
mon pleas  of  the  city  of  New  York,  at  general  term,  adopted  a 
different  construction  of  the  section  under  consideration ;  hold- 
ing that  the  indorser  of  a  note  was  a  competent  witness  for  the 
plaintiff,  and  that  his  being  examined  as  a  witness  for  the 
plaintiff  did  not  warrant  the  admission  of  the  defendant  to  tes* 
tify  in  his  own  behal£(a) 

The  foregoing  are  all  the  reported  cases  I  am  aware  of,  where 
this  question  has  been  distinctly  passed  upon  and  decided. 
They  were  all  cases  at  general  term,  and  appear  to  haye  been 
foUy  considered.  The  reasoning  of  the  court  in  the  case  of 
Potter  y.  Buskndl^  upon  the  merits  of  the  question,  tended  to  a 
oondusion  adyerse  to  the  decision  made ;  and  in  the  case  of  IRcks 
y«  Wirth^  Judge  Ingraham  has  given  the  question  a  thorough 

(a)  See  atao,C08tfif  t.  Knapp,  (16  Barb,  582.)  Ootle  t.  Kmney^  (11  How. 
Pr.R.2tB.) 
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examination,  and  has  reviewed  all  the  cases  bearing  on  the 
subject. 

In  Jagoe  v.  Alleyn,  (16  Barb.  580,)  Justice  Strong,  of  this 
district,  discusses  the  question,  but  does  not  decide  it.  We  are 
inclined  to  adopt  substantially  the  views  expressed  by  Judge 
Ingraham,  in  IRcks  v.  Wirth^  believing  that  i  899  was  not  in- 
tended to  allow  a  party  to  the  action  to  become  a  witness  in  his 
own  behalf,  excepting  for  the  purpose  of  meeting  the  evidence 
of  one  who  is  made  a  competent  witness  by  virtue  of  the  same 
and  other  sections  of  the  code.  A  former  holder  of  a  nego- 
tiable note,  whether  payee,  or  one  to  whom  it  afterwards  came 
by  regular  purchase  and  transfer,  was  always  a  competent  wit- 
ness for  either  party,  unless  excluded  by  interest,  which  is  no 
longer  any  objection  to  a  witness'  competency.  It  could  not 
have  been  the  intention  of  the  lawmakers  to  allow  a  party  to 
be  a  witness  for  himself,  simply  because  the  adverse  party  had 
introduced  one  as  a  witness  who  was  always  competent  as  such 
by  the  common  law.  We  are  also  of  the  opinion  that  the  fact 
that  the  defendant  was  properly  admitted  as  a  witness  to  testify 
concerning  the  demand  for  wheat  sold,  did  not  justify  his  exam- 
ination touching  the  note.  The  examination  of  the  witness 
Calkins  in  relation  to  th^e  demand  for  wheat  sold,  opened  the 
way  for  the  defendant's  examination  in  his  own  behalf,  touching 
that,  and  no  other  matter.     {Jagoe  v.  AUeyji,  supra.) 

I  incline  to  the  opinion  that  the  court  erred  in  admitting  the 
evidence  of  the  judgment  and  execution  thereon  in  favor  of  Pace 
against  Eldad  M.  Oalkins,  and  payment  to  the  sheriff  by  the 
defendant,  on  the  ground  that  such  matter  of  defense  was  not 
sufficiently  set  up  in  the  answer.  No  one,  it  seems  to  me,  would 
suspect,  under  such  a  general  answer  as  the  one  in  this  case, 
that  the  defendant  contemplated  this  special  statutory  defense. 
It  was  not  a  transaction  in  which  either  the  plaintiff  or  Eldad 
M.  Calkins  took  any  part,  or  of  which  either  is  presumed  to 
have  had  any  knowledge.  The  &ir  and  reasonable  interpreta- 
tion of  the  statements  in  the  answer  that  the  demands  were 
fully  paid  and  satisfied  to  the  said  Eldad  M.  Calkins,  the  lawful 
owner  of  the  same,  is  that  they  had  been  paid  to  the  said 
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SIdad  in  some  way  which  by  the  common  law  would  be  deemed 
a  Talid  payment.  I  think  where  a  party  volunteers  to  pay  the 
debt  of  his  creditor  without  his  request  or  consent,  in  the  spe- 
cial manner  provided  ia  i  298  of  the  code,  in  order  to  avail 
himself  of  such  payment  in  an  action,  he  should  set  it  up  spe- 
cially in  his  answer.  There  is  no  hardship  in  requiring  this, 
and  it  is,  in  my  judgment  necessary,  to  prevent  surprise.  Bo- 
sides,  it  is  not  a  payment  to  the  creditor.  It  can  only  be  regard- 
ed as  a  set-off  or  counter-claim,  for  money  paid  to  the  use  of 
the  judgment  debtor,  and  should  be  pleaded  as  such,  in  order 
to  give  the  other  party  an  opportunity  of  replying  to  it. 

The  objections  to  the  judgment  roll,  that  the  summons  was 
not  attached,  and  that  it  did  not  show  an  order  of  reference, 
were  not  well  taken*  They  were,  at  most,  matters  which  ren- 
dered the  judgment  erroneous,  but  did  not  render  it  void. 

For  the  reasons  before  stated,  however,  I  think  a  new  trial 
should  be  granted,  with  costs  to  abide  the  event.  Each  party 
to  be  at  liberty  to  amend  his  pleadings  as  he  shall  be  advised. 

Sblden  and  Strong,  justices,  concurred  in  the  foregoing 
views,  except  as  to  the  sufficiency  of  the  defendant's  answer  to 
admit  the  evidence  of  the  judgment  and  execution  in  fervor  of 
Pace  against  Eldad  M.  Calkins,  and  the  payment  to  the  sheriff 
thereon ;  as  to  which  they  expressed  no  opinion. 

New  trial  granted. 

[MoNROB  General  Team,  December  8,  1855.  SMen^  T,  R.  Strong  and 
WOes,  JnsticeB.] 
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Where  the  phdntifl;  for  the  pmpoM  of  payhig  to  the  detodaai  a  deiMiiA  the  Mr 
ter  had  agahtst  him,  for  freight,  amomitfais  to  871  otntf.  hmled  the  defad* 

•nt  a  one  dollar  bank  note,  aod  the  defendant  ofiEbred  him  certafai  change^ 
which  the  plaintiff  objected  to,  and  demanded  the  bill  back,  and  the  de- 
fendant thereapon  procured  and  tendered  62|  cents  in  specie,  together  with  a 
receipt  for  the  freight,  which  receipt  (he  plafaitiff  took,  and  kept ;  BM  ibai 
he  oonM  not  maintain  an  action  agakutthe  deftndmt  for  oonrsting  the  haak 
note.  SsLDEir,  J.,  dioBent^ 
Heid  cUso,  that  the  plaintiff  was  not  entitled,  in  ai:^  erent,  to  recover  mors  than 
62i  cents  from  the  defendant 

r[IS  was  an  appeal  by  the  plaintiff  from  a  judgment  of  the 
Monroe  county  court,  reversing  a  judgment  of  a  justice. 
The  action  before  the  justice  was  against  the  defendant  for  con- 
verting a  one  dollar  bank  bill,  the  property  of  the  plaintiff. 
On  the  trial  before  the  justice,  it  appeared  that  the  defendant 
was  a  freight  agent,  at  Rochester,  for  the  New  York  Central 
Bail  Boad  Company.  That  on  the  occasion  of  the  alleged  con- 
version of  the  one  dollar  bill,  the  plaintiff  handed  the  bill  to 
the  defendant  in  payment  of  some  freight  charges  due  from  the 
former  to  the  rail  road  company.  That  the  amount  of  freight 
due  was  87}  cents.  That  the  defendant  handed  the  plaintiff 
62}  cents  change,  one  shilling  in  silver  and  the  balance  in  two 
shinplasters  of  twenty-five  cents  each.  That  the  pUdntiff  re- 
fused to  take  the  shinplasters,  saying  they  were  an  impo- 
sition, and  demanded  the  one  dollar  bill  back,  which  the 
defendant  refused,  and  a  sharp  oontroversy  arose  between  them. 
The  defendant  gave  and  offered  evidence  tending  to  (riiow  that 
he  procured  the  balance  of  the  change  in  silver  and  paid  it  to 
the  plaintiff,  and  gave  him  a  receipt  for  the  amount  due  for 
freight.  The  remaining  facts  necessary  to  be  stated,  sufficiently 
appear  in  the  opinion  of  the  court 

/  A  SiuU,  for  the  appellant 

E.  A.  Hapkinsj  for  the  respondent. 
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WsixBs,  J.  We  hBTe  no  doubt  bat  the  jadgmenl  irm  pop* 
eriyrevoned  by  the  oountj  eoort  Thttre  is  ao  rtitonftbto 
qvestian  vpoa  tbo  eridBnoe,  of  the  ikel  thu  after  Mow  ahoiw- 
tion  betveen  tke  purtiefl,  about  the  ehtnplaetersy  and  about  the 
fetum  of  the  one  dollar  bank  bill,  and  upon  the  oooaitat  of  the 
plaintiff  offering  the  bill  to  pay  the  freight  on  the  mowing  ma* 
chine,  the  defendant  offered  the  change  in  spede,  together  with 
a  receipt  for  the  freight,  and  that  the  plaintiff  took  and  kept 
the  receipt  K  this  were  so,  there  was  no  pretense  for  a  recoY- 
ery.  There  was  no  conflict  in  the  eridenee ;  and  that  leads 
irresistibly  to  the  above  conclusion.  It  does  not  appear  on 
what  ground  the  justice  rendered  judgment  for  the  plaintiff. 
The  evidence  shows  that  when  the  plaintiff  refused  to  take  the 
shinplasters,  the  defendant  said  he  had  no  other  change  to  re- 
turn him.  The  defendant's  counsel  then  asked  the  plaintiff's 
witness  Dailey,  whether  he,  Dailey,  furnished  the  defendant 
with  the  change  wanted,  in  silver  coin,  and  offered  to  follow  this 
proof  by  evidence  from  another  witness,  that  the  money  so  fur^- 
nished  by  the  witness  Daileyi  was  on  that  occasion  duly  ten- 
dered by  the  defendant  to  the  plaintiff.  The  question  was 
objected  to  on  the  part  of  the  plaintiff,  and  the  objection  was 
sustained.  In  this  the  justice  erred.  The  question  and  offer 
contemplate  that  Dailey  knew  the  amount  of  the  specie  change 
furnished  by  him  to  the  defendant,  and  the  purpose  for  which 
it  was  so  ficmished,  but  that  he  did  not  know  the  fact  that  it 
was  tendered  to  the  plaintiff,  and  that  the  other  intness  referred 
to  in  the  offer,  knew  that  the  same  money  famished  by  Dailey 
to  the  defendant,  the  amount  of  which  he  did  not  know,  was 
tendered  by  the  latter  to  the  plaintiff.  Such  a  state  of  thmgs 
might  exist,  and  would  not  be  remarkable ;  and  if  it  did  exist, 
the  defendant  should  hare  been  permitted  to  prove  it. 

Again,  in  whatever  aspect  the  evidence  can  be  viewed,  the 
judgment  is  for  too  much.  When  the  plaintiff  handed  the  de- 
fondant  the  one  dollar  bill,  if  nothing  further  had  appeared,  the 
law  would  intend  it  was  in  payment  of  some  debt  The  evi- 
dttiee,  however,  shows  diat  there  was  some  change  oconing  bacdt 
to  the  pUtatMr;  and  whatever  that  amounted  to^  was  the  utmoit 
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limit  of  the  plaintiff's  right  to  recover ;  and  that  mast  hare 
been  less  than  one  dollar,  which  was  the  amonnt  for  which  the 
JQStioe  rendered  judgment.  According  to  the  phdntiff's  own 
showing,  he  was  in  no  event  entitled  to  recover  over  62^  cents. 
For  these  reasons  the  judgment  of  the  county  court  should 
be  affirmed 

Johnson,  J.,  concurred. 

SbldeNi  J.,  dissented. 

Judgment  affirmed. 

[Monroe  General  Term^  t>ectmbbT  8, 1855.    Seldom,  Johnson  and  WeUes, 

Jll8tiO60.] 


Ransom  Yale  vs.  Eliza  Ann  Dederer  and  Nicholas  A. 

Dederer. 

Whore  a  marriod  woxnan,  having  flepa|;ate  property,  Joins  with  her  hushand  in 
giving  a  promissory  note,  even  as  snrety  for  him,  she  thereby  charges  her  sep- 
arate estate,  in  equity,  vrith  the  payment  thereof,  which  estate  may  be  reached 
through  the  intervention  of  a  reodver. 

r[IS  was  a  suit  in  the  nature  of  a  bill  in  equity,  to  charge 
the  separate  estate  of  Mrs.  Dederer,  a  married  woman,  with 
the  payment  of  a  promissory  note,  which  she  signed  with  her 
husband,  Nicholas  A.  Dederer.  It  appeared  from  the  plead- 
ings and  proofs  in  the  case,  that  the  note  was  dated  December 
26, 1858,  payable  with  interest,  on  the  first  of  May,  1854,  and 
was  signed  by  both  defendants.  This  note  was  given  in  the 
place  pf  two  notes,  one  of  $589.93,  dated  December  23, 1852, 
and  signed  by  both  defendants ;  the  other  dated  Mardi  19, 1853, 
for  $898,  and  signed  by  the  defendant  N.  A.  Dederer  alone. 
These  two  notes  were  given  for  cows  which  the  defendant  N.  A. 
•  Dederer  purchased  of  the  plaintiff.  The  defendant  Eliza  At 
Dederer  owned  three  &rms  in  the  county  of  Chenango  at  the 
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date  of  the  sale  of  the  said  oows,  and  the  giying  of  the  said  notes ; 
one  of  aboat  200  acres,  situate  in  the  town  of  German,  another 
aboat  215  acres  in  Smithville,  and  abont  90  acres  of  hmd  situ- 
ate in  the  town  of  Greene.  When  the  defendant  N.  A.  Dederer  i 
applied  to  the  plaintiff  to  purchase  said  cows,  he  refused  to  sell 
to  him  except  upon  the  condition  that  he  would  procure  his  wife 
to  sign  the  notes  with  him,  and  which  he  agreed  to  do  as  a  con- 
dition of  the  sale.  The  first  note  was  signed  by  both  defend- 
ants at  the  time.  The  second  note  was  given  by  the  defendant 
N.  A.  Dederer,  with  the  agreement  that  he  should  procure  his 
wife  to  sign  it,  and  the  note  in  suit  was  given  on  the  surrender 
and  for  the  consideration  of  the  two  notes ;  and  Mrs.  Dederer 
signed  this  note  with  her  husband,  and  there  was  some  evidence 
in  the  case  to  show  that  these  cows,  or  at  least  a  part  of  them, 
went  to  stock  one  of  her  fiurms,  but  the  court  found  that  there 
was  not  evidence  sufficient  in  the  case  to  establish  the  fact  that 
the  purchase  of  these  cows  was  for  her  benefit,  or  that  they 
went  to  enhance  her  separate  estate,  or  that  either  the  cows  or 
the  avails  went  for  her  benefit,  and  the  court  found  that  she 
signed  the  note  upon  which  this  suit  is  brought,  as  surety  for 
her  husband  It  was  admitted  upon  the  trial,  that  Mrs.  D.  had 
a  separate  property  in  personal  and  real  estate,  amply  sufficient 
to  pay  the  plaintiff's  demand.  It  was  proved  that  the  defend- 
ant N.  A«  Dederer  was  insolvent;  that  the  plaintiff  had  ob- 
tained a  judgment  against  him  upon  this  note ;  that  an  eze- 
eation  issued  thereon  against  him  had  been  returned  nulla  bonoj 
and  that  he  had  made  a  general  assignment  of  his  property  fi>r 
ihe  benefit  of  his  creditors. 

Henry  R.  Mygait^  for  the  plaintiff.  I.  The  separate  prop- 
erty of  the  wife  is  charged  in  this  case.  In  the  leading  English 
ease  of  Ehdme  v.  TenarU,  (1  Bro.  C.  JR.  16,)  it  was  adjudged 
that  the  bond  of  a  feme  covert  jointly  with  her  husband  shall 
bind  her  separate  property.  That  bond  was  absolutely  void  at 
law,  and  there  was  no  direct  charge  upon  the  estate.  The  rule 
laid  down  in  Peacock  v.  Mink^  that  a  feme  covert  acting  with  0 
respect  to  her  separate  property  is  competent  to  act  in  all  res- 
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p60t8  aa  a  /ime  ^o2e,  is  said  by  Lord  Thorlow,  in  Ekthne  y. 
Tenant^  to  be  the  proper  mle,  and  neoessarj  to  rapport  the  de- 
cisions on  this  sabjeet.  Personal  property  settled  upon  a/ema 
covert  for  her  separate  nse  is  to  be  enjoyed  with  all  its  incidents. 
'  (EetHplace  v.  Garffes,  1  Ves.jun.  46.  3  Bro.  C.  R.  8.  Rich 
V.  CoekM,  9  Ves.  869.)  Where  there  are  trustees,  it  is  now 
established,  OTenmling  former  cases,  that  a  married  woman  can 
bind  her  separate  property  without  their  assent.  {Essex  v. 
AtkmSf  14  Ves.  542.)  It  has  been  frequently  held  that  the 
separate  estate  of  a  feme  covert  is  rendered  liable  to  pay  her 
bond.  {LiUia  v.  Airejf,  1  Ves.  jun.  277.  Norton  y.  TwviUe, 
2  P.  Wms.  144.  Peacock  y.  Monk,  2  Ves.  190.)  Although 
it  be  giyen  to  her  hosbend,  or  although  she  has  joined  in  it  with 
him  as  in  Hulme  y.  Tenant^  or  with  a  stranger.  {HecUhy  y. 
Tlwmas^  15  Ves.  596.)  The  same  is  held  as  to  a  promissory 
note  giTcn  by  a  feme  covert,  in  BuUpin  y.  Clarke.  (17  Ves. 
865.  neld  v.  Sowle,  4  JRti^^.  112.  Master  y.  FuUer,  4  Bro. 
C.  (X  19.)  The  recent  cases  decide  that  a/emeawcr^  can,  as  to 
her  separate  estate,  enter  into  contracts,  in  the  same  manner  as 
9k  feme  sola.  {Murray  y.  Barlee,  3  My.  4*  K.  228.  Chrens  y. 
Dickenson,  lOr.^  Ph.  58.)  The  case  of  Mwrray  y.  Barlee^ 
m  which  Lord  Brougham  deliyers  an  elaborate  (qnnion,  (8  My. 
4*  K.  228,)  is  a  leading  case,  and  decides  that  theezeeulion  of  a 
bond  or  a  note  by  a  feme  coyeort,  is  evidence  of  an  intent  to 
charge  her  separate  estate ;  for  if  she  had  no  reference  to  her 
separate  estate,  those  acts  would  be  nugatory :  therefiwe  her  ia^ 
tent  to  charge  her  separate  estate  will  be  presumed.  The  judg* 
ment  prayed  for  in  this  case  is  like  that  suggested  by  Ld.  Eldon 
in  HtUme  y.  Tenant.  "  Determined  cases,"  observes  his  lord* 
ship,  "  seem  to  go  thus  fiur,  that  the  general  engagement  of  the 
wife  shall  operate  upon  her  personal  property,  shall  apply  to 
the  rents  and  profits  of  her  real  estate^  and  thai  her  trustees 
shall  be  obliged  to  apply  personal  estate  and  rents  and  profits, 
when  they  arise,  to  the  satisfaction  of  such  general  engagement." 
The  English  cases  are  cited  in  White's  Equity  Cases,  (1  Law 
lAbrary,  vol.  49  nsm  series,)  at  length  to  the  note  in  Ekdme  y. 
Tenant,  page  860.    See  also  BM  on  the  Law  of  Property, 


« 
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{LamUbrarfyK  &  vol.  61,  ch.  7,  p.  S1&)  Jk  New  Tork  tfie 
English  rule  is  adopted  la  the  case  of  the  JMkthadiH  Episeth 
pal  Ckurek  ¥.  JaqueSf  (S/oAn.  Ch.  78.)  GhanoeUor  Kol  le^ 
viewed  the  English  eases  and  disapproved  ef  the  same,  bwt  tlm 
oonrt  of  errors  in  that  same  ease  determined  that  a  ftme  eorwt,^ 
as  to  her  separate  estate,  m  equity  should  be  regarded  as  a  feme 
side  and  may  dispose  of  her  separate  pn^rty  wiAoat  the  eoo- 
sent  of  her  trustee  aniesa  restrained  by  the  trvst  deed.  (17 
Mm.  648)  678^  679,  68&  DyeU  ▼.  N.  A.  Coal  Co.  20  WemL 
670, 673.)  Whatever  doabt  may  hare  existed,  therale  is  finally 
estaUiahed  in  our  eonrt  of  appeals,  in  Yanderkofden  r.  M&t^ 
lorpy  (1  Crnnst.  462.)  Justice  Jewett,  in  delrrering  the  opiniott 
of  the  court,  says,  '^  The  fact  that  the  debt  has  beea  contracted 
by  &  woman  during  her  eovertare,  either  as  a  principal  or  a 
surety  for  herself,  or  for  her  husband,  or  jointly  with  him,  Sfems^ 
ordinarily,  to  be  held  porima  fiicie  evidence  to  diarge  her  sepa* 
rate  estate :  without  any  proof  of  a  positire  agreement  er  inte»- 
tioDi  so  to  dot''  The  same  role  is  laid  down  by  Jnstiee  Stery. 
(%8tmT^»Eq.  Juris.  il4Si^.  See  naCes  to  Stories  4ahed.)  In 
Yam  Alien  v»  Humphrey^  (16  Barh,  666^)  the  justices  of  this 
distariet  determined  tiiat  ''in  equity,  if  a  wife  has  fi  separate  ee- 
tatB,^  it  is  made  liaUepn  her  bonds,  notes  and  odier  ebligstiow^ 
aad  eiren  for  her  imdertakings  as  sarety  for  the  hasband's  debts»^ 
And  the  foet  that  she  gives  a  written  eUxgatioii  for  the  debl^ 
hui  been  hshl  sofficienit  evidence  of  her  inrtent  to  charge  her 
sspasate  estat&  Luolvency  of  the  hnsband  was  shown  in  this 
eaacy  hat  that  was  unnecessary,  aa  the  giving  of  the  written  eh- 
ligatioa  fixed  the  liability.  In  this  state^  where  laws  «re  enacted 
for  th»  more  effectnal  protection  of  the  property  of  manied  we* 
men,  (acts  of  April  7,  1848,  and  April  11, 1849,)  and  the  mar- 
ried female  is  permitted  to  hold  to  "  her  sole  and  separate  use,* 
the  English  role  is  eminently  proper  as  it  acts  like  the  recent 
New  York  statutes  with  respect  to  the  feme  covert's  separate 
property  in  all  respects,  as  if  she  was  a  feme  sole.  As  the 
manned  woMMm  is  by  statate  likened  to  a  single  female  as  re- 
gards her  eeparate  estate,  so  she  is  subject  to  some  of  the  liabi)- 
itiee  and  dangers  of  single  life. 
Vol.  XXL  87 
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n.  The  objection,  that  the  insolreDcy  of  Nicholas  A.  Dedere^j 
one  of  the  makers  of  the  note  in  question,  is  not  charged  in  the 
oomplaint,  was  properly  overruled.  Whether  the  husband  be 
solvent  or  not,  cannot  affect  the  wife's  liability.  The  credit  in 
this  case  was  given,  relying  on  the  responsibility  of  the  wife. 
The  evidence  shows  the  husband  insolvent.  That  insolvency 
strengthens  the  equities  of  the  plaintiff.  It  was  not  necessary 
to  show  insolvency,  and  the  proof  thereof  is  not  the  subject  of 
exception.  The  omission  of  all  evidence  of  insolvency  cannot 
change  the  respondent's  case.  ^'  Where  the  court  decides  ques- 
tions both  of  law  and  fact,  the  admission  of  improper  testimony 
is  not  the  subject  of  a  bill  of  exceptions."  {Arthur  et  oLy. 
Hart,  17  Howard,  ( U.  S.)  6.) 

This  being  a  suit  purely  equitable,  the  judgment  should  di- 
rect the  appointment  of  a  receiver  of  the  separate'^personal  and 
real  estate  of  the  wife^  and  the  application  of  said  separate  es- 
tate to  the  payment  of  the  plaintiff's  judgment.  The  only  case 
in  which  an  execution  can  be  issued  at  law  against  the  wife,  is  by 
virtue  of  the  statute  entitled  "  An  act  relating  to  debts  contracted 
by  women  before  marriage."  {Sess.  L,  o/'lSSS,  p.  1057.)  Under 
that  act,  the  superior  court  of  New  York,  in  Foote  against  Mor- 
ris and  wife,  (Hoffman,  J.)  ordered  judgment  and  that  execution 
be  issued  on  said  judgment  against  '^  the  separate  estate  and 
property  of  the  wife  only."  (12  N.  Y.  Legal  Obs.  61.)  It 
would  be  well  for  the  statute  to  break  in  upon  the  rule  of  equity 
and  order  execution  direct  in  all  cases  of  judgments  which  are 
liens  on  the  estates  of  married  women.  But  this  action  assimi- 
lates to  the  case  of  a  proceeding  in  equity,  to  render  a  wife's 
separate  and  perhaps  equitable  estate,  subject  to  her  contract, 
in  which  the  court  may  enforce  the  judgment  with  the  aid  of  a 
referee  and  receiver. 

Sdah  Squires,  for  the  defendant. 

Mason,  J.  The  rule  is  well  settled  at  law,  that  a  married 
woman  cannot  bind  herself  personally  by  any  contract,  in  re- 
gard to  her  separate  property,  and  no  action  at  law  can  be 
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maintained  against  her  upon  such  contract.  {Beard  v.  Webb, 
2  Bos.  4-  PulL  98.  Mcarsall  v,  Rutim,  8  T.  R.  645.  Van 
Derheyden  v.  Mallory,  1  Comst  462.)  The  rule,  however,  is 
different  in  equity,  and  I  will  proceed  to  state  briefly,  the  prin- 
ciples which  are  deducible  from  the  cases  in  courts  of  equity, 
without  going  into  an  examination  of  the  cases  themselves.  As 
regards  her  separate  property,  a  married  woman  is  regarded  as  a 
feme  sole,  having  the  general  power  of  disposing  of  it.  Her  sepa- 
rate property,  however,  is  not  in  equity  liable  for  the  payment 
of  her  general  debts,  or  of  her  general  personal  engagements.  If 
therefore,  during  her  coverture,  she  contracts  debts  generally, 
without  doing  any  act  indicating  an  intention  to  charge  her  sepa- 
rate estate  with  the  payment  thereof,  courts  of  equity  will  not  en- 
tertain jurisdiction  to  compel  payment  of  such  debts  out  of  her 
separate  es&te.  (2  Roper  on  Husb.  and  Wife,  235  to  238, 
ch.  21,  2.  Greailey  v.  NMe,  3  Mad.  94.  AnguUhr  v.  Anr 
guillor,  5  id,  418.  Duke  of  Bolton  v.  Williams,  2  Ves.jun. 
138,150,156.  4  Sro.CA.  297.  9Ves.49S.  2  Story's  Eq.  Jur. 
h  1398.)  The  separate  estate  will,  however,  in  equity,  be  held 
liable  for  all  debts,  incumbrances  and  other  engagements  which 
she  has  expressly  or  by  implication  charged  thereon.  (2  Stortfs 
Eq.  §  1399,  and  cases.)  There  has  not  been  entire  uniformity 
of  opinion  amongst  those  who  have  administered  the  equity 
jurisprudence  of  Great  Britain  and  this  country,  as  to  what 
circnmstances,  in  the  absence  of  any  positive  intention  to  charge 
her  separate  estate,  shall  be  deemed  sufficient  to  create  such 
charge.  It  is  agreed,  on  all  hands,  that  there  must  be  an  in- 
tention to  charge  her  separate  estate;  otherwise 'the  debt  wiU 
not  affect  it.  The  fSsMSt  that  the  debt  has  been  contracted  dur- 
ing coverture,  either  as  principal  or  surety  for  her  husband,  or 
jointly  with  him,  seems  ordinarily  to  be  held  prima  facie  evi- 
dence to  charge  her  separate  estate,  as  will  be  seen  by  reference 
to  the  following  cases  and  authorities:  {Htdme  v.  Teruinij 
1  Bro.  Ch.  16,  21,  note  1.  Crosby  v.  Church,  3  Beavan,  489. 
1  Craig  4-  PhU.  48,  52,  54,  55.  22  Wend.  526.  2  Story's 
J5j.  1398  to  1400, 1401.  15  Fc^.  558.  17  irf.  365.  9  id.  497, 
note  (a.)    4  Sim.  82.    3  Myl.  ^  Rus.  209.    1  Sandf  Ch.  26. 
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taWend.  670.  15  Barb.  668.  1  Ckmst.  462.  4  Russ.  112, 
«  Jforf.  CA.  88T,  79,  94.  2  P.  fTm*.  146.  2  Fcff.  «w?n.  198. 
2  Fe».>n.  188.  9  Fc*.  486.  6  Mad.  Ch.  414.  2  Bear.  868, 
«  Bo/Z  ^  BeaJtty,  49.  2  jRoper  on  Husb.  md  Wife,  248,  du 
21,  )  8.  IFM^e'^  Eq.  Cases,  824  ^o  344.  49  Law  Lib.  N,  & 
p.  866  to  878.  -BeK  on  Law  of  Prop.,  Law  Lib.  vd.  61,  N.  8. 
518,  ^c.  ch.  7.)  These  cases  hold  that  if  the  infe  have  sepa- 
rafce  property,  and  joins  with  her  husband  in  giving  a  promis* 
Bory  note,  eren  as  surety  for  him,  she  tiiereby  chaises  her 
separate  estate,  in  equity,  with  the  payment  thereof.  The  doc- 
trines upon  which  courts  of  equity  have  attained  the  result 
that  the  separate  estate  of  a  married  woman  was  chargeable  in 
equity,  where  there  was  no  intention  expressed  to  create  a 
ohai^  are  somewhat  artificial  in  their  texture,  and  can  hardly 
be  said  to  be  uniform  or  consistent.  The  liability,  however,  in 
such  cases,  of  her  separate  property,  in  equity,  to  pay  such 
4ebts,  is  too  well  settled  to  cavil  about  the  consistency  of  the 
reasons  by  which  the  courts  have  arrived  at  the  result.  This 
history  of  the  law  and  the  result  of  the  cases  are  w^  stated 
in  Bell  on  the  law  <^  property,  {Law  Ubrary,  vd.  51,  p.  518^ 
4*c.  ch.  7.)  I  therefore  direct  that  a  judgment  be  entered  fctr 
the  plaintiff  for  the  relief  demanded  in  the  complaint  (a) 

[Chbxanoo  Spxcial  TerM;  Aogoit  7, 1865.    MoKm^  Jostioa] 

{a)  The  following  is  the  Judgment  entered  in  puiBuanoe  of  the  ahove  dedflioD, 
as  approved  by  the  court :  This  action  having  heretofore  been  brought  on  to  be 
heard  upon  the  pleadings  and  the  evidence  taken  therein,  and  Henry  R.  Mygatt 
IWTing  been  heard  ai  oounsd  for  the  {daintiff;  and  Selafa  Squien,  Ssq.,  faaviiig 
been  heaid  of  oonnsel  tx  the  defendaat,  and  the  court  having  du]y  considered 
the  said  pleadingB;  evidence  and  arguments,  it  is  ordered,  adjudged  and  decreed 
as  follows: 

First.  That  there  is  Justly  due  at  this  date,  to  the  plaintiff,  on  the  promissory 
note  made  to  the  plaintiff,  fbr  nine  hundred  and  ninety-eight  dollars,  with  inter* 
4ft,  «n  the  26th  day  of  DeGember,  1868,  by  the  detedsnta  Nidiailaa  A.  Dedersr 
and  Eliza  Ann  Dederer  his  wife,  the  sum  of  one  thousand  one  hundred  and  ten 
dollars  and  seventy-two  cenU,  and  that  the  same  be  declared  an  equitable  lioQ 
upon  the  personal  and  real  separate  estate  of  the  said  Eliza  Ann  Dederer,  and 
that  the  personal  estate  be  first  applied  to  the  payment  thereof,  and  if  not  i 
dent  ft>r  that  purpose,  then  the  real  estate. 
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Smwd.  71uittlMMddHisaAimI>ederer,b7  joiniDgwith  ber  laid  hiulMiid 
in  tbe  said  promiasoiy  note,  charged  her  separate  estate  with  the  payment  there- 
of, and  that  the  said  one  thousand  one  hundred  and  ten  dollars  and  seventy-two 
oents^  with  interest  from  this  date,  and  the  plaintifiTs  costs,  to  be  a^josted  by  the 
cJerk  of  this  coott,  with  interest  thereon  from  the  date  of  said  at^ustment, 
and  the  sum  of  sixty  dollars  in  addition  thereto,  in  pursuance  of  section  808  of 
the  code  of  procedure,  be  paid  from  the  personal  and  real  estate  of  the  said  Bliza 
Ann  Dederer,  by  the  receiver  to  be  appointed  in  this  action. 

I  T%ird.  It  is  hereby  referred  to  William  JH.  Mason,  of  said  county  of  Chenango, 

!  as  a  suitable  referee  to  take  an  account  of  the  separate  estate,  both  real  and  per- 

sonal, of  the  said  Eliza  Ann  Dederer,  and  of  the  income  thereof,  and  the  situa- 
tion and  possession  thereof,  and  report  the  same  to  this  court. 

I\mrih.  The  asid  referee  is  hereby  directed  to  appoint  a  receiver  of  the  separ 
nte  estate  of  the  said  Eliza  Ann  Dederer,  and  that  said  receiver,  on  filing  an 

i  undertaking  approved  by  the  said  referee,  forthwith  enter  upon  the  duties  of  his 

office  as  said  receiver;  and  that  the  said  Eliza  Ann  Dederer  assign,  transfer  and 
set  over  unto  the  said  receiver,  sufficient  of  her  separate  personal  estate  to  sat- 
i^  the  demand  of  the  add  paalntl£(  if  she  have  sufficient  for  that  purpose,  to  bo 

I  %f  hin,  the  said  veoeiver,  sold  and  the  avails  thereof  applied  to  the  payment  of 

the  said  plamtiff 's  demand ;  and  that  for  any  deficiency  there  may  be  ailer  ap- 
plying tbe  perB(mal  estate  to  the  payment  of  the  said  plaintiff^'s  daim,  the  real 
estate  of  Che  said  Eliza  Ann  be  applied  to  that  purpose ;  and  that  the  said  Eliai 
Ann  assign,  transfer  and  make  over  to  the  said  receiver  sufficient  of  her  estate  to 
pay  tbe  xealdnum  of  the  claim  of  the  said  plaintiff,  to  be  by  said  receiver  sold 
at  pablic  sale,  on  reasonable  notice,  as  also  the  personal  estate  to  be  sold  in  the 
same  y^j;  and  that  tbe  said  referee  is  authorized  to  examine  any  parties  to  this 
suit,  on  oath,  as  to  the  separate  estate  of  the  said  Eliza  Ann  Dederer,  with  the 
power  to  the  said  referee  to  examine  any  of  the  parties  on  oath,  and  to  compel 
the  productloD  of  books  and  papara. 

Pifth>.  !%•  said  defondants  are  hereby  restrahied  from  transferring  or  encum* 
taring  m  any  way,  the  separate  estate  of  the  said  Eliza  Ann  Dederer,  or  the  use 
or  increase  or  profits  thereof,  until  the  entire  amount  to  be  paid  to  the  plaintiff, 
as  aforesaid,  shall  be  fully  pdd. 

fHiih.  That  all  frirther  directions  and  aB  frirtber  questions  not  disposed  of  hy 
this  judgBsant  (if  any)  be  reserved  until  the  fhrtiier  order  of  tbe  court,  and  that 
any  of  tbe  parties  to  this  action,  upon  duo  notice,  be  at  liberty  to  apply  to  the 
coori,  fix>m  time  to  time,  for  such  fbrther  directions  as  may  be  necessary ;  and 
should  the  plaintiff  find  any  insuperable  obstacles  in  the  way  of  reaching  and 
applying  the  separate  property  of  the  said  Eliza  Ann  to  the  payment  of  Uie 
daim  aforeaaid,  he  is  at  liberty  to  i^ly  for  such  frirther  directions  as  may  ba 
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The  power  given  to  the  common  conncil  of  the  city  of  Bofi&lo,  by  the  charter  of 
1882,  "  to  establi3h  and  regalate  markets  in  the  city/'  conferred  npon  that 
body  anthority  to  purchaae  real  estate  for  the  poipoee  of  erecting  market 
buildings  thereon. 

And,  possessing  that  authority,  withoat  any  restriction  as  to  the  mode  of  exer- 
cising it,  the  common  council  has  the  power  to  make  a  purchase  on  credit,  and 
to  direct  a  bond  to  be  executed,  in  the  name  of  thedty,  by  the  mayor,  under 
the  corporate  seal,  for  the  payment  of  the  purchase  money,  at  a  future  day, 
with  interest  semi-annually. 

A  contract  thus  made  is  binding  upon  the  city,  and  the  bond  executed  by  the 
mayor,  to  the  vendor  of  the  land,  for  the  payment  of  the  purchaae  money,  is 
valid  and  obligatory. 

IN  December,  1853,  the  city  of  Buffalo  purchased  of  the  de- 
fendant Austin  certain  real  estate  in  the  city,  for  the  purpose 
of  erecting  thereon  a  market.  Austin,  by  deed  bearing  date 
December  27,  granted  and  conveyed  the  land  to  the  city.  The 
deed  was  duly  delivered  by  Austin  and  accepted  by  the  city. 
The  consideration  upon  such  purchase  was  $35,000,  and  the  city, 
by  its  mayor,  executed  and  delivered  to  Austin  an  instrument 
declaring  that  the  city  owed  to  the  bearer  $35,000,  bearing  in- 
terest at  the  rate  of  7  per  cent,  payable  semi-annually,  at  the 
comptroller's  ofiSce  in  the  city,  and  the  principal  reimbursable 
at  the  same  place,  on  the  27th  day  of  December,  1878.  The 
mayor  executed  this  instrument  in  pursuance  of  a  resolution  of 
the  common  council,  passed  December  26,  1853,  and  affixed  the 
corporate  seal.  This  action  was  instituted  by  a  number  of  tax- 
payers in,  and  citizens  of,  Buffalo,  for  the  purpose  of  procuring 
the  judgment  of  the  court  declaring  the  sale  and  purchase  of  the 
real  estate  and  the  obligation  or  instrument  given  to  Austb, 
void.  A  preliminary  injunction  was  granted.  The  defendants 
answered,  and  the  trial  came  on  at  the  circuit  and  special  term 
in  Erie  county,  in  May,  1854.  The  action  was  tried  by  the 
court,  without  a  jury. 
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Ketcham  «.  The  City  of  BufflUo. 
H.  K.  Smith  and  H.  W.  Rogers^  for  the  plaintiffB. 

S.  O.  Austin,  J.  L.  Takidtt  and  X  OanscUj  for  the  defendants. 

Marvin,  J.  The  first  question  to  be  considered  is,  has  the 
city  of  Buffalo  power  to  contract  for,  purchase,  take  and  hold 
the  real  estate  in  question  for  the  purposes  of  a  market?  This 
power  is  denied  bj  the  plaintiffs.  By  the  charter  of  1832,  the 
common  council  of  the  city  of  Buffalo  was  authorized  "  to  estab- 
lish and  regulate  a  market  or  markets  in  said  city,  and  to  re- 
strain and  regulate  the  sale  of  fresh  meat  and  yegetables  in  said 
city."  By  the  act  of  1848,  consolidating  and  amending  the  act 
to  incorporate  the  city,  passed  in  1832,  and  the  yarious  acts 
amendatory  thereof,  it  iS  declared  that  the  common  council  shall 
have  the  management  and  iBontrol  of  the  finances,  and  of  all  the' 
property,  real  and  personal,  belonging  to  the  corporation,  and 
shall  have  power  within  said  city  from  time  to  time  to  make 
such  ordinances,  by4aws  and  regulations,  &c.  &c.,  and  the  coun- 
cil is  particularly  authorized  to  enact  such  ordinances,  for  many 
purposes,  among  them,  in  subdivision  4,  "  to  direct  the  location, 
and  regulate  and  prescribe  the  management  and  use  of  all  butch- 
ers' stalls  and  shops,  fiidrketSj  slaughter  houses  and  houses  for 
storing  powder ;  to  establish  and  TeguUite  markets  fbr  the  sale 
I  of  fresh,  pickled  and  corned  meats,  vegetables,  and  fresh  fish," 

&c.  By  the  act  of  1843,  all  acts  and  parts  of  acts  inconsistent 
with,  or  repugnant  to  that  act  were  repealed^  It  is  argued  that 
die  provision  in  the  original  charter,  giving  power  to  the  com- 
mon council  "  to  establish  and  regulate  markets,"  was  repealed 
by  the  act  of  1843.  This  provision  in  the  act  of  1832  is  not 
mconsistent  with  or  repugnant  to  the  act  of  1843,  and  in  my 
opinion  it  was  not  repealed  by  the  latter  act  But  if  we  should 
regard  it  as  being  repealed,  I  think  the  question  will  not  be 
changed.  The  power  is  given  in  the  act  of  1843  "  to  establish 
and  regulate  markets."  It  is  said  that  this  power  by  the  act  of 
1843,  is  to  be  exercised  only  by  enacting  ordinances.  This 
may  be  so.  The  power,  however,  will  be  the  same,  though  its 
mode  of  execution  may  be  regulated  by  the  act.    The  manner 
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of  introducing  this  power  in  the  act  and  context,  roBf  be  proper 
subjects  of  consideration  upon  the  question  what  the  power  is. 
I  shall  first  consider  whether  the  power  given  iathe  aet  of  1832 
to  the  common  council  "  to  establish  and  regulate  markets  in  the 
city,"  conferred  upon  the  council  the  power  to  purchase  real 
estate  fw  the  purpose  of  erecting  market  buildings  thereon.  The 
plaintiffs  insist  that  this  language  does  not  confiNr  the  power : 
that  it  confers  a  power  only  to  point  out  the  place  and  declare 
where  and  under  what  circumstances  a  market  may  exist,  and 
to  regulate  it  What  is  a  market?  It  is  %  franchise  or  liberty 
derived  from  the  crown  and  arising  from  the  king's  grant  or 
prescription,  (which  supposes  an  ancient  grant,)  to  hare  a  roBst- 
ket.  (2  Bl  Com.  87,  88.)  '^  A  market  is  the  prinlege  within 
a  town  to  have  a  market.  Every  fiiir  is  a  market,  but  not 
e  contra.    (OrabVs  Law  of  Real  Property,  }  679.) 

No  one  can  have  a  market  or  fair  but  by  grant  at  pieserip- 
tion.  (Id.)  This  franchise  may  be  granted  to  natural  persona 
or  bodies  politic.  The  grantee  of  the  franchise  has  the  right  ie 
have  the  market,  but  the  public  have  also  an  interest  in  the 
market,  and  the  grantee  of  the  franchise  is  bound  to  provide 
suitable  accommodation  for  those  who  attend  the  market 
{Id.  i  680.)  In  Mosley  v.  Walker,  (7  B.  ^  C.  40,)  Bayleyv 
J.  says,  '^  if  the  place  once  allotted  ceases  to  give  reasonable 
accommodation,  he  is  bound  if  he  has  land  of  his  own  to  appro- 
priate  land  on  which  to  hold  it,  and  if  not,  to  get  land  from  other 
people,  in  order  that  the  market,  which  was  originallj  granted  for 
the  benefit  of  the  public  as  well  as  for  the  benefit  of  the  grantee, 
may  be  eflectually  held."    {See  also  JaceVs  Lane  Diet.  Market.) 

As  I  understand,  the  grant  by  the  king  was  the  grant  of  a 
market  or  the  right  or  privilege  of  having  a  market.  After  as- 
certaining what  a  market  is,  in  law,  it  may  be  asked  what  more 
appropriate  terms  can  be  used  by  the  power  granting  the  firsn- 
chise  or  market,  than  to  say  that  the  common  council,  city  or 
individual  may  establish  a  market  ?  It  seems  to  me  that  "  the 
privilege,  within  a  town,  to  have  a  market"  is  very  properly  and 
fully  granted,  by  authorizing  the  common  council  "  to  establish 
and  regulate  a  market/'    The  power  to  establish  a  market  being 
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expressly  granted,  all  the  powers  necessary  for  the  exercise  of 
this  power  are  implied.  The  power  expressly  granted,  or  right 
expressly  given,  could  not  be  carried  into  effect  or  exercised 
without  land,  and  therefore  the  common  council  had  the  power 
to  purchase,  take  and  hold  the  land  necessary  for  the  establish- 
ment of  a  market    {Angell  4*  Ames  on  Carp.  66.) 

By  the  act  of  1843,  the  general  powers,  contained  in  title  8  of 
chapter  18  of  the  1st  part  of  the  revised  statutes,  were  conferred 
upon  the  city,  and  it  was  made  subject  to  all  the  restrictions 
and  conditions  contained  in  said  title,  except  certain  provisions 
in  the  title  which  were  declared  inapplicable.  By  the  4th  sub- 
division of  section  one,  in  said  title,  the  corporation  is  empowered 
"  to  hold,  purchase  and  convey  such  real  and  personal  estate  as 
the  purposes  of  the  corporation  shall  require,  not  exceeding  the 
amount  limited  in  its  charter.''  This  provision  was  made  a  part 
of  the  charter  of  Buffalo  city.  In  my  opinion  it  is  not  necessary 
to  resort  to  the  power  here  given,  to  uphold  the  purchase  of  real 
estate  for  a  market,  but  I  think  the  poT^r  is  sufficiently  compre- 
hensive in  this  provision  to  authorize  the  purchase  of  the  real 
estate  in  question,  especially  when  we  find  in  the  charter  that 
one  of  the  purposes  of  the  corporation  was  the  establishment  of 
markets.  Can  it  be  successfully  denied  that  an  incorporated 
city  requires  a  market  or  markets,  and  that  one  of  the  purposes 
of  incorporation  is  the  establishment  and  regulation  of  necessary 
markets  ?  May  not  well  regulated  markets  be  necessary  for 
the  good  government  of  the  city,  the  preservation  of  peace  and 
order,  and  for  the  benefit  of  the  trade,  commerce  and, health  of 
the  city  ?  The  city,  or  the  common  council,  is  expressly  autho- 
rized to  establish  markets ;  one  of  the  purposes  of  the  corpora- 
tion was  the  establishment  of  markets ;  this  is  specified  in  the 
charter ;  and  to  accomplish  and  carry  into  effect  this  purpose, 
real  estate  was  required,  and  the  authority  to  hold  and  purchase 
such  necessary  real  estate  is  expressly  given  by  the  provision 
referred  to  in  the  revised  statutes.  The  common  council  could 
not  establish  and  regulate  markets  unless  it  had  land  upon 
which  the  necessary  buildings  might  be  erected,  and  upon  which 
the  market  could  be  held.     The  common  council  had  the  grant 
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of  tke  privilege  to  hare  markets  within  the  eity,  and  upon  ae- 
oeplang  the  grant  of  this  privilege,  it  was  "  bound  to  furnish  snift^ 
able  accommodation  for  those  who  attended  the  market." 

Upon  the  argument  there  was  much  criticism  upon  the  word 
establish.  It  was  argued  that  the  legislature  only  intended  to 
empower  the  common  council  to  designate  where  the  market 
might  be  had  or  held,  and  that  an  individual  might  have  and 
own  the  market,  subject  to  the  regulation  of  the  common  council. 
The  word  establish,  it  seems  to  me,  is  not  well  adapted  for  the 
purpose  claimed  by  the  plaintiffs.  It  is  a  word  of  extensive  use 
and  signification.  It  contains  authority  to  do  an  act  or  acts, 
wfaidi  shall  produce  or  bring  into  existence  something ;  to  set 
or  fix  firmly ;  to  settle  permanently  or  found  permanently ;  to 
erect  and  fix  something.  The  acter  or  establisher  is  to  do  the 
thing.  It  is  not  a  term  used  to  indicate  a  power  to  permit  or 
liomse  another  or  others  to  do  the  thing.  But  the  authority  to 
any  one  to  establish  a  thing,  is  an  authority  to  take  the  proper 
measures  to  produce,  accomplish  or  bring  into  existence  the 
thing.  In  the  present  case  the  power  was  given  to  the  comm<m 
council  to  establish  markets.  It  is  well  understood  what  a  mar- 
ket was.  Aside  from  its  being  a  franchise,  a  ^  privilege  within 
a  town  to  have  a  market,"  as  defined  by  the  common  law,  the  term 
as  now  used  and  understood  in  connection  with  our  cities,  in- 
clndes  the  idea  of  land  and  bnildings  or  suitable  erections  for 
the  accommodation  of  those  who  attend  the  market  to  sell  or 
buy  the  articles  brought  there  for  sale.  Now  the  common  coun- 
cil was  authorized  in  proper  language  to  establish  this  thing, 
called  a  market,  and  in  doing  so  it  had  power  to  adopt  all  the 
necessary  means  for  the^purpose  of  accomplishing  the  object  It 
was  necessary  to  have  real  estate,  and  it  was  authorized  to  ac- 
quire the  necessary  quantity  of  real  estate  in  the  usual  manner* 
If  the  common  council  were  to  give  permission  to  individuals  to 
have  markets,  and  designate  the  places  where  they  should  be 
located  or  established,  (provided  it  had  power  to  do  so^)  this 
would  not  be  the  establishing  of  a  market  by  the  common  coun- 
cil. It  may  be  that  the  common  council  had  the  power  under 
the  charter  of  184-3,  to  authorize  individuals  to  have  markets. 
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It  had  power  "  to  direet  the  locatioo,  and  regulate  and  preaerihtt 
the  management  and  use  of  all  batchers'  stalls  and  shops^  maP' 
keiSy  sknghter  houses,  and  honses  for  storing  powder.*  Assne 
that  indiTidiials  may  haye  markets  located  where  the  oommoa 
oonneil  shall  direct,  subject  to  be  regulated,  6u^  and  it  will  nsi 
affect  the  question  we  are  considering.  On  the  contrary  our 
position  wiU  be,  I  think,  strengthened,  for  it  is  iramedialelj 
added,  ^  to  establish  and  regnkte  markets,'^  d&o.  If  it  was  only 
intended  to  giro  the  common  oonneil  power  to  loeaie  and  reg^ 
hie  markets  to  be  owned  and  held  by  indiridaals,  the  power  had 
been  already  given,  and  it  was  qoite  nnaecesaary  to  give  in  ev- 
press  terms  to  the  common  cooncil  the  power  "  to  eatabUsk  and 
regulate  markets,"  &c.  In  my  opinion,  the  power  to  pttrehase 
real  estate  fur  the  purposes  of  a  market,  was  possessed  by  the 
common  council,  and  therefore  the  contract  made  with  Ans^ 
tin  was  not  void  •  for  want  of  competent  authmty  to  make  the 
porchaae  of  the  land  for  the  purposes  of  a  market.  One  of  the 
counsel  for  the  defendants  examined  and  referred  to  numerous 
charters  of  cities  and  villages  in  this  state^  in  which  the  language 
touching  markets  wsjb  like  or  similar  to  the  language  em- 
ployed in  the  Buffalo  charter,  and  under  which  it  was  said 
those  cities  and  villages  had  purchased  land  and  erected  market 
buildings.  I  have  not  deemed  it  necessary  to  examine  the  vari* 
otts  and  numerous  charters  referred  to.  I  have  no  doubt  the 
language  of  them  is,  in  substance,  as  it  is  in  the  charter  of  the 
city  of  Buffalo^  and  that  this  language  "to  establish  markets" 
has  generally  been  employed,  and  that  under  the  power  thus 
conferred,  all  cities  have  claimed  the  right  to  purchase  land  and 
to  erect  buildings  thereon  for  market  purposes.  As  I  have  al» 
ready  stated,  I  think  the  language  appropriate  to  confer  the 
power  thus  claimed  and  exercised. 

Austin  iHToposed  and  agreed  to  sell  and  convey  to  the  city 
the  land  in  question,  and  to  accept  in  payment  the  bcmd  of 
the  city,  payable  at  the  end  of  twenty-five  years,  with  semi-an- 
nual interest.  The  proposal  signed  by  Austin  contained  some 
other  provisions  not  necessary  to  be  here  noticed.  The  common 
ocNBcil  aoeqited  the  proposal,  and  Austin  executed  the  deed  of 
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the  land  to  the  city,  and  the  common  council  directed  the  mayor 
to  execute  the  bond,  and  it  was  executed,  and  the  seal  of  the  city 
attached  thereto.  It  is  insisted  that  the  contract  for  the  sale  and 
conveyance  of  the  land  and  the  giving  the  bond  were  unauthor- 
ized ;  that  the  contract  was  void ;  and  that  the  bond  is  invalid. 
It  is  a  general  rule,  that  a  corporation  is  a  mere  political  in- 
stitution, a  creature  of  the  legislature,  having  no  other  powers 
than  those  which  are  given  by  its  creator,  or  such  as  are  inci- 
dental or  necessary  to  carry  into  eifect  the  purposes  for  which 
it  was  established.  This  rule  was  laid  down  by  Chief  Justice 
Savage,  in  K  Y.  Firemen  Ins.  Co.  v.  Ely,  (2  Cow.  709.)  The 
company  had  been  incorporated  for  the  purpose  of  insurance,  and 
it  had  used  its  funds  in  discounting  notes.  This  was  an  act  of 
banking  not  authorized  by  its  charter,  and  violative  of  the  re- 
straining acts.  It  used  to  be  said  that  a  corporation  could  do 
any  thing  not  prohibited  by  its  charter.  This  is  not  so.  The 
true  rule  undoubtedly  is,  to  consider  the  nature,  purposes  and 
objects  of  the  corporation.  If  a  corporation  is  created  for  a  par- 
ticular purpose,  it  may  exercise  all  the  powers  necessary  and 
proper  to  carry  into  effect  the  objects  of  its  creation,  and  to  ac- 
complish the  purposes  in  view,  unless  it  is  subject  to  some  other 
law  restraining  it  from  the  exercise  of  particular  powers.  (Ang. 
4*  Ames  on  Corp.  66.)  Civil  corporations  are  established  for  a 
variety  of  purposes.  They  are  public  or  private.  Public  cor- 
porations are  those  created  by  the  government  for  political  pur- 
poses, as  counties,  cities,  towns  and  villages :  they  are  invested 
with  subordinate  legislative  powers,  to  be  exercised  for  local  pur- 
poses connected  with  the  public  good,  and  these  powers  are  sub- 
ject to  the  control  of  the  legislature.  (2  Kent,  275,  5tk  ed.) 
When  a  corporation  is  duly  created,  many  powers,  rights  and 
capacities  are  annexed  to  it ;  some  of  these  are  deemed  to  be 
necessarily  and  inseparably  incident  to  it,  without  any  express 
provision.  It  is  now,  however,  the  general  practice,  to  specify 
the  powers  and  capacities  with  which  it  is  intended  to  endow  the 
corporation.  {Id.  277.)  As  to  the  powers  and  capacities  which 
are  incident  to  a  corporation,  as  specified  in  Angell  ic  Ames,  64 
and  65,  and  in  2  Kent's  Com.  277,  8.    1st.  to  have  perpetnal 
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saecMsion,  &c. ;  2d.  to  sue  and  be  sued,  and  to  grant  and  receive 
by  its  corporate  name ;  8d.  to  purchase  and  hold  lands,  chattels, 
&c.  6cc. ;  the  simple  creation  of  a  corporation,  as  a  general  role, 
conferred  upon  it  incidentally,  these  powers.  They  were  re- 
garded as  necessary  to  its  existence  as  a  corporation.  Some  of 
these  powers,  that  were  regarded  as  incidental  and  necessary, 
whether  specified  in  the  charter  or  not,  have  been  much  abridged 
or  modified  by  general  laws.  In  England,  corporations  are  ren- 
dered incapable  of  purchasing  lands  without  the  license  of  the 
^^Si  ^7  ^^^^  ^^  known  as  the  mortmain  statutes.  These 
statutes  have  not  been  enacted  in  this  state,  and  Kent  says,  the 
only  legal  check  to  the  acquisition  of  lands  by  corporations,  con- 
sists in  those  special  restrictions  contained  in  the  acts  by  which 
they  are  incorporated,  and  which  usually  confine  the  capacity  to 
purchase  real  estate  to  specified  and  necessary  objects.  (2  Kent^ 
282.)  We  have,  however,  general  statutes,  containing  provisions 
which  are  generally  applicable  to  corporations.  By  section  1, 
in  title  8,  chapter  18'of  the  first  part  of  the  revised  statutes,  it 
is  declared  that  every  corporation  shall  possess  certain  powers. 
By  the  4th  subdivision  it  has  power  '^  to  hold,  purchase  and  con- 
vey such  real  and  personal  estate,  as  the  purposes  of  the  corpo- 
ration shall  require,  not  exceeding  the  amount  limited  in  its 
charter.''  By  the  2d  section  it  is  declared  that  the  powers  enu- 
merated in  section  1,  shall  vest  in  every  corporation  that  shall 
hereafter  be  created,  although  they  may  not  be  specified  in  its 
charter.  By  section  8,  it  is  declared  that  '^  in  addition  to  the 
powers  enumerated  in  the  1st  section  of  this  title,  and  to  those 
expressly  given  in  its  charter,  or  in  the  act  under  which  it  is  or 
shall  be  incorporated,  no  corporation  shall  possess  or  exercise  any 
corporate  powers  except  such  as  shall  be  necessary  to  the  exer- 
cise of  the  powers  so  enumerated  and  given."  The  next  section 
contains  restrictions  upon  all  corporations  other  than  those  ex- 
pressly incorporated  for  banking  purposes.  Here  there  is  a 
body  of  statute  law  touching  corporations  which  has  modified 
the  rules  of  the  common  law  relating  to  the  powers  of  corpora- 
tions. I  have  already  commented  upon  the  4th  subdivision  in 
section  one,  touching  the  power  to  hold  and  purchase  real  estate) 
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and  remarked  that  this  power  is  limited  to  such  real  and  personal 
estate  as  shall  be  required  for  the  purposes  of  the  corporation. 
These  provisions  of  the  revised  statutes  are  here  brought  more 
prominently  and  fully  into  view  for  the  purpose  of  ascertaining 
their  effect  upon  the  question  we  are  now  considering.  It  will 
be  seen  on  reading  section  1,  that  the  powers  which  every  cor- 
poration is  to  have,  are  substantially  the  same  as  those  enume> 
rated  as  incidental  powers  and  capacities  by  the  common  law, 
except  that  the  power  to  hold,  purchase  and  convey  real  and 
personal  estate  is  restricted.  {See  Anpdl  ^  Ames  an  Corp. 
64, 5.  2  Kenfa  Com,.  277.)  In  the  enumeration  of  incidental 
or  ordinary  powers  at  common  law,  the  power  to  contract  debts 
is  not  expressly  named,  and  yet  the  power  to  make  contracts  is 
clearly  implied.  The  corporation  may  sue  and  be  sued,  it  may 
grant  and  receive,  it  may  purchase  and  hold  lands  and  chattels. 
The  power  to  oontraci  debts  is  not  expressly  named  in  the  pro- 
visions of  the  revised  statutes  here  referred  to.  And  the  statute 
contains  an  express  prohibition  against  the  possession  or  ex«^ 
dse  of  any  corporate  powers  other  than  those  enumerated  in  the 
first  section  of  the  title  of  that  act,  and  those  expressly  given  in 
its  charter,  except  such  as  shall  be  necessary  to  the  exercise  of 
the  powers  so  enumerated  and  given.  Hence  the  rule  sub- 
stantially as  stated  by  Justice  Savage,  in  N.  Y.  Fir^  Ins.  Co, 
v.  Ely,  (2  Cowen,  709.)  It  was  not  claimed  on  the  argumoit 
that  the  charter  of  Su&lo  city,  in  express  terms,  gave  the 
power  to  purchase  land,  or  to  contract  a  debt  for  the  purchase 
of  land.  Still  it  was  claimed  that  the  city  possessed  the  power, 
not  only  to  purchase  land,  but  to  purchase  on  a  credit,  and  to 
execute  its  obligation  to  pay  for  it  on  a  future  day.  I  have  e»* 
doavored  to  show  that  the  common  council  had  the  power  by  the 
charter  to  purchase  the  land  in  question,  under  the  authority  to 
establish  markets,  and  also  under  the  provisions  of  the  revised 
statutes,  if  the  purposes  of  the  city  required  markets.  T)m 
mode  of  purchasing  real  estate  is  not  specified,  and  as  the  power 
to  purchase  existed,  I  suppose  the  common  council  or  city  in  ex- 
ercising this  power,  had  the  right  to  exercise  it  in  the  usual 
(»rdinary  manner,  in  the  same  manner  that  an  individual  oouM 
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exereise  it  Condading  that  the  city  had  the  power  to  make 
the  pgrohaae,  and  to  aooept  a  grant  of  the  land,  can  there  be  any 
doubt  that  it  had  the  power  to  ezecnte  the  uanal  bond  and  mort- 
gage as  seeority  for  the  payment  at  a  future  day,  of  the  con* 
rideration  money  ?  The  transaction  between  the  city  and  Aus- 
tin was  simply  a  sale  and  conveyance  of  land  by  the  latter  to 
the  former,  and  the  giving  of  a  bond  by  the  city  to  Austin  for 
the  consideration,  payable  at  the  end  of  twenty-five  years,  with 
semirannnal  interest.  It  seems  to  me  that  the  city  had  the 
power  to  do  this.  It  certainly  had  the  power  to  make  the  otmr 
trad  for  the  purchase  of  the  land ;  otherwise  it  could  never  have 
purchased  it,  and  there  is  no  statute  or  law  declaring  what  con- 
tract the  city  should  make  in  purchasing  real  estate,  or  how  or 
when  it  should  agree  to  pay  the  consideration.  The  power  to 
purehase  included  the  power  to  contract^  and  to  agree  upon  the 
terms  of  the  contract.  The  cases  are  numerous  where  a  corpo- 
ration contracting  in  reference  to  a  matter  that  was  within  the 
purposes  and  objects  of  the  corporation  has  bound  itself  in  a 
manner  and  form  not  specified  in  its  charter.  The  State  v.  The 
cup  of  Buffalo,  (2  HiUy  484,)  ^  in  point  to  illustrate  the  po- 
sition. The  common  council,  by  resolution,  authorized  the  mayor 
to  take  such  measures  as  he  should  deem  necessary  for  the  safe- 
ty and  defense  of  the  city,  and  declared  that  the  mayor  should 
have  power  to  bind  the  city  by  bond  or  otherwise,  to  procure 
arms,  d^.  The  mayor  obtained  arms  from  one  of  the,  state  ar« 
senals,  and  gave  the  bond  of  the  city,  conditioned  for  the  return 
of  the  arms.  It  was  objected  that  the  bond  was  not  binding 
upon  the  city ;  that  by  the  charter,  no  power  wss  given  to  the 
mayor  or  common  council,  to  bind  the  city  by  bond,  &o.  Justice 
Nelson  referred  to  statutes  authorising  all  corporations  to  puri 
chase  such  real  and  personal  estate  as  the  purposes  of  the  cor* 
poration  should  require,  (1  R.  S.  608,  i  1.)  and  to  various  pro- 
visions in  the  charter  giving  the  common  council  control  over 
the  property  of  the  corporation ;  the  power  to  make  by-laws,  for 
the  purpose  of  preventing  riot,  noise,  disturbances,  &c ;  and 
held  that  abundant  authority  could  be  found  in  these  provisionSi 
to  justify  the  eommon  council  in  authorising  the  mayor  to  bind 
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the  city  by  bond  or  otherwise.  There  was  not  a  word  in  the 
charter  about  giving  a  bond  for  any  such  purpose ;  there  was 
ample  power  to  protect  the  city  and  preserve  order,  but  the  means 
by  which  this  was  to  be  done  was  not  pointed  out  The  common 
council,  therefore,  in  exercising  the  power,  had  the  right  to  resort 
to  any  usual  and  ordinary  means.  They  resorted  to  the  means 
of  procuring  the  loan  of  arms  from  the  state,  and  gave  the  bend 
of  the  corporation  for  their  return,  and  the  city  was  bound  by 
the  bond.  All  that  was  done  was  within  the  general  purposes 
and  objects  of  the  corporation,  and  though  no  express  power,  to 
adopt  the  mode  pursued,  could  be  found  in  the  charter  or  gen- 
eral statutes,  yet  the  city  was  held  liable.  Now  turn  to  the 
case  of  Hodges  v.  The  City  of  Bufalo,  (2  Denio^  110,)  and  we 
shall  find  a  case  where  the  city  was  not  liable.  Aj^d  why  ? 
Simply  because  no  authoritjr  was  given  to  the  common  council 
to  furnish  entertainments  for  the  citizens  and  guests  of  the  city 
at  the  public  expense.  It  was  not  necessary,  in  order  to  carry 
into  effect  the  powers  granted,  that  the  common  council  should 
provide  a  public  entertainment ;  and  the  general  powers  of  a 
corporate  body  must  be  restricted  by  the  ncUure  and  object  of 
its  institution.     (Ang.  ^  Ames  on  Corp.  66.) 

The  plaintiffs  insist,  that  whatever  may  have  been  the  power 
of  the  city  touching  the  contracting  of  debts,  &c.  it  has  been 
restricted  by  the  act  passed  July  21, 1858,  or  rather,  that  the 
bond  was  made  and  delivered,  in  violation  of  this  act ;  and  as  I 
understood  the  learned  counsel,  more  reliance  was  placed  upon 
this  statute  to  defeat  the  bond,  than  upon  the  objection  that 
there  was  prior  to  the  passage  of  this  act,  an  entire  destitution 
of  corporate  authority,  to  give  the  bond  in  question.  I  have 
examined  this  statute  with  care,  and  I  have  come  to  the  conclu- 
sion that  it  has  no  application  to  this  case,  or  rather  that  the 
plaintiffs  have  not  made  a  case  coming  within  the  prohibitioDS 
of  the  statute.  This  statute  is  entitled  an  act  to  restrict  and 
regulate  the  powers  of  municipal  corporations  to  borrow  money, 
contract  debts,  and  loan  their  credit.  The  first  section  pro- 
hibits any  municipal  corporation  from  loaning  or  giving  its 
credit  to,  or  in  aid  of  any  individual,  association  or  corporation. 
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This,  I  take  it,  coald  not  have  been  done  before  the  passage  of 
this  act,  in  the  absence  of  any  special  authority.  By  the  sec- 
ond section,  no  manicipal  corporation,  &o.  shall  borrow  money 
or  contract  debts,  except  in  the  manner  therein  provided,  and 
evidences  of  debt,  unless  issued  in  conformity  to  the  provisions 
of  the  act,  shall  be  void.  Then  follow  ii  8,  4  and  5,  having 
entirely  different  objects  in  view.  They  contain  the  '^manner 
herein  provided"  for  borrowing  money  or  contracting  debts.  By 
section  8,  no  municipal  corporation,  of  &c.  shall  contract  any  debt 
the  amount  of  which  shall,  exclusive  of  the  debt  now  owing  by 
said  corporation,  exceed  at  any  time  a  sum  equal  to  5  per  cent, 
nor  inclusive  of  such  debt,  shall  the  same  exceed  8  per  cent  of 
the  aggregate  valuation  of  the  real  estate  within  its  boundaries, 
&c.  Here  is  a  prohibition  upon  all  municipal  corporations  from 
contracting  debts  of  any  kind,  exceeding  5  per  cent  of  the  ag- 
gregate valuation  of  the  real  estate  within  their  bounds,  or  8  per 
cent,  including  the  debt  owing  at  the  time  the  act  was  passed, 
so  that  if  the  amount  of  the  debt  at  that  time  was  7  per  cent 
of  the  aggregate  valuation  of  the  real  estate,  the  corporation 
could  only  add  one  per  cent  more  to  its  debt.  This  may  be  a 
valuable  restraint  upon  municipal  corporations.  Those  who 
owed  no  debt  at  the  passage  of  the  act,  are  protected  from  any 
debts  exceeding  5  per  cent  of  the  aggregate  valuation  of  the 
real  estate.  The  4th  section  relates  to  temporary  loans ;  no 
money  is  to  be  borrowed  on  temporary  loans,  except  in  antici- 
pation of  the  taxes  of  the  current  fiscal  year,  and  they  are  to 
be  made  payable,  and  are  to  be  paid  within  eight  months  from 
the  time  they  are  made.  The  5th  section  relates  to  funded 
debt  No  funded  debt  is  to  be  contracted  unless  it  be  for  a 
specific  object,  to  be  especially  stated  in  the  ordinance  propos- 
ing the  same,  and  the  ordinance  must  be  passed  by  two-thirds 
of  the  members  elected  to  the  common  council,  &c. ;  it  must  be 
submitted  to,  and  approved  by  a  majority  of  the  tax-payers  at 
a  special  election,  and  the  legislature  must  by  law  ratify  the 
ordinance,  and  provide  for  levying  and  collecting  a  tax  to  pay 
the  interest,  and  5  per  cent  of  the  debt,  which  latter  is  to  con- 
stitute a  sinking  fund,  for  the  redemption  of  the  principal  of 
Vol.  XXI.  39 
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the  debt,  &o.,  &c  The  sinking  fund  is  to  be,  and  remain 
sacred  and  inviolate  for  that  purpose,  and  the  annual  tax  shall 
be  levied  and  collected,  until  sufficient  is  realized  to  pay  and 
extinguish  the  principal  of  such  funded  debt,  and  the  interest 
thereon.  The  debt  mentioned  in  section  5,  is  a  different  kind 
of  debt  from  that  mentioned  in  section  3.  The  limitation  in 
section  3,  upon  the  power  to  contract  any  debt,  applies  undoubt- 
edly to  all  debts,  and  includes  funded  debt,  as  well  as  a  simple 
debt ;  but  section  5  does  not  include  all  debts,  but  only  a  cer- 
tain kind  of  debt,  called  funded  debt.  Without  here  stopping 
to  inquire  particularly  in  what  sense  the  words  funded  debt 
are  now  generally  to  be  understood,  or  whether  the  meaning  of 
the  term  has  undergone  a  change,  it  seems  quite  clear  to  me, 
that  the  legislature  has  used  the  term  in  this  section  in  its 
proper  etymological  sense,  or  in  the  sense  attached  to  the  term 
by  Hamilton  and  other  writers,  in  connection  with  the  funding 
system  adopted  during  Washington's  administration.  On  ex- 
amining the  provisions  of  this  section,  it  is  seen  that  a  variety 
of  things  are  to  be  done  to  create  the  debt,  and  certain  provis- 
ions are  to  be  made,  before  the  debt  can  be  contracted,  which 
insure  the  payment  of  the  interest  of  the  debt^  and  provide  a 
sinking  fund  for  the  redemption  of  the  principal  of  the  debt. 
The  sinking  fund  is  to  be  and  remain  sacred  and  inviolate  for 
the  purpose  of  paying  the  principal.  The  annual  tax  is  to  be 
levied  and  collected  until  sufficient  is  realized  to  pay  and  ex- 
tinguish the  principal  of  the  debt  and  the  interest  thereon.  The 
legislature,  after  the  common  council,  and  a  majority  of  the  tax- 
payers have  acted,  is  to  ratify  their  acts,  and  is  to  provide  by 
law  for  levying  and  collecting  annually  a  sufficient  tax  to  pay  the 
interest  and  5  per  cent  of  the  principal,  and  this  5  per  cent  is 
to  become  a  sinking  fund  sacred  and  inviolate.  No  one,  I  think, 
would  hesitate  to  say  that  a  debt  so  secured,  is  a  funded 
debt.  It  is  protected  by  a  law  of  the  legislature,  binding  upon 
the  corporation,  and  which  in  effect  pledges  all  its  taxable  prop- 
erty for  the  payment  of  interest  and  principal,  and  which  may 
be  enforced  by  a  mandamus.  Can  there  be  any  doubt,  that  a 
mandamus  would  lie  to  compel  the  common  council  to  levy  and 
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•eolleet  the  taxes  necessary  to  execute  the  provisions  of  %h» 
act?  The  sinking  fond  Trill  be  a  trust  fond  for  the  payment  of 
the  principal,  and  the  common  council  will  have  no  power  to 
divert  it  to  any  other  purpose.  It  seems  to  me,  when  all  the 
provisions  of  this  section  are  considered,  that  no  one  can  doubt 
that  a  debt  so  created,  so  protected  and  secured,  is  a  funded 
debt,  and  that  the  legislature  have  properly  so  termed  it  and 
distinguished  it  from  a  simple  debt  to  which  these  extoM»iii- 
nary  securities  are  not  attached.  The  security  for  the  payment 
of  the  debt  does  not  depend  simply  upon  the  good  futh  of  the 
municipal  corporation  to  provide  and  fiiithfully  administer  the 
funds,  or  to  fiiithfiiUy  appropriate  the  funds  already  provided, 
and  abstain  from  diverting  them  ;  as  is  generally  the  case  with 
independent  nations;  for  here,  the  municipal  corporation  is 
under,  the  control  of  the  legislature,  bound  by  its  law,  and 
which  law  can  be  enforced  in  the  courts. 

The  debt  mentioned  in  section  8,  is  of  an  entirely  different 
character.  It  is  not  protected  and  secured  in  its  origin,  as  the 
debt  mentioned  in  section  5  is.  It  is  a  simple  debt  owing  ¥)r  the 
municipal  corporation,  resting  upon  no  special  securities  for  its 
payment.  It  is  in  no  sense  a  funded  debt  To  call  it  a  fund- 
ed debt,  would  be  confounding  all  distinctions.  The  $85,000 
debt  in  question  belongs  to  the  class  of  debts  mentioned  in 
section  8.  It  is  a  simple  debt  against  the  city,  and  as  it  does 
not  appear  that  in  creating  it,  the  common  council  exceeded  the 
limitations  contained  in  section  3,  the  evidence  of  the  debt  is 
not  void  according  to  section  2.  My  attention  was  called  on 
the  argument,  to  the  language.  "  to  pay  the  principal  and  inter- 
est or  any  part  thereof^  of  the  loan  or  funded  debt  of  the  city," 
as  used  in  section  8,  of  tiUe  5  of  the  charter  of  1848,  as  amended 
in  1850.  It  may  be  that  the  legislature  used  the  term  ''  fimded 
debt,"  as  synonymous  with  loan.  If  so,  it  was  an  incorrect 
use  of  the  term,  and  can  have  no  effect  upon  the  construction 
given  to  the  term  as  used  in  section  5,  of  the  act  of  1858,  in 
which  the  nature  of  the  debt  appears,  and  which  we  should 
name  a  funded  debt  if  the  legislature  had  not.  It  may  also  be, 
that  tiie  term  funded  debt  as  used  in  section  6,  title  6  of  the 
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new  charter,  passed  in  1858,  was  used  in  reference  to  a  general  • 
debt  owing  by  the  city  either  upon  its  bonds,  payable  at  a 
future  day,  or  for  a  loan  contracted.  If  this  is  so,  I  have  only 
to  repeat  the  remark  above  made.  It  appears,  however,  that 
in  the  act  passed  April  8,  1850,  the  city  was  authorized  to 
fund  its  floating  debt  by  issuipg  its  bonds  or  borrowing  money 
upon  them ;  the  money  borrowed  was  to  be  applied  to  the  pay- 
ment of  its  flouting  debt  Section  8,  in  title  5,  is  then  so 
amended  us  to  require  the  common  council  to  include  in  the 
taxes,  such  sums  as  should  be  necessary  to  pay  the  principal 
and  interest,  Ac,  of  any  debt  due  from  the  city  for  moneys 
borrowed  ttnder  the  act,  or  any  special  acts  that  have  been,  or 
may  be  passed  for  that  purpose,  <S&c.  The  debt  thus  to  be  con* 
tracted  is  then  referred  to  as  a  loan  or  funded  debt.  It  is  not 
clear  that  the  term  funded  debt,  is  not  properly  used  here  as 
applicable  to  "  moneys  borrowed'^  under  a  special  law  requiring 
the  common  council  to  raise  by  tax  money  to  pay  the  interest 
and  principal,  &c.  But  I  will  not  pursue  the  subject.  This 
may  Hlso  explain  the  use  of  the  term  in  the  new  charter.  The 
act  touching  municipal  corporations  passed  July  21, 1853,  was 
undoubtedly  enacted  in  pursuance  of  the  requirement  in  a 
portion  of  section  9,  of  article  8,  of  the  constitution,  which 
makes  it  the  duty  of  the  legislature  to  provide  for  the  organ- 
ization of  cities  and  incorporated  villages,  and  to  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting 
debts  and  loaning  their  credit,  so  as  to  prevent  abuses  in  assess- 
ments, and  in  contracting  debts,  by  such  municipal  corporaticms. 
The  subject  of  municipal  corporations,  their  powers  of  taxation, 
and  to  contract  debts,  &;c.  were  discussed  in  the  convention, 
and  a  committee  upon  those  subj^ts  was  appointed.  An«  ar- 
ticle was  reported  by  the  majority,  and  another  by  the  minority 
of  the  committee.  \See  Conv.  Jour.  579, 580, 775.)  The  whole 
subject  was  found  to  be  extremely  difficult,  and  it  resulted  in  the 
provision  now  contained  in  the  constitution  making  it  the  duty  of 
the  legislature  to  restrict  the  power  of  taxation,  &c.  The  4th 
section  of  the  act  of  1868,  relates  to  temporary  loans.  A  loan  is 
something  quite  different  from  a  debt.    A  loan  contracted  ere- 
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ates  a  debt,  bat  there  may  be  a  debt  created  without  contract- 
ing a  loan.  By  a  temporary  loan  we  understand  something 
different  from  the  general  term  loan.  Under  the  term  loan, 
simply,  the  time  for  payment  may  be  fixed  in  the  discretion  of 
the  parties  to  the  contract  for  the  loan.  As  already  stated,  a 
debt  may  be  contracted  without  resorting  to  a  loan ;  hence  it 
may  well  be  that  a  corporation  may  have  the  power  to  contract 
a  debt  for  property  which  it  is  authorized  to  purchase,  and  not 
have  the  power  to  borrow  money,  or  contract  a  loan,  or  issue  its 
bonds  as  stock  for  the  purpose  of  raising  money  upon  them. 
The  constitution  above  cited  recognizes  a  difference  between 
'^  borrowing  money"  and  contracting  debts.  I  have  endeavored 
to  show  that  the  city  of  Buffalo  had  the  power  to  purchase  the 
land  in  question,  and  that  this  power  included  authority  to  make  a 
contract  for  the  purchase,  and  to  make  it  in  any  manner  and  upon 
any  terms  not  violative  of  law ;  that  there  was  no  restriction  upon 
the  power  as  to  the  mode  or  manner  of  its  execution.  The  city 
made  the  purchase  and  gave  its  bond.  Such  was  the  simple  nature 
of  the  transaction.  The  question  of  power  to  borrow  money,  to 
contract  loans,  to  issue  stock,  are  not  included  in  the  present 
inquiry,  and  as  to  those  powers,  I  express  no  opinion.  Refer- 
ence was  made  upon  the  argument,  to  numerous  special  statutes 
authorizing  municipal  corporations  to  purchase  land  for  certain 
purposes,  and  to  borrow  money,  <S&c.,  and  from  these  statutes  it 
was  argued  that  the  city  of  Buffalo,  under  its  charter,  had  no 
authority  to  purchase  the  land  in  question  or  contract  the  debt 
I  do  not  think  that  much  reliance  can  be  placed  upon  an  argu- 
ment against  the  power  exercised  in  this  case,  founded  upon  the 
&ct  that  cities  have  procured  special  legislation  authorizing 
them  to  purchase  land  for  a  market,  &c.  Such  course  may 
have  been  adopted  from  extraordinary  caution,  or  to  obviate 
any  doubt  or  question.  It  is  proper,  however,  to  consider  the 
argument  and  ascertain  the  facts.  I  have  examined  all  the 
statutes  referred  to  by  the  counsel  for  the  plaintiffs,  which  are 
at  hand,  and  I  find  that  in  all  of  them  the  special  legislation 
had  reference  to  borrowing  money  or  to  contracting  a  loan  for 
certain  purposes,  &c.    Thus  in  the  act  of  1835,  relating  to  the 
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city  of  Buffalo,  the  common  council  is  authorized  to  borrow 
money  upon  the  credit  of  the  city  for  the  purpose  of  purchaa- 
ing  market  grounds,  and  erecting  suitable  buildings  thereon, 
dec,  and  the  city  was  to  give  its  bond  for  the  loan  authorized. 
By  the  act  of  1838,  the  common  council  of  the  city  of  Buffalo 
was  authorized  to  borrow  money  on  the  credit  of  the  city,  and 
give  a  bond  for  the  loan.  So  by  the  act  of  1889,  the  common 
council  of  the  city  of  Buffalo  was  authorized  to  borrow  jnoney 
on  the  credit  of  the  city,  for  the  purpose  of  erecting  a  work- 
house. 

By  the  act  of  1842,  the  common  council  was  authorized  to 
renew  any  loans  then  made  by  the  city,  or  to  create  new  loans 
for  the  purpose  of  paying  a  former  loan,  by  executing  the 
necessary  bonds,  &c.  By  the  act  of  1845,  the  common  council  was 
authorized  to  borrow  money  upon  the  corporate  bonds  of  the  city, 
to  be  applied  to  the  existing  liabilities  of  the  city.  By  the  act  of 
1850,  the  common  council  of  the  city  of  Buffalo  was  authorized 
to  fund  the  floating  debt  of  the  city,  chargeable  upon  the  general 
fund,  by  issuing  the  corporate  bonds  of  the  city,  or  to  borrow 
mo^ifj^  upon  the  bonds,  to  be  applied  to  the  payment  of  the 
fl(ht^g^de1:)i  *  The  aet  of  1852  contained  the  like  powers.  By 
the  -act  of  1853,  passed  in  February,  the  common  council  of 
Buffalo  'was  authorized  to  purchase  real  estate  for  its  corpo- 
rate^use,  and  it  was  authorized,  for  the  purpose  of  paying  for 
the  real  estate-,  to  borrow  not  exceeding  $100,000,  on  the  credit 
of  the  city,  and  execute  the  bonds  of  the  city  therefor.  By 
another  act  of  1853,  passed  in  April,  the  council  is  authorized 
to  borrow  on  the  credit  of  the  city,  money  for  the  purpose  of 
reimbursing  the  general  fund  for  money  expended  in  improv- 
ing the  "  Elk  Street  Market  Grounds,"  and  erecting  a  market 
house  thereon,  and  for  that  purpose  to  cause  the  bonds  of  the  city 
to  be  issued.  So  in  the  act  of  1836,  amending  the  act  to  incorpo- 
rate the  city  of  Rochester,  power  is  given  to  purchase  a  market 
lot  or  lots  for  the  use  of  the  city,  and  to  build  a  market  thereon ; 
and  for  that  purpose  to  loan  on  the  credit  of  the  city,  $15,000, 
and  authorizing  the  council  to  create  a  stock  to  be  denominated 
the  "  market  stock.''    Thus  it  is  seen  that  all  these  ststntefl 
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contain  provisioiiB  toaching  the  borrowing  of  money,  contract- 
ing a  loan,  or  creating  a  stock,  for  purposes  specified.  An 
argument  may  perhaps  be  fairly  deduced  from  these  statutes,  that 
the  power  to  borrow  the  money  specified,  and  for  the  purposes 
specified,  or  to  contract  the  loan,  &c.,  did  not  exist,  but  no  ar- 
gument can  be  deduced  from  them  to  show  that  a  municipal 
corporation,  having  the  power  to  purchase  real  estate  for  a  par- 
ticular purpose,  may  not  make  the  purchase  on  credit,  and  give 
its  bonds  payable  at  a  future  day,  with  interest  payable  annu- 
ally or  semi-annually. 

In  my  opinion  the  common  council,  in  making  the  purchase 
of  the  real  estate  of  Austin  and  giving  the  bond,  did  not  exceed 
its  authority.  The  contract  was  therefore  binding  upon  the 
city ;  the  city  has  acquired  title  to  the  land,  and  the  bond  is 
obligatory  upon  the  city. 

The  complaint  must  be  dismissed,  and  there  must  be  judg- 
ment for  the  defendants,  for  costs. 

[Erie  Special  Term^  May  29,  1864.    Marvin,  Justice.    Affinned,  on  ap- 
peal, at  the  General  Term  in  Erie  county,  November  12, 1856^Jlfarp^,  Bow- 
mi  and  Oreene,  Justices,  when  the  above  opinion  was  1 
the  court]  J^jt  b^ 


Bellinoeb  vs.  Ford. 

Where  an  ixdet  was  made  by  a  county  court,  granting  leave  to  a  plaintiff  to 
Issue  ao  execution  upon  a  Judgment,  notwithstanding  the  lapse  of  five  yeaxs 
Ihma  the  entry  thereof,  the  plaintiff  having  been  dead  for  over  two  years  at 
the  time  of  making  such  order,  and  the  affidavit  on  which  the  order  was  ob- 
tained, the  notice  of  motion,  and  the  order  itself,  were  entitled  in  the  action, 
and  the  nodoe  was  signed  "  C.  B..W.  att'y  for  the  plff;"  ffMy  that  the  oider 
was  void,  and  the  execution  issued  in  pursuance  of  it,  so  far  as  its  validity  de^ 
pended  on  the  order. 

HM  cUsOj  that  for  being  issued  after  five  years  without  an  order,  the  execution 
would  not  be  absolutely  void,  but  only  voidable.  But  that  it  was  void  unless 
authoriaed  by  the  order,  for  the  reason  that  the  plaintiff  in  the  judgment  was 
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Until  a  sait,  abated  by  (he  death  of  tho  plaintiff,  has  been  revived,  no  execution 

can  issue ;  no  one  having  a  right  to  issue  it. 
Although  it  has  been  held  that  letters  testamentary,  when  issued,  relate  back  to 

the  death  of  the  testator,  and  legalize  all  intermediate  acts  of  the  executor, 

yet  this  must  be  understood  to  cover  only  those  acts  which  might  have  been 

done,  had  he  been  executor  at  the  time. 
The  doctrine  of  relation  will  not  iHX>tect  an  executor  in  suing  out  an  execution 

against  a  debtor  of  the  testator,  and  selling  property  thereunder,  prior  to  his 

receiving  letters  testamentary. 
The  rule  which  legalizes,  by  relation,  the  acts  of  a  person  afterwards  appointed 

executor  or  administrator,  applies  only  to  those  cases  where  money  is  obtained 

without  any  coercive  proceedings,  and  where  the  property  of  the  estate  has 

been  wrongfully  appropriated,  and  not  to  illegal  coercive  acts  against  third 

persons  and  their  propeHy. 

THE  plaintiff  brought  his  action  m  a  justice's  court,  and 
claimed  to  recoyer  the  value  of  a  colt,  sold  by  one  Smith 
Low,  in  February,  1860.  The  defendant,  first,  denied  the  com- 
plaint ;  and  secondly,  set  up  as  a  justification,  that  the  colt  was 
the  property  of  Adam  P.  Bellinger ;  and  that  Low,  as  under- 
sheriff,  sold  it  on  an  execution  against  him.  On  the  trial  the 
sale  by  Low  was  proved ;  and  to  charge  the  defendant  with  au> 
thorizing  and  directing  the  sale,  the  plaintiff  called  the  defend- 
ant's clerk,  who  testified  that  he  attended  the  sale  by  the 
defendant's  direction,  and  was  authorized  by  him  to  give  what 
the  property  was  worth ;  that  he  received  some  money  firom 
the  sheriff;  entered  it  on  the  defendant's  cash  book ;  put  it  in 
with  other  moneys  belonging  to  the  plaintiff,  but  did  not  know 
as  the  defendant  received  it  or  knew  it  was  there. 

The  defendant  proved  the  recovery  of  a  judgment  before  a 
justice  of  the  peace,  in  favor  of  Anastatia  Ford  against  Adam 
P.  Bellinger,  for  $69.48,  on  the  29th  of  December,  1848 ;  that 
a  transcript  thereof  was  filed  and  judgment  thereon  docketed  in 
the  county  clerk's  office,  on  the  17th  of  April,  1844 ;  that  on 
an  affidavit  made  by  the  defendant  in  this  action  a  motion  was 
made  to  the  county  court  for  liberty  to  issue  execution  on  the 
judgment  notwithstanding  the  lapse  of  five  years  from  the  en- 
try thereof,  which  motion  was  granted,  by  an  order  dated  Jan- 
uary 8,  1850 ;  that  the  county  clerk  thereupon  issued  an 
execution,  under  which  the  sheriff  sold  the  colt     The  affidavit, 
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notice  of  motion,  and  order,  were  entitled  respectiyely  as  fol- 
lows :  ^'  St.  Law.  Co.  Court,  Anastatia  Ford  agst.  Adam  P. 
BeUinger.^  The  notice  was  signed  «  C.  B.  Wright,  atfyfor 
fXffP  The  defendant  offered  in  evidence  letters  testamentary 
duly  granted  to  him,  as  executor  of  the  estate  of  Anastatia  Ford, 
who,  it  appeared,  died  in  1847  or  1848,  which  letters  were 
granted  November  4,  1853.  The  plaintiff  objected  to  the  in- 
troduction of  the  letters,  and  the  court  sustained  the  objection. 
Pertinent  proof  was  given,  tending  to  show  that  the  colt  was 
the  property  of  Adam  P.  Bellinger ;  so  that  if  the  execution 
was  a  valid  process  in  the  hands  of  the  officer,  it  would  then 
have  been  a  fair  question  for  the  jury  to  determine,  under  all 
the  evidence,  whether  the  colt  did  not  in  fact  belong  to  Adam 
P.  Bellinger,  the  defendant  in  the  execution. 

The  jury  found  a  verdict  for  the  plaintiff;  whereupon  judg- 
ment was  entered  against  the  defendant.  On  appeal,  the  coun- 
ty court  reversed  the  judgment,  and  the  plaintiff  appealed  to 
this  court. 

B.  H.  Vary,  for  the  appellant. 

George  Morris,  for  the  respondent. 

By  the  Court,  Bogkes,  J.  This  case  presents  an  interesting 
subject  for  examination — hinted  at  in  Bellinger  v.  Ford,  (14 
Barb.  250.)  The  question  is  whether  the  execution  sale  was 
justified  in  law,  conceding  that  the  defendant  procured  the 
execution  to  be  issued,  and  directed  the  sale. 

When  the  order  for  leave  to  issue  the  execution  was  granted 
and  the  execution  issued,  the  plaintiff  in  the  judgment,  Anas- 
tatia Ford,  had  been  dead  for  over  two  years,  and  no  executor 
or  administrator  had  been  appointed  to  her  estate.  There  was 
then  no  one  authorized  to  issue  execution,  or  to  take  any  pro- 
ceedings whatever  on  the  judgment ;  nor  do  the  papers  show 
that  any  person,  except  those  assuming  to  act  in  behalf  of  the 
deceased  plaintiff,  directed  the  proceedings.  The  affidavit  on 
which  the  order  was  obtained,  the  notice  of  motion  and  the 
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order  itself^  were  entitled  ^'  St.  Law.  Co.  Court,  Anastatia  Ford 
Y8.  Adam  P.  Bellinger,"  and  the  notice  was  signed  ^  G.  B. 
Wright,  att'y  for  plff."  There  was  no  suggestion  in  the  papers 
or  on  the  record,  of  the  plaintiff's  decease ;  but  all  the  proceed- 
ings were  in  her  name,  and  purported  to  be  on  her  authority. 
Mr.  Wright  had  no  retainer  from  the  plaintiff  in  the  judgment; 
consequently  no  authority  to  act  as  her  attorney ;  indeed  a  de- 
ceased person  could  have  no  attorney.  The  notice  of  motion 
signed  by  him  had  no  effect,  and  must  be  regarded  as  if  un- 
signed by  any  one.  It  imposed  on  the  defendant  no  obligation 
to  appear  and  answer  the  motion.  The  order  therefore  was 
void,  and  the  execution  also,  if  its  validity  depended  on  the 
order.  The  execution  would  not  be  absolutely  void — only  void- 
able— because  issued  after  five  years  without  an  order.  But  it 
was  void  unless  authorized  by  the  order,  for  the  reason  that 
the  plaintiff  in  the  judgment  was  dead.  Until  the  suit  should 
be  revived — which  formerly  was  done  by  scire  facias,  now  the 
same  result  is  attained  by  motion — ^no  execution  could  issue. 
Until  then  no  one  had  any  right  to  issue  it.  Besides,  the 
plaintiff  being  dead,  the  judgment  stood  between  new  parties,  who 
must  have  a  day  in  court  before  excution  could  issue.  The  ex- 
ecution was  therefore  absolutely  void,  and  of  course  could  afford 
no  protection  to  Mr.  Ford,  not  even  if  he  is  to  be  regarded  as 
executor  at  the  time,  by  relation. 

But  the  doctrine  of  relation  would  not  protect  Mr.  Ford  in 
suing  out  an  execution  against  a  debtor  of  the  testatrix,  and 
selling  property  thereunder,  prior  to  his  receiving  letters  testa- 
mentary. It  has  been  repeatedly  decided  that  letters  testament- 
ary, when  issued,  relate  back  to  the  death  of  the*testator,  and 
legalize  all  intermediate  acts  of  the  executor.  (Rattoon  v. 
Overacker,  8  Mn.  126.  Vroom  v.  Va?^  Horne,  10  Paige, 
649.  Priest  v.  Wat/dns,  2  Hillj  225.  Matter  of  Faulkner, 
7  Hill,  181.)  But  this  must  be  understood  to  cover  those  acts 
only  which  might  have  beeir  done  had  he  been  executor  at  the 
time ;  and  since  the  revised  statutes,  the  law  of  relation  is  lim- 
ited still  more  in  its  application. 

Some  of  the  cases — and  there  are  many  beside  those  cited — 


SARATOGA-JANUART,  1866.  315 

BeUinger  v.  Ford. 

proceed  on  the  ground  of  estoppel ;  that  an  executor  or  admin- 
btrator  shall  not  be  allowed  to  gainsaj  his  own  solemn  acts. 
Some  cover  other  or  broader  ground,  holding  that  the  doctrine 
of  relation  legalizes  the  acts  done  as  executor  de  son  tcrt,  both 
for  and  against  him.  In  these  cases  his  letters  testamentary 
become  his  shield  and  protection.  AH  the  cases,  however, 
which  have  fallen  under  my  observation,  were  cases  where  the 
executor  or  administrator  had  received  or  collected  moneys  b^ 
longing  to  the  estate  voluntarily  paid  to  him,  or  where  he  had 
wrongfully  taken  possession  of  and  converted  to  his  own  use, 
property  belonging  to  the  estate  of  the  testator  or  intestate  be- 
fore administration  was  granted  to  him.  As  to  all  such  acts 
he  stands  the  same,  after  receiving  letters,  as  if  he  had  been 
executor  or  administrator  at  the  time.  Such  was  the  rule  of 
the  common  law,  and  this  doctrine  of  relation  has  not  been 
changed  by  the  statute,  as  to  the  legalizing  of  payments  made 
to  the  executor  or  administrator  before  letters  were  granted ; 
{Priest  V.  Watkins^  supra ;)  nor  in  regard  to  certain  other 
acts,  to  wit,  the  giving  of  a  release  before  the  administration 
granted.  (  Vroom  v.  Van  Horne,  supra.)  But  in  Thomas  v. 
Cameranj  (16  Wend.  579,)  it  was  decided  that  an  executor  before 
letters  testamentary  granted  to  him,  could  not  commence  an 
action  ;  and  it  is  urged  that  by  analogy  the  defendant  in  this 
cause  had  no  power  to  sue  out  execution  against  the  plaintiff. 

It  was  held  at  common  law,  that  inasmuch  as  the  executor 
derived  his  authority  from  the  will,  and  was  entitled  to  the  pos- 
session of  the  whole  of  the  personal  estate  of  the  testator  im> 
mediately  upon  his  death,  the  actual  probate  of  the  will  was 
only  necessaiPy  to  enable  the  executor  to  obtain  the  property  by 
suit.  He  might  therefore  commence  an  action  before  probate, 
and  it  was  enough  if  he  should  obtaiii  letters  testamentary  be- 
fore declaring.  That  would  render  the  commencement  of  the 
suit  good  by  relation.  But  the  statute  has  taken  away  the 
common  law  right  to  sue  before  probate.  ( Thomas  v.  Camerony 
16  Wend.  581.)  It  is  provided  by  statute  that  "  no  executor 
named  in  a  will  shall,  before  letters  testamentary  are  granted, 
have  any  power  to  dispose  of  any  part  of  the  estate  of  the  tes^ 
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tator,  except  to  pay  funeral  charges,  nor  to  interfere  with  such 
estate  in  any  manner,  further  than  is  necessary  for  its  preservik- 
tion."  (2  R.  S.  71,  h  16.)  Mr.  Justice  Bronson,  in  Thomas 
y.  Cameron^  remarks  that  the  right  to  interfere  for  the  pur- 
pose of  preserving  the  estate,  would  not  authorize  suits  to 
recover  debts  due  to  the  testator ;  that  if  not  executor  at  the 
time  the  suit  is  commenced,  letters  subsequently  obtained 
would  not  aid  him  by  relation ;  that  if  not  executor  he  has 
no  cause  of  action.  It  is  not  a  mere  temporary  disability  in 
the  plaintiff  to  sue,  but  until  probate  he  has  no  title.  This  is 
the  view  also  taken  by  the  chancellor  in  Vroom  v.  Van  Home. 
It  would  seem  therefore,  that  the  rule  which  legalizes  by  relation 
the  acts  of  a  person  afterwards  appointed  executor  or  adminis- 
trator, has  application  only  to  those  cases  where  money  is  ob- 
tained without  any  coercive  proceedings,  and  where  the  property 
of  the  estate  shall  have  been  wrongfully  appropriated,  and  not 
to  illegal  coercive  acts  against  third  persons  and  their  property. 
The  statute  declares  that  until  letters  are  granted  to  the  person 
named  as  executor  in  the  will,  he  shall  not  have  any  power  to 
interfere  with  the  estate,  in  any  manner,  further  than  is  neces- 
sary for  its  preservation.  If  suits  are  necessary  before  grant- 
ing letters  for  its  preservation,  a  collector  may  be  appointed, 
who  may  maintain  them.  (2  R.  S.  71,  §§  3&^0.)  At  the 
time  the  execution  was  issued  and  the  levy  and  sale  were  made, 
the  defendant  was  not  executor,  nor  had  he  power,  (see  statute 
above  cited,)  to  interfere  with  the  estate  of  Anastatia  Ford, 
except  for  its  preservation.  He  then  had  no  right  to  sue; 
{Thomas  v.  Cameron,  supra;)  and  by  analogy  no  right  to  ask 
for  or  use  the  process  of  the  people  to  coerce  the  payment  of 
debts  due  the  estate.  He  was  then  an  ofScious  intermeddler 
with  the  plaintiff's  property,  without  right  or  authority.  And 
if  the  rule  laid  down  in  Thomas  v.  Cameron  is  good  law,  the 
fact  that  letters  testamentary  were  subsquently  granted  to  him 
will  not  shield  him  from  liability.  It  was  said  in  the  case  last 
cited,  that  if  not  executor  at  the  time  the  suit  is  commenced, 
letters  thereafter  obtained  would  not  aid  him  by  relation ;  and 
for  the  reason  that  he  could  have  no  cause  of  action,  until  pro- 
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bate,  he  would  have  no  title.  So  here,  not  having  any  right  to 
receive  or  protect,  he  became  a  usurper  in  his  use  of  the  people's 
vrit,  and  the  doctrine  of  relation  cannot  aid  him. 

Judgment  of  the  county  court  reversed,  and  that  of  the  jus- 
tice affirmed. 

[Saratoga  General  Term,  January  1, 1866.    C.  L.  AUen^  Boekes  and  James 
Justices.] 


Staples  and  others  1?*.  Goodrich. 

The  rnle  is  well  settled,  that  an  entire  and  indiyisible  demand  cannot  be  made 
the  basis  of  two  actions ;  and  that  a  recovery  for  a  part  of  an  entire  demand 
will  bar  a  suit  fi>r  Uie  whole. 

But  a  creditor  is  not  obliged  to  join  in  one  suit,  several  and  distinct  causes 
of  action.  He  may  elect  to  sue  upon  them  separately ;  and  it  is  no  objection 
that  they  belong  to  the  same  flimily  of  causeSi  provided  their  identity  is  not 
the  same. 

Thus  where  two  bills  of  goods  were  sold  to  the  deibndanti  at  different  times,  a 
credit  of  six  months  being  given  upon  one,  and  none  as  to  the  other ;  it  wcu 
hdd  that  the  demands  were  separate  and  distinct,  and  that  a  recovery  upon 
the  bin  first  sold,  was  no  bar  to  an  action  upon  the  second. 

f[E  plaintiffs  claimed  to  recoteir  for  goods  and  merchandise 
sold  by  them  to  the  defendant,  on  the  14th  of  November, 
1853,  to  the  amount  of  $299.40.  The  defendl&nt  denied  each 
allegation  of  the  complaint,  and  set  up  a  former  suit  and  judg^ 
ment,  in  bar.  On  the  trial,  the  following  facts  were  made  to 
appear,  to  wit :  that  the  plaintiffs,  on  the  7th  of  September, 
1853,  sold  to  the  defendant  goods  and  merchandise,  on  six  months 
credit,  the  amount  of  which,  with  interest  after  six  months,  to 
the  16th  of  October,  1854,  was  $812.28 ;  that  the  plaintiffs, 
also,  on  the  14th  of  November,  1858,  sold  to  the  defendant  an- 
other bill  of  goods  and  merchandise,  amounting  to  $299.40 ;  that 
an  action  was  commenced  in  this  court  by  the  plaintiffs,  against 
the  defendant,  to  recover  the  amount  of  the  first  sale,  and  judg- 
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ment  was  entered  therein,  for  the  Bum  of  $312.98  damages, 
with  $41.10  costs,  on  the  16th  of  October,  1854.  The  plaintiffs 
also  commenced  this  action  to  recover  the  amount  of  the  second 
sale ;  in  which  action  the  defendant  answered  as  above  stated. 
Both  actions  were  commenced  on  the  21st  of  March,  1854,  but 
it  would  seem  from  the  facts  stated  in  the  answer  that  it  was 
not  put  in  until  after  judgment  was  entered  in  the  action 
brought  for  the  amount  of  the  goods  first  sold.  The  court  held 
that  the  recovery  of  judgment  for  the  amount  of  the  first  sale 
was  not  a  bar  to  a  recovery  for  the  amount  of  the  second  sale, 
and  rendered  judgment  in  the  plaintiffs'  favor ;  whereupon  the 
defendant  appealed  to  the  general  term. 

W.  H,  Wallace,  for  the  plaintiffs. 

Knowles  4*  Shipman,  for  the  defendant. 

By  the  Court,  Bockes,  J.  It  has  long  been  well  settled, 
that  an  entire  and  indivisible  demand  cannot  be  split  up  by  a 
party,  so  as  to  form  the  basis  of  two  actions ;  that  if  a  plaintiff 
bring  an  action  for  part  only  of  an  entire  and  indivisible  demand, 
the  judgment  in  that  action  is  a  conclusive  bar  to  a  subsequent 
suit  for  another  part  of  the  same  demand.  {Bendernagle  v. 
Cocks,  19  Weiid.  207.  Colvin  v.  Corwin,  15  id.  557.  Gucrro- 
sy  V.  Carver,  8  id.  492.  Miller  v.  Covert,  1  id.  487.  Smith 
V.  Jones,  15  John.  229.  Farrington  v.  Payne,  Id.  482.  Phil- 
Ups  V.  Bericfc,  16  id.  186.  Willard  v.  Sperry,  Id.  121.  Ste- 
vens V.  Lockwood,  18  Wend.  644.  Wctterbury  v.  Chraham, 
4  Sandf.  215.)  There  is  no  disparity  in  the  cases,  that  a  re- 
covery for  part  of  an  entire  demand  bars  a  suit  for  the  whole. 
There  has  been,  sometimes,  difficulty  in  discriminating  between 
entire  and  several  demands,  and  in  this  lies  the  perplexity,  if 
there  is  any,  in  this  case. 

In  my  judgment,  however,  the  demands  under  consideration 
were  separate  and  distinct.  They  were  not  in  the  natore  of  a 
current  account,  but  each  was  an  entire  contract,  of  itself.  As 
to  one,  credit  was  given,  while  no  time  Was  given  to  the  other. 
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Unlike  a  cmrent  account,  they  are  plainly  divisible.  The  same 
eridence  which  would  prove  one,  would  not  establish  the  other. 
In  most  of  the  cases  cited,  the  matter  of  the  second  action  was 
part  of  or  grew  oat  of  the  transaction  in  regard  to  which  there 
had  been  a  former  adjudication.  The  distinction  to  be  observed, 
between  most  of  the  cases  cited  and  this  case,  is  pointed  out 
in  Phillips  v.  Berick,  (16  Jbhn.  186,)  also  in  Stevens  v.  Lock- 
vHiod,  (13  Wend.  644.)  The  question  in  Phillips  v.  Berick^ 
was  whether  a  recovery  by  the  plaintiff  for  work,  labor  and 
services  done  on  the  8th  of  March,  1817,  was  a  bar  to  another 
claim  for  work,  labor  and  services  done  and  performed  before 
that  time,  each  claim  being  for  an  entirely  disconnected  and 
distinct  piece  of  service.  The  court  held  that  the  former  re- 
covery was  not  a  bar ;  and  Mr.  Justice  Spencer  remarked  that 
there  was  no  case  or  dictum  which  requires  the  party  to  join 
in  one  suit  several  and  distinct  causes  of  action.  The  plaintiff 
may  elect  to  sue  upon  them  separately,  and  it  is  no  objection 
that  they  belong  to  the  same  &mily  of  causes,  provided  their 
identity  is  not  the  same. 

Judgment  affirmed. 

[SiRATooA  General  Term,  January  1,  1856.     C.  L,  AUen^  Bockes  and 
•teMM,Jiiatioe8.] 


Marselis  vs.  Seaman. 

An  iDdoraemeDt  upon  a  summoos  issued  in  an  action  brought  against  a  toll- 
gatherer  upon  a  plank  road,  to  recover  a  penalty  for  demanding  and  receiving 
more  toll  than  by  law  he  was  authorized  to  collect,  which  states  that  the  pro- 
cess is  "  issued  according  to  the  provisions  of  the  statute  concerning  the  incor- 
poration of  turnpike  and  plank  road  companies,  and  the  collection  of  penal- 
ties fbr  demanding  and  recovering  more  than  lawfhl  toll,  in  passing  through 
toll  gates  on  such  roads/'  is  a  sufficient  compliance  with  the  requirements  of 
the  statute. 

In  the  absence  of  a  toll-gatherer,  his  wife  will  be  deemed  to  be  his  agent,  for  the 
purpose  of  demanding  and  receiving  toll,  and  as  such  she  is  authorized  to  de- 
(enRlDe  the  rate  or  amount  of  toll  to  be  paid  by  travelers. 
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In  demanding  and  receiving  toll  she  is  acting  within  the  scope  of  her  employ- 
ment, and  her  apts  will  bind  her  husband.  If  she  demands  and  receiveB  too 
much,  her  husband  is  liable  fbr  the  penalty  imposed  by  statute. 

The  section  of  the  statute  giving  a  penalty  of  $6  against  toU-gatherera  on  iwrtiF- 
pikesj  for  demanding  and  receiving  more  toll  than  is  legally  collectable,  ap- 
plies also  to  toll-gatherers  on  plank  roads. 

A  covered  sleigh,  capable  of  carrying  six  passengers  inside,  having  seats  fbr  paa- 
sengcrs,  and  used  daily  for  carrying  passengers,  over  the  same  route,  on  a 
plank  road,  and  drawn  by  two  animals,  is  to  be  deemed  a  "  vehicle  used  chief- 
ly fbr  carrying  passengers,"  within  the  meaning  of  the  act  in  relation  to  plank 
roads,  passed  April  16,  1863;  and  is  liable  to  the  payment  of  a  toll  of  three 
cents  per  mile,  notwithstanding  the  fact  that  the  mail  is  also  carried  in  tlw 
same  vehicle. 

rpHIS  action  was  brought  before  a  justice  of  the  peace,  to  re- 
X  cover  of  the  defendant,  a  toll-gatherer  on  a  plank  road,  the 
penalty  imposed  by  statute  for  demanding  and  receiving  more 
toll  than  by  law  he  was  authorized  to  collect  The  summons 
issued  by  the  justice  had  this  indorsement  thereon :  "  Issued 
according  to  the  provisions  of  the  statute  concerning  the  in- 
corporation of  turnpike  and  plank  road  companies,  and  the 
collection  of  penalties  for  demanding  and  recovering  more  than 
lawful  toll,  in  passing  through  toll  gates  on  such  roads."  The 
cause  was  tried,  and  a  verdict  of  a  jury  being  rendered  for  the 
plaintiff  for  $5,  the  justice  entered  judgment  in  his  &vor  for 
that  sum,  with  costs.  The  defendant  appealed  to  the  Fulton 
county  court,  where  the  judgment  was  affirmed.  Thereupon 
an  appeal  was  taken  to  this  court. 

C  B.  Cochrane^  for  the  appellant. 

Wm.  Waitj  for  the  respondent. 

By  the  Court,  Bockes,  J,  The  objection  to  the  process,  that 
it  was  not  properly  indorsed,  and  hence  was  void,  was  correctly 
overruled  by  the  justice.  The  indorsement  was  a  full  compli- 
ance with  the  requirements  of  the  statute.  It  gave  a  general 
reference  to  the  statute  which  imposed  the  penalty  sought  to  be 
recovered.    In  Avery  v.  Slack,  (17  Wend.  85,)  Mr.  Justice 
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Coven  remarked,  that  the  object  of  the  statute  was  to  give  the 
defeDdant  notice  hj  indorsement,  of  the  offence  foar  which  he  is 
prosecnted.    In  this  case  that  purpose  was  fuUj  answered. 

Nor  can  the  objection  that  his  wife  demanded  and  received 
the  fees  exculpate  the  defendant,  if  the  case  was  made  out 
against  him  in  other  respects.  His  defense  must  stand  on 
other  ground.  The  defendant  was  authorized  to  take  toll,  and 
in  his  absence,  his  wife  must  be  deemed  to  be  his  agent.  In 
Hopkins  v.  MMinieux^  (4  Wend.  465,)  the  rule  ia  laid  down 
that  a  wife  may  act  as  the  agent  of  her  husband ;  and  if  he 
permits  her  so  to  act  in  any  particular  transaction  he  adopts  her 
aet  and  is  bound  thereby.  In  this  case  the  wife  was  authorized  to 
demand  and  receive  toll,  and,  as  the  defendant's  agent,  was  to  de- 
termine the  rate  or  amount  of  toll  to  be  paid  by  those  passing 
the  gate.  When  she  demanded  and  received  toll  she  was  acting 
within  the  scope  of  the  employment,  and  hence  her  acts  must 
bind  her  principal.  It  was  held  in  Hasbrouck  v.  Weaver^  (10 
John.  R  247,)  that  the  husband  was  answerable  for  a  forfeiture 
bcnrred  by  the  wife,  under  a  penal  statute.  {See  oho  Riley  y. 
Suydamj  4  Barb.  222,  and  cases  there  died.) 

The  next  question  to  be  considered  is  whether  the  section  of 
the  statute  giving  the  penalty  against  toU-gatherera  (m  turn- 
pikes, applies  to  toU-gatherers  on  plank  roads.  By  section 
47  of  the  general  plank  road  act,  {Session  Laws  of  1847,  chap. 
210,  i  47,  amended  by  chap.  287,)  it  is  provided  that  section 
50,  (with  other  sections,)  ''of  the  first  title  of  the  eighteenth 
chapter  of  the  first  part  of  the  revised  statutes  shall  apply  to 
the  companies  organized  by  virtue  of  this  act,  and  all  inspec- 
tors and  other  officers  named  therein,  and  to  all  the  ofBcers 
and  roads  of  such  companies,  so  far  as  the  same  can  be  so  ap- 
plied, and  are  consistent  with  this  act"  Section  50  thus  made 
applicable  ^  to  all  the  officers  and  roads  "  of  plank  road  compa- 
nies, provides  that  "  Every  toll-gatherer  who  at  any  turnpike 
gate  shall  unreasonably  hinder  or  delay  any  traveler  or  pas- 
senger liable  to  the  payment  of  toll,  or  shall  demand  and  re- 
eeive  from  any  person  more  tall  than  by  law  he  is  authorized 
to  collect,  shall  for  each  offense  forfeit  the  sum  of  five  dollars 
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to  the  person  aggrieved."  It  was  held  in  Cothealv.  Bronnor^ 
(1  Selden,  562,)  that  a  penal  law  should  not  be  construed  so 
strictly  as  to  defeat  the  obvious  intention  of  the  legislature.  It 
must  be  admitted  that  it  was  the  clear  intent  of  the  legislature, 
in  making  this  section  applicable  to  plank  roads  and  their  offi- 
cers, to  punish  toll-gatherers  for  extortion;  yet- such  intent 
would  be  frustrated  by  limiting  its  appliciation  to  toll-gatherers 
at  turnpike  gates.  Indeed  such  limitation  would  render  nuga- 
tory the  statute  which  makes  section  50  applicable  to  plank 
roads,  so  far  as  it  regards  that  section.  The  making  of  secticm 
50  applicable  to  pkmk  roads,  was  sufficient,  in  my  judgment,  to 
authorize  an  action  under  it  against  toll-gatherers  on  plank 
roads  for  extortion,  without  declaring  it  also,  as  the  statute  does, 
applicable  to  "  all  the  officers"  thereof.  But  a  toll-gatherer  is 
an  officer  of  the  company,  to  a  certain  extent.  He  is  appoint- 
ed  by  the  president  and  directors  in  obedience  to  the  law  (§  34,) 
and  is  invested  by  law  with  certain  powers,  (§  85,)  and  he  is 
called  an  officer  in  section  51,  which  provides  for  the  collection 
of  penalties  incurred  by  toll-gatherers. 

The  action  in  Skinner  v.  Anderswiy  (12  Barb.  648,)  was 
grounded  on  section  50,  and  was  in  every  material  point  the 
same  as  this.  No  question  was  then  raised,  so  &r  as  appears 
firom  the  case  as  reported,  in  regard  to  the  applicability  of  that 
section  to  toll-gatherers  on  plank  roads. .  But  it  is  a  matter  of 
sxurprise  that  neither  the  distinguished  counsel  who  argued  that 
case,  nor  the  learned  court  which  decided  it,  should  have  discov- 
ered a  point  in  it,  fatal  to  the  plaintiff's  recovery,  if  indeed  such 
point  existed.  It  seems  to  have  been  taken  for  granted  that 
this  section  was  applicable  to  toll-gatherers  on  plank  roads,  and 
in  my  judgment  the  court  was  correct  in  the  assumption. 

It  now  remains  to  be  seen  whether  the  defendant  demanded 
and  received  more  toll  than  by  law  he  was  authorized  to  collect 
The  case  shows  that  the  plaintiff  was  the  proprietor  of  a  stage 
route  and  carried  the  mail,  over  the  line,  or  part  of  the  line,  of 
the  plank  road  on  which  the  defendant  was  a  toll-gatherer.  At 
the  time  of  the  alleged  extortion  the  plaintiff  passed  over  the 
road  from  gate  No.  2  to  gate  No.  8,  where  the  defendant  was 
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siatioD^d)  with  a  covered  sleigh  opntaudng  passengers  and  drawn 
by  two  horses.  The  distance  from  gate  No.  2  to  gate  No.  8^ 
.was  a  trifle  over  foor  miles  and  three-foarths.  The  defendant's 
wife  demanded'  and  received  from  the  plaintiff  one  shilling  as 
tolL  By  law  the  company  were  entitled  to  demand  as  toll,  ^'for 
every  vehicle  drawn  by  one  animal,  one  cent  per  mile,  and  one 
cent  per  mile  for  each  additional  animal ;  for  every  vehicle 
used  chiefly  for  carrying  passengers,  drawn  by  two  animals, 
three  cents  per  mile,  and  one  cent  per  mile  for  each  additional 
animal."  {Sess.  Laws  1853,  page  585,  chap.  245.)  The 
question  litigated  on  the  trial  before  the  justice  was  whether  the 
plaintiff  was  bound  to  pay  as  toll  two  or  three  cents  per  mile 
for  the  distance  between  gate  No.  2  and  gate  No.  3.  If  only 
two  cents,  the  plaintiff  was  entitled  to  recover ;  if  three  cents, 
too  much  toll  was  not  demanded  or  taken.  This  question  de- 
pended on  the  fact  whether  the  vehicle  fell  within  the  descrip- 
tion of  those  specified  in  the  statute  as  follows :  ^^for  every  ve- 
hicle used  chiefly  for  carrying-  passengers,  drawn  by  two 
anvnalsP  The  proof  shows  that  it  was  drawn  by  two  animals. 
Was  the  vehicle  "  used  chiefly  for  carrying  passengers  ?"  It  is 
described  as  a  covered  sleigh ;  was  called  a  stage ;  would  carry 
six  passengers  inside  comfortably ;  had  seats  for  passengers.; 
and,  as  the  witness  testified  who  had  the  vehicle  (or  the  one 
similar  to  it)  built,  it  was  constructed  for  carrying  passengers, 
with  a  place  under  the  driver's  seat  to  carry  the  mail,  and  it 
was  used  daily  for  carrying  passengers.  Unless  there  is  some 
evidence  to  explain,  modify  or  contradict  this  prooi^  it  would  be 
an  intolerable  perversion  of  the  force  and  effect  to  be  given  to 
testimony,  to  say  either  that  the  vehicle  was  not  then  in  fact 
"  used  chiefly  for  carrying  passengers,"  (ht  that  it  was  not  such 
as  are  usually  used  for  that  purpose. 

All  the  evidence  there  is  to  countervail  the  conclusion  to 
which  that  proof  should  lead  a  court  and  jury  is  this :  that  the 
plaintiff  carried  the  mail  in  the  vehicle,  which  mail  ordinarily 
consisted  of  one  bag,  and  could  be  carried  conveniently  in  front 
This  in  no  way  weakens  or  changes  the  effect  fiurly  to  be  given 
to  the  other  evidence.    If  it  were  possible  to  say  on  this  proof, 
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that  the  yehiQle  iras  used  chiefly  to  <»riy  the  mail,  it  woald  be 
prepofiteroos  and  transcendeatly  absurd  to  say,  on  all  the  proo^ 
that  it  irae  not  used  chiefly  lor  carrying  passengers.  There  is 
no  inflict  of  proof  in  the  case.  The  facts  are  plain,  and  admit 
of  but  one  fair  conclusion  ;  and  it  only  remains  now  tot  the  coart 
to  pronounce  the  judgment  which  the  justice  should  have  ren- 
dered, when  the  defendant  insisted  that  there  was  no  eridence 
that  the  defendant,^or  his  wife,  demanded  or  received  mere  toll 
than  he  was  allowed  by  law  to  collect.  The  verdict  of  the  jury 
isirreconcilable  to  conscience,  and  must  have  been  rendered  under 
mistake,  improper  influence,  or  through  fraud. 

The  judgment  of  the  county  court  and  of  the  justice  must  be 
reversed. 

Judgments  reversed. 

[Saratoga  General  Term,  January  1,  1866.     C.  L.  AUen,  Bockeg  and 
JameSf  Justices.] 


Culver  v9.  BuRGHfiJSU 

Upon  a  sale  of  mortgaged  premises  under  a  decree  of  fbrodosure,  the  aame 
wore  struck  off  to  the  defendant,  at  the  sum  of  $600.  He  paid  ^100  at  fJbh 
time,  and  gave  his  promissoiy  note  to  the  holder  of  the  mortgage,  for  the  bal- 
ance of  his  bid ;  receiving  from  the  attorneys  of  such  holder,  a  writing  recit- 
ing the  ikcts,  and  stating  that  he,  the  defendant,  was  "  to  have  a  title  on  tfie 
payment  of  the  said  nota"  Held  that  the  promiseB  or  undertakings  wvie 
mutual  and  dependent ;  that  the  tiUe  to  the  land,  and  the  payment  of  the 
money,  were  to  be  simultaneous  acts ;  and  that  the  plaintiff  could  not  enlbroe 
the  payment  of  the  note  until  he  had  performed,  c«-  tendered  performanoe,  of 
the  agreement,  on  his  part 

THIS  wM  an  appeal,  by  the  defendant,  from  a  judgment  ren- 
dered upon  a  trial  before  the  eourt  without  a  jury.  The 
action  was  upon  a  note,  or  due  bill,  for  ^500,  executed  by  the 
defendant  to  the  plMntiff,  dated  January  2,  1854.  The  note 
was  given  upon  a  mortgage  foreclosure  sale,  made  by  tiie  attep- 
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Mys  of  the  plamtiff,  for  a  part  of  the  consideration  money  bid 
by  the  defendant,  upon  such  sale.  The  attorneys  of  the  plain- 
tiff, at  the  time  they  took  the  note,  execnted  to  the  defendant  a 
-writing  which  stated  "  that  Bnrgher  has  this  day  purchased  on 
a  mortgage  sale  by  Tirtne  of  a  mortgage  execnted  and  deliyer- 
ed  by  Nelson  Chapman  abont  the  4th  of  February,  1851,  to 
BeDJamin^Chamberlatn,  and  by  him  assigned  to  Robert  CnlTer, 
the  premises  therein  doBcribed,  for  the  sum  of  $600.  He  has 
paid  one  hundred  dollars  down,  and  given  his  note  due  immedi- 
ately, &r  five  hundred  dollars  and  interest.  He  is  to  haTO  a 
title  on  the  payment  of  said  note,  dated  JairaaTy  2,  1854.'' 
The  agreement  was  given  in  evidence  by  the  defendant  upon 
the  eross-exandnation  of  the  plaintiff's  witness.  It  was  object- 
ed to  by  the  plaintiff,  and  he  excepted  to  its  admission.  The 
defendant  moved  for  a  nonsuit,  which  was  refused,  and  the  de- 
fendant excepted.  The  court  ordered  judgment  for  the  plain^ 
tii^  for  the  amount  of  the  note,  and  the  defendant  excepted. 

Weeden  4*  Hendermm^  for  the  plaintiff. 

ilf.  T.  Jenkins^  for  the  defendant 

By  the  Court,  Marvin,  J.  At  the  mortgage  sak  the  de- 
fendant bid  $600  for  the  premises:  he  paid  in  cash,  at  the 
time,  $100,  and  gave  his  due-bill,  payable  to  the  owner  of  the 
mortgage,  the  plaintiff,  for  $500,  the  balance  of  his  bid.  And 
the  attorneys  of  the  plaintiff  executed  to  him  a  writing,  recit- 
ing the  facts,  and  declaring  that  '^  he  [the  plaintiff]  is  to  have  a 
title  on  the  payment  of  the  said  note."  We  have  here  the 
agreement  upon  which  the  note  was  given.  No  question  is 
made  as  to  the  authority  of  the  plaintiff's  attorneys  to  enter 
into  the  contract.  Nor  can  any  be  made  in  this  action,  as  the 
plaintiff  accepted  the  note,  and  has  brought  an  action  upon  it. 
He  has  thus  adopted  the  acts  of  his  attorneys.  The  plaintiff 
could  not  enforce  the  payment  of  the  note  until  he  had  per- 
formed or  tendered  performance  of  the  agreement,  on  his  part. 
The  defendant  had  a  right,  at  the  time  of  payment,  to  have  a 
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title  to  the  land,  under  the  foreclosure.  The  promises  or  un- 
dertakings were  mutual  and  dependent,  and  the  title  to  the 
land,  and  the  payment  of  the  money  were  to  be  simultaneous 
acts.  The  plaintiff  should  have  caused  the  proper  papers  to  be 
prepared  for  perfecting  the  title  in  him,  and  should  have  ten- 
dered them  to  the  defendant  before  bringing  his  action  upon  the 
note.  The  rule  is  well  settled  that  the  vendor  of  land  cannot 
maintain  an  action  for  the  price  of  the  land,  when  the  coYe- 
nants  or  promises  are  mutual  and  dependent,  until  he  has  ten- 
dered performance  on  his  part.  If  the  consideration  is  to  be 
paid  by  the  vendee  and  the  conveyance  is  to  be  made  by  the 
vendor  at  the  same  time,  the  vendor  must  prepare  and  tender 
the  conveyance  before  he  bringa  his  action.  When  the  deed  is 
to  be  given  on  or  upon  the  payment  of  the  consideration,  the 
acts  of  paying  and  conveying  are  concurrent  acts.  {Hardin  v. 
Kretsinger^  17  John,  293.  Jf2o66  v.  Montgomery^  20  id.  15. 
Judson  V.  Wass^  11  id.  525.  Johnson  v.  Wpgani,  11  Wend. 
48.     WiUiams  v.  Healet/,  8  Denio,  868.) 

We  can  take  no  notice  of  the  exception  taken  by  the  plain- 
tiff. The  evidence  objected  to  was  admitted,  and  is  a  part  of 
the  case. 

The  judgment  must  be  reversed,  and  a  new  trial  had ;  costs 

to  abide  the  event. 

I 

[Erib  General  Term,  Januaiy  14,  1866.    Bowm,  MvUett  and  Marvi%, 

Justioes.] 
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Ihe  phlDtlff  sold  and  oonyeyed  land  to  L.  and  took  from  him  a  note  for  a  part 
of  the  C0DBider8ti<m.  L.  conreyed  the  land  to  the  defendant,  and  died  insol- 
Tent,  leaving  the  note  unpaid.  At  the  time  the  defendant  took  the  conveyance 
fh>m  L.  he  had  no  actual  notice  of  the  plaintiff's  demand  against  L.  The 
nle  of  the  land  hy  L.  to  the  defendant  was  wholly  without  consideration.  In 
an  action  bronght  to  enfbroe  the  lien  of  the  vendor,  upon  the  land,  for  the  un- 
paid purchase  money ;  Hdd  that  the  defendant  was  not  a  hona  Jide  purchaser, 
hut  was  a  mere  volunteer,  and  that  therefore  the  land  continued  charged  with 
the  equitable  lien  of  the  plaintiff  ibr  the  consideration  money. 

Although  the  law  protects  from  the  lien  of  the  vendor  one  who  purchases  in 
good  fkith,  fbr  a  valuable  consideration,  and  without  notice,  it  will  not  protect 
a  mere  volunteer,  who  has  not  paid  any  thing,  nor  agreed  to  pay  any  thing  for 
the  land. 

The  declarations  of  one  in  possession  of  land  cannot  be  admitted  for  the  purpose 
of  showing  that  an  incumbrance  upon  the  land  existed,  where  such  person  has 
sold  and  conveyed  the  land  to  a  bona  fde  purchaser ;  %i  seems. 

But  such  declarations  are  admissible  as  against  a  mere  volunteer. 

APPEAL  by  the  defendant  ftom  a  jadgment  entered  upon 
the  report  of  a  referee. 

E.  E.  Harding^  for  the  plaintiff. 

Graver  4*  Simons,  for  the  defendant 

By  the  Court,  Marvin,  J.  The  plaintiff  sold  and  conveyed 
land  to  one  Leonard,  and,  as  th^  referee  fonnd,  took  from  him  a 
note  for  a  part  of  the  consideration.  Within  a  year  after  snch 
purchase  Leonard  conveyed  the  land  to  the  defendant,  and  soon 
after  died  insolvent.  The  action  was  brought  for  the  purpose 
of  enforcing  the  lien  of  the  vendor,  upon  the  land,  for  the  un- 
paid purchase  money,  At  the  time  the  plaintiff  sold  the  land 
there  was  a  mortgage  upon  it,  executed  by  him  to  one  Denio^ 
which  was  to  be  paid  by  Leonard.  Leonard  conveyed  to  the 
defendant  subject  to  this  mortgage.  The  referee  found,  as 
facts,  that  at  the  time  the  defendant  took  the  conyeyance  from 
Leonard,  he  had  no  actual  notice  of  the  plaintiff's  demand  against 
Leonard ;  also  that  the  sale  of  the  land  by  Leonard  to  the  de- 
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fendant  vas  entirdy  without  eonsideraticHk;  that  the  defendant 
did  not  pay  any  amount  for  the  land,  or  make  himself  liable  to 
pay  any  amount,  at  any  time,  either  to  Leonard  or  any  other 
person,  as  a  consideration  for  the  land  eonveyed.  And  he  de- 
cided that  the  amount  due  upon  the  note,  from  Leonard  to  the 
plaintiff,  was  an  equitable  lien  upon  the  land,  and  directed 
judgment  accordingly.  The  defendant  excepted  to  the  report. 
The  record  also  contains  exceptions  takep  upon  the  trial,  to  the 
admission  of  evidence,  which  will  be  noticed  hereafter. 
.  Assuming,  as  we  must,  that  the  facts  found  by  the  referee 
are  true,  in  my  opinion  the  land  continued  charged  with  the 
equitable  lien  of  the  plaintiff  for  the  consideration  money. 
The  defendant  was  not  a  bona  Jide  purchaser.  He  was  a  mere 
volunteer.  He  paid  nothing,  nor  did  he  agree  to  pay  any  thing 
for  the  title  and  interest  he  acquired  from  Leonard.  The  law 
protects  from  the  lieu  one  who  purchases  in  good  &ith,  for  a 
valuable  consideration  and  without  notice.  {See  2  Story's  JEq. 
a  1225, 1228,  1232,  and  the  cases  there  died  ;  4  Kenfs  Com. 
162 ;  15  Ves.  329 ;  2  Mad.  Ch.  Pr.  128 ;  Bayley  v.  Cfreenr 
leaf,Q  Wheat.  46.) 

One  who  receives  a  voluntary  conveyance  i3  a  volunteer ;  a 
conveyance  is  voluntary  when  it  is  made  without  any  consider- 
ation of  value.  {Bouv,  Law  Die)  Such  oonveyances  are 
fraudulent  and  void,  as  to  creditors.  The  plaintiff  was  a  credit- 
or having  an  equitable  lien  upon  the  land  conveyed  to  the 
defendant,  and  as  the  latter  took  the  oonveyance  without  ooQ- 
sideration,  the  equitable  lien  of  the  plaintiff  was  not  displaced. 
The  defendant  took  the  naked  legal  title,  but  without  say 
equity.  Indeed  the  voluutary  conveyance  to  him  was  a  fraud. 
If  he  had  paid  a  valuable  consideration,  without  notice,  hia  legal 
estate  would  have  been  accompanied  by  an  equity,  which, 
though  later  in  time  than  the  plaintiff's,  would  have  enabled 
him  to  hold  the  land,  discharged  of  the  plaintiff's  equitable  lien. 

If  the  defendant  had  been  a  bona  Jide  purchaser^  having 
agreed  to  pay  a  valuable  consideratidh,  and  had  not  paid  it, 
the  authorities  show  that  the  plaintiff,  as  vendor,  could  still 
have  asserted  his  lien  against  the  land,  or  against  the  unpaid 
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purchase  money  in  tbe  hands  of  the  second  purchaser.  In  snch 
a  case  the  latter  purchaser,  not  having  paid  his  money,  takes 
the  estate  cum  onere,  to  the  extent  of  his  unpaid  purchase 
money.  (2  Story^s  Eq.  }  1232  and  cases  cited.  1  Hilliard 
on  Real  Property^  476,  ^c.)  When^  a  debtor  makes  a  volun- 
tary conveyance  for  the  purpose  of  defrauding  creditors,  a  court 
of  equity  may  follow  the  property  into  the  hands  of  the  volun- 
tary donee,  for  the  benefit  of  the  creditors,  although  the  donee 
was  not  privy  to  the  intended  ihiud.  ( Van  Wyck  v.  Seward. 
6  Paige^  62.     Mohawk  Bank  v.  Atwater,  2  id,  54.) 

Apply  these  principles  to  the  present  case,  and  it  is  quite 
clear  that  the  plaintiflf's  lien  was  not  gone  by  reason  of  the  vol- 
untary conveyance  to  the  defendant.  If  the  plaintiff  had  ob- 
tained a  judgment  upon  his  note  against  Leonard,  or  for  any 
other  indebtedness  at  the  time  of  the  conveyance,  he  could  have 
attacked  the  conveyance  to  the  defendant  upon  the  ground  that, 
being  voluntary,  it  was  fraudulent  as  to  Leonard's  creditors. 
But  as  he  had  already  an  equitable  lien  upon  the  land,  I  can 
see  no  reason  why  he  should  not  be  permitted  to  assert  it 
against  one  who  could  not  defend  his  title  against  him  as  a 
simple  judgment  creditor. 

The  referee,  under  objection  and  exception,  permitted  the  plain- 
tiff to  show,  by  Leonard's  declarations,  that  the  note  was  given  for 
a  part  of  the  consideration  of  the  land  conveyed  by  the  plaintiff 
to  Leonard.  These  declarations  were  made  while  Leonard  was 
in  possession,  and  before  he  conveyed  to  the  defendant.  I  should 
have  great  difficulty  in  sustaining  a  decision  admitting  the  dec- 
larations of  one  in  possession  of  land  for  the  purpose  of  creating, 
or  rather  of  showing  that  an  incumbrance  existed,  upon  the  land, 
such  person  having  sold  and  conveyed  the  land  to  a  bona  fide  pur- 
efaaser.  I  shall  not  discuss  such  question.  In  the  present  case. 
as  the  defendant  was  not  a  bona  fide  purchaser,  but  a  mere  vol- 
unteer, I  think  the  decision  admitting  the  evidence  was* not 
erroneous.  The  defendant  took  Leonard's  place.  His  position 
is  more  analogous  to  that  of  one  who  takes  an  estate  b;  succes- 
sion, or  to  an  assignee  of  an  insolvent.  Without  pursuing  this 
question,  I  will  refer  to  the  authorities  cited  on  the  argument, 
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and  some  others.  {Cowen  ^  HilPs  Notes,  644  et  seq,  4  Jhhn. 
230.  1  Greenl.  Ev.  §  109.)  The  defendant's  counsel  cited, 
7  Cowen,  752 ;  6  ffiK,  405 ;  7  Wend.  256.  See  also  Jackson 
V.  Cole,  4  Cmoen,  587 ;  1  John  163,  340;  9  id.  62 ;  1  Comst. 
527 ;  Pa^c  v.  Cagwin,  7  fit//,  861. 

A  point  is  also  made  that  the  referee  erred  in  finding  that 
there  was  no  consideration  paid  by  the  defendant.  This  -was  a 
question  of  fact,  and  I  do  not  think  the  finding  should  be  dis- 
turbed- It  appeared  that  the  d%ed  was  prepared  at  the  instance 
of  Leonard,  leaving  the  name  of  the  grantee  blank ;  that  he 
sent  for  the  defendant,  and  when  he  came  in  directed  that  his 
name  should  be  inserted,  and  it  was  inserted,  and  the  deed 
executed  and  delivered.  It  does  not  appear  that  any  thing 
was  said  by  the  parties  touching  the  consideration.  Leonard 
was  probably  apprehensive  that  some  proceedings  would  be  in- 
stituted against  him  by  the  present  plaintiff.  The  evidence 
tends  to  show  this.  The  defendant  was  examined  as  a  wit- 
ness, and  stated  that  he  agreed  to  pay  for  the  place  and  some 
personal  property,  the  mortgage  ta  Denio  and  $175,  and  if  the 
personal  property  was  worth  more  than  $175,  he  was  to  pay 
more.  Evidence  was  given  that  the  personal  property  was 
worth  from  $150  to  $175.  The  referee  found  as  a  fi&ct  that  the 
sale  of  the  land  was  voluntary,  or  rather  that  it  was  without 
consideration.  He  may  not  have  placed  full  faith  in  the  state- 
ments of  the  defendant,  or  he  may  have  put  a  construction 
upon  the  evidence  that  the  $175  was  paid  for  the  personal 
property.  He  had  a  right  to  take  into  consideration  the  cir- 
cumstances existing  at  the  time  the  deed  was  executed. 

The  judgment  should  be  alKrmed. 

Erie  General  Term,  January  14, 1856,  Bowen^  MuUett  and  Marvin,  Jva- 
Uces.] 
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WitaeflBes  are  to  state  fiicta,  and  not  opinions ;  except  in  thoso  cases  where  ex- 
perts are  permitted  to  state  their  opinions. 

Accordingly,  where  in  an  action  to  recover  damages  for  wheat  lost  and  wasted 
hj  the  defendant,  while  threshing  the  same  for  the  plaintiff,  with  a  machine,  in 
consequence  of  the  work  not  being  properly  done,  a  witness  had  testified  that 
he  had  examined  the  chaff  and  straw,  and  found  wheat  among  them  j  it  ivas 
hdd,  that  he  could  not  be  asked  how  much  wheat  was  wasted  by  the  defend- 
ant in  threshing  648  bushels  of  wheat,  on  the  ground  that  it  was  a  mere  mat- 
ter of  opinion. 

APPEAL  by  the  plaintiff  from  the  judgment  of  a  connty 
court. 

Woods  ^  Murray^  for  the  appellants 
Tcdcott  ^  Thompson^  for  the  respondent. 

By  the  Courts  Marvin,  J.  The  defendant  threshed  the 
plaintiff's  wheat  with  a  machine,  and  the  plaintiff  complained 
that  the  work  was  not  well  done ;  that  wheat  was  wasted  and 
lost  by  passing  away  in  the  chaff  and  straw.  A  witness  testi- 
fied that  he  examined  the  chaff  and  straw  and  found  wheat 
among  them,  some  28  or  80  kernels  in  a  handful  of  chaff,  &c. 
He  was  asked  how  much  wheat  was  wasted  by  the  defendant  in 
threshing  648  bushels  of  wheat,  according  to  the  defendant's 
tally  of  the  plaintiff's  wheat  ?  This  question  was  objected  to 
by  the  defendant,  upon  the  ground  of  its  being  mere  matter  of 
opinion.  The  objection  was  overruled,  and  the  witness  testified, 
that  by  the  appearance,  to  take  it  all  through,  there  must  have 
been  25  or  30  bushels.  Another  witness  gave  his  opinion  that 
there  was  30  or  40  bushels.  The  jury  rendered  a  verdict  for 
the  plaintiff  for  $40,  upon  which  the  justice  gave  judgment. 
Upon  appeal  to  the  county  court  the  judgment  was  reversed, 
and  in  my  opinion,  correctly. 

Witnesses  are  to  stafe  facts,  not  opinions,  except  in  those 
cases  where  experts  are  permitted  to  state  opinions.  There  was 
tiothing  in  this  case  to  take  it  out  of  the  general  rule.    The 
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witnesses  should  have  stated  the  facts,  and  the  jury  should  have 
exercised  their  judgment,  and  pronounced  the  damages.  It  was 
their  province  to  say  how  much  wheat  had  been  wasted.  The 
principle  that  witnessess  shall  not  invade  the  province  of  the 
jury  is  an  important  one,  and  there  is  great  danger  in  departing 
from  it.  If  the  opinions  of  witnesses  are  to  be  substituted  for 
the  judgment  of  the  jury,  upon  the  evidence,  parties  will  be  able, 
by  selecting  their  witnesses,  and  by  talking  and  reasoning  with 
them,  &c.,  to  control  the  amount  of  the  verdict.  Matters  of 
opinion  upon  questions  of  damages  are  very  uncertain;  and 
whether  the  witness  is  honest  in  the  opinion  he  gives  is  an  issue 
that  can  rarely  be  decided.  He  may  be  corrupt  and  yet  beyond 
the  reach  of  punishment.  If  he  swears  to  facts  corruptly  he 
may  be  punished ;  anS  generally  the  party  against  whom  he 
testifies  will  have  it  in  his  power  to  give  evidence  upon  the 
question,  and  protect  himself  upon  the  trial.  But  without  pur- 
suing the  subject,  the  rule  is  well  settled,  and  it  should  be  ad- 
hered to  in  its  true  spirit.  It  was  violated  on  the  trial  of  this 
cause,  and  the  county  court  properly  reversed  the 'judgment 
{See  Morehouse  v.  Mathews,  2  Com.  514 ;  Norman  v.  WellSj 
17  Wefid,  136, 161  to  164,  where  the  question  is  fidly  oonsidr 
ered  by  Judge  Cowen  ;  Paige  v.  Hazard,  6  HUl  603 ;  Merritt 
V.  Seaman,  2  Seld.  168.) 
The  judgment  should  be  affirmed. 

{Erie  General  Term,  Januaiy  14,  1856.    Bowen,  MuUett  and  Mcvrvin, 
Jostioes.] 
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The  pronsioQ  of  the  statute  making  the  owner  or  possessor  of  a  dog  that  shall 
kill  sheep,  liable  to  the  ownor  fbr  the  value  of  ihe  sheep,  without  proof  that  the 
owner  of  the  dog  had  notice  or  knowledge  that  the  dog  was  mischievous  or  dis- 
posed to  kill  sheqp,  is  independent  of  the  sections  relating  to  the  proceedings 
of  the  fence  viewers.  Therefore  the  owner  of  the  sheep  may  resort  to  his  ac- 
tion without  applying  to  the  fence  viewers  to  inquire  into  the  matter. 

If  in  such  action  the  plaintiff  proves  by  testimony  entirely  uncontradicted  and 
frte  ih>m  conflict,  that  his  sheep,  while  upon  his  own  premises,  have  been 
bitten  and  killed  by  the  defendant's  dog,  he  will  be  entitled  to  recover}  with- 
out Airther  proof. 

Possession  of  personal  property  is  prinui  facie  evidence  of  title  thereto. 

Where,  upon  a  trial  before  a  justice,  there  is  no  conflict  in  the  evidence,  but  the 
testimony  is  dear  and  undisputed,  and  shows  a  cause  of  action  entitling  the  ' 
plaintiff  to  recover,  a  judgment  in  favor  of  the  defendant,  afthough  rendered 
upon  the  verdict  of  a  jury,  will  be  reversed. 

f[IS  was  an  appeal  from  a  judgment  of  the  Niagara  county 
court,  affirming  the  judgment  of  a  justice. 

Woods  ^  Murray,  for  the  appellant. 

H.  Gardner^  for  the  respondent 

Bjf  the  Court,  Marvin,  J.  The  action  is  trespass.  The 
plaintiff  alleged  that  a  dog  belonging  to  the  defendant,  entered 
bis  close  and  worried,  bit,  killed  and  wounded  certain  sheep  be- 
longing to  the  plaintiff,  &c.  He  alleged  in  one  count  that  he 
had  called  the  fence  viewers,  &c.,  &c.  He  proved  by  a  witness 
that  he,  the  witness,  was  acquainted  with  the  parties ;  that  he 
lived  near  them ;  that  he  was  out  at  his  door,  in  the  morning, 
and  heard  a  dog  yelp ;  looked  and  saw  a  dog  in  the  plaintiff's 
lot ;  that  he  saw  the  dog  catch  a  sheep  twice.  They  ran  around 
the  plaintiff's  bam  into  the  yard.  That  the  dog  went  through 
the  yard  into  the  lot,  and  off  through  the  lot ;  that  it  was  Aus- 
tin Skut's  dog.  That  Austin  Skut  is  the  defendant.  The 
witness  went  to  the  bam  yard  and  found  one  sheep  dead,  and 
one  that  could  not  go  or  stand ;  that  the  sheep  had  been  bitten 
by  dogs ;  there  was  blood  on  them,  just  done.    Other  witnesses 
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were  examined,  and  evidence  as  to  the  damages  was  given. 
There  was  no  evidence  in  the  case  conflicting  in  the  least  with 
the  evidence  above  stated,  but  it  was  folly  confirmed  as  to  the  ac- 
tual injury  to  the  sheep.  There  is  nothing  in  the  case  calcu- 
lated to  throw  the  least  doubt  upon  the  statement  made  by  the 
witness.  The  jury  found  a  verdict  for  the  defendant,  upon 
which  the  justice  rendered  judgment,  and  upon  appeal  the  coun- 
ty court  affirmed  the  judgment.  The  plaintiff  then  appealed  to 
this  court. 

The  judgment  of  the  county  court,  and  that  of  the  justice, 
must  be  reversed.  The  statute  makes  the  owner  or  possessor 
x>f  a  dog  that  shall  kill  sheep  liable  for  the  value  of  the  sheep, 
to  the  owner,  without  proof  that  the  owner  of  the  dog  had  notice 
or  knowledge  that  the  dog  was  mischievous  or  disposed  to  kill 
sheep.  (1  R.  S.  704,  §  9.)  This  is  independent  of  the  provis- 
ions relating  to  the  proceedings  of  the  fence  viewers.  In  other 
words,  the  owner  of  the  sheep  may  resort  to  his  action  without 
applying  to  the  fence  viewers  to  inquire  into  the  matter.  (1 
Denio,  495.)  The  defendant's  counsel  does  not  controvert  this 
position,  but  he  insists  that  the  question  was  purely  one  of  &ct, 
and  that  the  judgment  should  therefore  not  be  disturbed.  It 
was  a  question  of  fact,  but  there  was  no  conflict  whatever  in  the 
evidence.  The  facts  stated  by  the  witness  Thayer  were  undis- 
puted, and  they  proved  a  cause  of  action  entitling  the  plaintiff 
to  recover.  It  is  said  in  the  brief  that  it  was  not  proved  that 
the  sheep  belonged  to  the  plaintiff.  They  were  in  the  plaintiff's 
lot  and  in  his  bam  yard.  Several  witnesses  went  and  saw  them, 
and  no  suggestions  were  made  upon  the  trial,  that  they  were 
not  the  plaintiff's  sheep.  Possession  of  personal  property  ia 
prima  facie  evidence  of  title.  The  jury  had  no  right  to  say  that 
it  was  not  proved  that  the  sheep  belonged  to  the  plaintiff. 
Again,  it  is  said  that  there  was  contradictory  evidence  as  to  the 
defendant's  owning  the  dog.  The  witness  Thayer  saw  the  d(^, 
and  says  it  was  Austin  Skut's  dog.  One  Edwin  Skut  was  a 
witness.  He  stated  that  the  defendant  lived  with  him ;  that 
the  plaintiff  called  upon  him  on  the  7th  day  of  February,  (the 
day  the  sheep  was  killed,)  and  said  to  him,  the  witness,  that  his 
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dog  had  been  killing  the  plaintiff's  sheep.  The  witness  told 
the  pkintiff  that  he  had  killed  his  dog  two  years  before,  bat  if 
he  had  been  back  killing  sheep  he  would  attend  to  it.  This  is 
the  contradiction  relied  upon.  The  plaintiff  probably  did  not 
know  whether  Austin  or  Edwin  owned  the  dog.  They  lived 
together.  But  this  very  evidence  showed  that  it  was  not  Edwin 
Skut's  dog,  and  instead  of  conflicting  with  Thayer's  statement 
goes  rather  to  confirm  it.  Charles  Skut  was  also  sworn.  But 
neither  he  nor  Edwin  say  any  thing  as  to  the  ownership  of  the 
dog,  although  they  were  both  examined  as  to  the  damages. 
They  went  and  saw  the  dead  sheep,  and  those  wounded. 

It  is  not  a  case  of  conflict  of  evidence.  The  evidence  was 
clear  and  undisputed.  I  must  suppose  that  the  jury,  unfortu- 
nately for  the  defendant,  was  misled  upon  some  question  of  law. 

The  judgments  of  the  county  court,  and  of  the  justice  must 
be  reversed. 

[Erib  General  Term,  Jannaiy  14,  1856.  Bowenf  MvUett  and  Ma/rvin, 
Justices.] 


Penfield  and  others  vs.  Jacobs. 

After  a  detedant  has  interpofled  the  defense  of  the  statute  of  limitatioDS,  in  a 
jiistioe*8  oonrt,  nothing  short  of  his  express  consent  will  operate  as  a  waiver 
of  such  defense. 

The  &ct  that  snch  defense  was  not  mentioned  on  the  trial,  nor  the  attention  of 
the  Jostioe  called  to  it,  and  that  judgment  was  given  for  the  plaintiff,  hy  the 
justice,  without  tihmking  of  the  defense,  is  no  waiver  of  the  defendant's  right 
to  have  the  judgment  reversed,  where  it  appears  to  be  wrong,  fh>m  the 
evidence. 

A  cause  of  action  may  be  established  by  proof  of  the  defendant's  admissions, 
where  the  justice  believes  those  that  make  against  him  and  disbelieves  those 
that  make  in  his  fevor;  the  latter  being  inconsistent  andcontnidictoiy. 

f[E  pluntiff  recovered  a  judgment  against  the  defendant  for 
$4.03  damages,  and  $1.42  costs,  before  Jesse  Palmer,  Esq., 
a  justice  of  the  peace ;  from  which  judgment  the  defendant  ap- 
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pealed  to  the  Delaware  county  court.  After  the  appeal  was 
made,  Palmer  was  elected  county  judge  of  the  county  and 
was  acting  as  such.  He  certified  that  fact,  pursuant  to  §  30, 
sub.  13  of  the  code,  and  the  cause  was  brought  to  a  hearing  at 
a  special  term  of  this  court.  The  judgment  was  founded  upon 
an  account,  containing  several  items.  The  right  to  recover  for 
items  amounting  to  $1.65  was  barred  by  the  statute  of  limitar 
tions.  At  the  joining  of  the  issue  before  the  justice,  the  plain- 
tiffs presented  the  account,  and  claimed  judgment  on  it.  The 
defendant's  attorney  wrote  the  answer  upon  it :  1st,  denying 
the  complaint ;  2d,  alleging  that  the  right  to  recover  on  the  ac- 
count was  Iji^rred  by  the  statute  of  limitations ;  3d,  that  the 
defendant  had  paid  the  account.  The  action  was  tried  without 
a  jury.  Only  one  witness  was  called,  and  his  testimony  was  as 
follows:  "The  account  complained  on  was  left  with  him  for 
collection,  by  the  plaintiffs,  who  are  partners.  One  of  the 
plaintiffs,  myself,  and  the  defendant  were  together  in  my  office, 
about  a  year  ago.  The  defendant  admitted  the  account,  and 
made  no  objection  to  a  single  item,  but  claimed  that  he  had 
paid  it  to  a  man  in  Edgerton's  bar-room ;  and  described  the 
man ;  and  said  he  took  a  receipt  of  the  man  ;  did  not  know 
who  he  was ;  and  did  not  know  his  name.  Mr.  Penfield  (one 
of  the  plaintiffs)  told  the  defendant  they  had  no  agent.  John 
Gould  had  one  or  two  bills  to  collect.  The  defendant  asked 
the  plaintiff  if  he  would  be  so  unkind  as  to  collect  it  after  he 
had  once  paid  it  to  his  man.  The  plaintiff  said  he  was  confi- 
dent the  bill  had  never  been  paid."  Being  cross-examined  the 
witness  stated :  "  The  defendant  claimed  he  had  paid  it  to  a 
man  who  represented  himself  to  be  an  agent.  I  got  Penfield 
and  the  defendant  together  to  talk  this  matter  over.  Before  that 
time,  in  another  conversation,  the  defendant  told  me  he  had  paid 
it  and  had  Penfield's  receipt.  John  Grould  lives  next  door  to  the 
defendant.  When  I  left,  the  defendant  claimed  he  had  paid  it  to 
that  man  in  Edgerton's  bar-room.  The  defendant  told  me  be- 
fore he  and  the  plaintiff  got  together,  that  he  had  Penfield's 
receipt.  After  the  parties  *got  together  the  defendant  did  not 
claim  that  he  had  the  plaintiff's  receipt,  but  that  he  had  paid  it 
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to  some  man  unknown;  in  Edgerton's  bar-room."  The  defense 
of  the  statute  of  limitations  was  not  mentioned  daring  the 
trial ;  nor  was  the  cause  summed  up,  but  it  was  submitted  to 
the  justice  as  soon  as  the  evidence  was  closed ;  and  the  counsel 
left  the  court  without  stating  any  point  for  the  consideration  of 
the  justice ;  and  this  defense  entirely  escaped  the  attention  of 
the  magistrate  until  after  he  had  rendered  the  judgment  in  the 
action. 

William  Yeomafis,  Jun,,  for  the  respondents, 

O.  W.  Smiihj  for  the  appellants. 

Balcom,  J.  The  judgment  of  the  justice  should  not  be  re- 
yersed  on  the  ground  that  the  whole  admissions  of  the  defend- 
ant, taken  together,  show  that  there  was  no  liability  on  his  part. 
If  the  evidence  had  shown  but  the  simple  declaration  of  the  de- 
fendant,  that  ''he  had  the  goods,  but  paid  for  them,"  the  evi- 
dence would  not  establish  a  right  of  action.  There  was  enough 
m  the  statements  of  the  defendant  to  warrant  the  justice  in 
disregarding  his  assertions  that  he  had  paid  the  account.  He 
at  one  time  claimed  he  had  the  plaintiffs'  receipt  for  the  samoi 
and  at  another  time,  when  one  of  the  plaintiffs  was  present,  he 
pretended  he  paid  it  to  a  man  he  did  not  know,  in  Edgerton's 
bar-room.  The  justice  might  well  distrust  the  defendant's 
memory  as  to  his  paying  the  account  to  any  person ;  and  be- 
sides, a  payment  to  a  stranger  not  shown  to  have  had  authority 
to  receive  the  money,  could  not  affect  the  case.  The  decision 
of  the  justice  falls  within  the  rule  "  that  if  a  part  of  the  con- 
fession goes  to  discharge  the  party  making  it,  and  is  highly 
improbable,  or  there  be  evidence  aliunde  tending  but  slightly 
to  discredit  it,  the  jury  or  magistrate  may  reject  it  and  give 
effect  to  the  other  part."  {Kelsey  v.  Bush  ^  Viele,  2  Hilly 
440.  2  Cawen^s  Tr.  ed.  by  Barb.  411.  Dor  Ion  v.  Douglass^ 
6  Barb.  451.) 

The  position  that  the  defendant  waived  his  defense  of  the 
statute  of  limitations   is  equally  untenable.     The  account  was 
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made  a  part  of  the  complaint;  and  the  answer,  including  that 
of  the  statute  of  limitations,  was  written  upon  the  back  of  it. 
And  although  this  defense  was  not  mentioned  on  the  trial,  or 
the  cause  summed  up,  or  any  point  stated  on  which  the  defend- 
ant claimed  judgment  in  his  favor,  or  a  rejection  of  any  portion 
of  the  account ;  and  although  it  entirely  escaped  the  atten- 
tion of  the  justice  till  after  he  had  rendered  the  judgment, 
still  I  am  of  the  opinion  there  was  no  waiver  of  this  defense ; 
any  more  than  of  the  others  written  upon  the  account  It 
would  be  a  dangerous  precedent  to  establish,  that  upon  such  a 
state  of  facts  a  party  should  lose  a  legal  defense  appearing  from 
the  evidence.  I  think  nothing  short  of  the  express  consent  of 
a  party  should  be  allowed  to  waive  a  cause  of  action,  or  a  de- 
fi^nse  set  forth  in  the  pleadings,  in  a  justice's  court.  Any  thing 
less  might  lead  to  abuses,  and  the  memory  of  the  magistrate 
might  be  substituted  for  the  written  pleadings  of  the  parties,  or 
his  entries  of  their  substance  in  his  docket. 

Items  of  the  account  amounting  to  $1.65  were  included  in 
the  ji^dgment,  which  accrued  more  than  six  years  prior  to  the 
commencement  of  the  action,  and  no  &ct  was  proved  to  avoid 
the  statute  of  limitations.  The  judgment  must  therefore  be 
reversed  for  that  sum  and  affirmed  as  to  the  residue.  {Codsj 
i  866.)  Owing  to  the  peculiarities  appearing  in  the  ease, 
no  costs  are  allowed  to  either  party  on  this  appeal.    (Code^ 

«"868,  an.) 

[Delaware  Bfeoial  Term,  Jfumaiy  14, 1866.    Balcom,  Jostioe.] 
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Syracuse  Rail  Road  Company. 

WImto,  oq  a  trial,  the  plaintifiB'  oounael,  before  disminiiig  a  witnefls  fh>m  the 
alBod,  inqotred  of  the  defendants'  counsel  whether  any  of  the  tsudta  testified 
to  by  the  witness  wonld  be  oontroverted ;  to  which  the  defendants'  coonsol 
replied  that  they  should  introduce  no  eyidence  on  tfie  points  testified  to  by 
him ;  and  the  right  of  cross-ezamiDation  was  not  reserved ;  but  at  the  dose 
at  the  trial  the  defendants'  counsel  called  the  witness,  for  ftirther  examination, 
and  he  did  not*  appear,  having  gone  home ;  H  wom  hdd  that  under  these  c\r- 
comsCanoes  the  plainti£b  were  under  no  obligation  to  detain  the  witness  for 
the  purpose  of  fbjrther  examination  by  the  defendants'  counsel. 

R  seems  that  counsel  should  avail  themselves  of  the  opportunity  to  cross-exam- 
ine before  a  witness  leaves  the  stand ;  unless  the  court,  for  some  good  reason, 
sllows  them  the  privOege  of  doing  so  at  a  subsequent  stage  of  the  trial. 
>  It  is  a  well  settled  and  -incontrovertible  principle  that  an  action  for  negligence 
cannot  be  sustained,  if  the  wrongful  act  or  negligence  of  the  plaintiff*,  or  his 
agent,  co-operated  with  the  misconduct  of  tho  defendant  or  his  agent,  to  pro- 
duce the  damages  sustained.  In  order  to  recover,  in  such  a  case,  the  plaintiff 
must  be  without  fiiult. 

Where,  in  an  action  against  a  rail  road  company,  to  recover  for  damages  ooca- 
siooed  by  a  collision  between  the  defondants'  cars  and  the  plaintiffs'  horse  and 
wagon,  there  is  evidence  on  both  sides,  in  regard  to  the  negb'gence  of  the  de- 
fendants, a  verdict  of  the  jury  in  &vor  of  the  plaintifih  will  be  regarded  as 
settling  the  question  in  their  fiivor.  But  if  there  is  proof  of  inexcusable  neg- 
ligence and  carelessness  on  the  part  of  the  plaintifili,  or  their  agent,  which  con- 
tributed to  the  iqjury,  they  cannot  recover. 

MOTION  on  the  part  of  the  defendants  to  set  aside  a  ver- 
dict, and  for  a  new  trial,  on  a  case.    The  &ct8  are  suffi- 
eiently  stated  in  the  opinion  of  the  court. 

EL  JR,  Seldeuj  for  the  defendants. 

T.  Hastings^  for  the  plaintiffs. 

By  the  Court,  Welles,  J.  The  action  is  brought  to  recover 
damages  for  injuries  to  the  plaintiffs'  horse  and  wagon,  occa- 
sioned by  a  collision  while  the  horse  and  wagon  were  crossing 
the  defendants'  rail  road  in  the  town  of  Manchester,  Ontario 
coonty,  in  May,  1852.     On,  the  trial,  at  the  Ontario  circuit  in 
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Febniary,  1852,  the  first  witness  called  by  the  plaintiffs  was 
Elmer  Hoag,  who  testified  to  the  partnership  of  the  plaintiffs 
as  keepers  of  a  livery*  stable  at  Macedon  Locks,  in  Wayne 
county.  That  he,  the  witness,  knew  the  horse  and  wagon  own- 
ed by  the  plaintiffs,  described  in  the  declaration,  and  that  the 
horse  was  worth  $150.  That  he  knew  James  Swayne,  who  re- 
sided, in  1852,  with  his  father,  at  Macedon  Locks.  It  was 
here  admitted  by  the  defendants'  counsel  that  the  horse  and 
buggy  described  by  this  witness  were  the  property  of  the  plain- 
tiffs, and  were  the  same  horse  and  buggy  injured  by  the  col- 
lision at  Wood's  corners.  The  plaintiffs'  counsel,  before 
dismissing  the  witness  from  the  stand,  publicly  inquired  of  the 
defendants'  counsel  whether  any  of  the  facts  testified  to  by  this 
witness  would  be  controverted  on  the  trial ;  to  which  the  de- 
fendants' counsel  replied  that  they  should  introduce  no  evidence 
on  the  points  testified  to  by  him.  The  right  to  cross-exaitiine 
the  witness  was  not  reserved  by  the  defendants'  counsel  Evi- 
dence was  then  given,  by  various  witnesses,  on  behalf  of  the 
parties  respectively,  touching  the  collision  in  question.  At 
the  close  of  the  trial  the  defendants'  counsel  called  the  said 
witness,  Hoag,  for  further  examination.  The  witness  did  not 
appear,  and  the  defendants'  counsel  called  upon  the  plaintiffs  to 
produce  him,  which  they  declined  to  do,  saying  he  had  gone 
home,  without  their  leave  ;  and  that  the  plaintiffs'  counsel  had 
received  no  intimation  until  after  the  witness  had  left,  that  his 
further  examination  was  desired.  This  was  one  ground  ufoa 
which,  after  the  evidence  on  both  sides  was  closed,  the  de- 
fendants moved  for  a  nonsuit. 

We  think,  under  these  circumstances,  that  the  plaintiffs  were 
under  no  obligation  to  detain  the  witness  for  the  purpose  of 
further  examination  by  the  defendants'  counsel.  We  are  not 
called  upon  to  decide  whether,  in  every  case  where  a  party  in- 
troduces and  examines  a  witness,  he  is  bound,  at  the  peril  of 
losing  the  benefit  of  his  evidence,  to  keep  him  in  court  until 
the  trial  is- closed,  for  the  benefit  of  the  adverse  party.  We 
incline  to  think  the  counsel  should  avail  themselves  of  the  op- 
portunity to  cross-examine  before  the  witness  leaves  the  stand  $ 
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unless  the  court,  for  some  good  reason,  should  allow  them  the 
privilege,  at  a  subsequent  stage  of  the  trial.  In  this  case,  the 
plaintiffs'  counsel  had  good  reason  to  suppose  the  witness  would 
not  be  wanted  further,  by  the  defendants. 

The  important  question,  however,  in  the  case,  remains  to  be 
considered.  We  are  clearly  of  the  opinion  that  the  plaintiffs' 
own  evidence  did  not  show  a  case  which  entitled  them  to  re- 
cover. It  is  a  well  settled  and  incontrovertible  principle  that  ^ 
an  action  for  negligence  cannot  be  sustained  if  the  wrongful  act 
or  negligence  of  the  plaintiff,  or  his  agent,  co-opdrated  with  the 
misconduct  of  the  defendant  or  his  agent,  to  produce  the  dam- 
ages sustained.  In  order  to  recover,  in  such  a  case,  the  plaintiff 
must  be  without  fault.  {Haring,  adm%  v.  The  ,New  York 
and  Erie  RaU  Road  Co.,  18  Barb,  9.  Clark  v.  The  Syra- 
cuse and  Utica  RaU  Road  Co,,  11  id.  112.  Spencer  v.  The 
Uilca  and  Schenectady  Rail  Road  Co.,  5  id.  337.)  Authori- 
ties in  support  of  this  proposition  might  be  multiplied  indefi- 
nitely. That  the  defendants  must  be  proved  to  have  been 
guilty  of^negligence,  in  order  to  warrant  a  recovery,  is  too  plain 
to  require  a  single  authoritj^to  prove.  If  it  had  appeared, 
without  a  conflict  of  evidence,  that  the  defendants  rang  their 
bell  as  the  statute  requires,  on  and  previous  to  the  occasion  of 
the  collision,  the  case  would  be  utterly  destitute  of  evidence  of 
any  negligence  on  their  part.  But  on  that  question  there  was 
evidence  on  both  sides,  and  the  verdict  of  the  jury  should  be 
regarded  as*  settling  it  in  favor  of  the  plaintiffs.  There  was, 
however,  we  think,  inexcusable  negligence  on  the  part  of  the 
person  driving  and  in  charge  of  the  plaintiffs'  horse  and  wagon. 
The  plaintiffs'  evidence  sh9ws,  without  contradiction,  that  the 
defendants'  rail  road  was  on  a  straight  line  from  the  Paddleford 
station,  which  is  nort*heast  of  the  road-crossing  where  the  col- 
lision in  question  occurred,  to  that  at  Farmington,  which  is 
southwest  of  this  crossing.  That  from  the  crossing,  for  a  dis- 
tance of  from  half  a  mile  to  a  mile  east,  the  railroad  was  in  like 
manner  in  a  straight  direction,  and  the  track  for  sixty  or  eighty 
rods  east  of  the  crossing  was  elevated  from  three  to  five  feet 
above  the  level  of  the  meadow  through  which  the  rail  road  ran. 


342        OASES  IN  THE  SUPREME  COURT. 

Sheffield  v.  Rochester  and  Syraciue  R.  R.  Co. 

The  train  in  question  was  one  of  the  fastest  trains  of  the  defend- 
ants, on  the  road,  and  was  running  west,  and  within  a  minute 
or  two  of  being  on  its  regular  time.  The  time  of  day  was  about 
four  o'clock  in  the  afternoon.  The  highway  runs  in  a  direction 
from  southeast  to  northwest,  and  crosses  the  rail  road  diago- 
nally at  the  point  in  question.  For  a  distance  of  over  half  a 
mile  eastwardly  from'  this  crossing,  the  rail  road  is  in  plain 
sight,  with  nothing  to  obstruct  the  view.  James  Swayne,  who 
was  driving  the  horse  and  wagon  of  the  plaintiffs  at  the  time 
of  the  collision,  had  started  with  them  from  Macedon  Locks,  in 
Wayne  county,  in  the  morning,  and  had  been  to  Oanandaigua, 
and  at  the  time  of  the  accident  was  on  his  way  back  from  Can- 
andaigua  to  Macedon  Locks.  He  was  going  in  a  westwardly 
direction  when  he  came  to  the  crossing.  The  horse  was  on  a 
walk  as  he  came  upon  the  rail  road,  and  had  been  on  a  walk  for 
a  considerable  distance,  and  from  the  time  the  witnesses  first  saw 
them.  The  wagon  had  a  covered  top,  which  was  raised,  and  the 
person  driving  had  a  raised  umbrella  in  his  hands.  It  was 
runing  a  little  at  the  time.  There  was  with  him  in  the  wagon 
a  woman  and  a  small  child.  Just  as  the  horse  and  wagon  had 
got  upon  the  track  the  train  of  cars  struck  them,  killing  the 
woman  and  the  horse,  and  demolishing  the  wagon.  There  was 
the  usual  sign  board  up  at  the  crossing  in  question.  The  lan- 
guage of  the  sign  was  ^^  Bail  road  crossing,  look  out  for  the  cars 
while  the  bell  rings." 

This  is  as  favorable  a  statement  for  the  plaintiffs  as  the  evi- 
dence will  warrant.  It  seems  to  me  to  present  a  case  of  utter 
recklessness  on  the  part  of  the  driver  of  the  horse.  If  he  had 
been  desirous  of  courting  destruction,  it  is  difficult  to  conceive 
a  course  l)etter  adapted  to  the  object  than  the  one  he  pursued. 
He  knew  he  was  in  the  vicinity  of  the  railroad,  for  he  had  been 
driving  upon  a  walk  in  plain  sight  of  it,  for  half  a  mile.  He 
knew  also  that  the  road  led  across  it,  for  he  had  passed  over  it 
that  morning.  The  most  ordinary  care  and  caution  would  have 
prompted  him  to  cast  his  eyes  back  and  forward  upon  the  rail 
road,  to  see  if  a  train  was  approaching ;  and  if  he  had  done  so, 
he  could  not  have  failed  to  discover  the  train  in  question.     It 
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ifl  irne  that  he  had  the  right  to  pass  over  the  rail  road  track  at 
this  crossing.  It  is  equally  true  that  the  defendants  were  law- 
iiilly  engaged  in  running  their  train  of  cars,  and  that  they  had 
the  right  to  cross  the  highway.  ^The  question  is  not  whether 
they  observed  all  the  precautionary  measures  which  the  law  im- 
posed upon  them,  but  it  is  whether  there  was  fault  or  careless- 
ness on  the  part  of  the  person  in  charge  of  the  plaintiffs'  prop- 
erty which  was  destroyed.  Upon  this  question  it  seems  to  me 
a  single  glance  at  the  evidence  will  remove  every  doubt.  When 
the  plaintiffs  rested,  the  defendants'  counsel  moved  for  a  non- 
suit, upon  the  ground  that  the  evidence  showed  that  there  was 

I  negligence  on  the  part  of  the  plaintiffs  or  of  the  person  driving  the 

!  horse, which  contributed  to  the  collision,  which  motion  was  denied. 

I  We  think  the  nonsuit  should  have  been  granted,  and  conse^ 

quently  that  the  verdict  should  be  set  aside  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

i  Ordered  accordingly. 

[Monroe  Gbneiul  Term,  March  8,  1856.    JohMOfit   T.  R.  Strong  and 
WeUeSj  Justicea.] 


C.  B.  Woodworth,  sheriff,  dkc,  vs.  E.  C.  Woodworth. 

Although  it  is  a  general  rale  that  where  a  defendant  in  an  execution  is  permitted 
by  the  plaintiff  to  retain  possession  of  personal  property  after  a  purchase  there- 
of by  the  latter  under  the  execution,  the  sale  is  presumptively  void  as  against 
oeditoTs,  yet  where  a  sufficient  reason  appears  for  leaving  the  property  in  the 
defendant's  possession  the  rule  does  not  apply. 

Thus,  where  the  condition  of  the  property  is  such  as  to  fVimish  a  sufficient  excuse 
for  leaving  it  in  the  possession  of  the  judgment  debtor — as  where  it  consists  of 
oats  in  the  bam,  unthreshed,  and  beans,  some  in  a  mow  in  the  bam,  and  some 
in  the  field,  ungathered — the  officer  is  not  bound  to  remove  it  immediately. 

Xn  such  a  case,  it  is  not  necessary  for  the  plaintiff  in  the  Judgment  on  which  the 
execution  issued,  to  go  behind  his  judgment,  and  prove  the  existence,  or  bona 
fdeg  of  the  debt  If  the  judgment  is  regular,  and  according  to  the  fbrms  of 
tew,  it  is  valid  and  eiSbctual  until  impeached. 
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APPEAL  from  a  judgment  entered  on  the  report  of  a  referee. 
The  referee  made  a  special  report,  in  -which  he  stated  as 
follows  :  "  That  one  Daniel  Pease,  on  the  fifth  day  of  Septem- 
ber, 1853,  recovered  a  judgment  in  the  supreme  court  of  this 
state  against  one  Leonard  B.  King,  for  $158.54.  That  on  the 
8th  of  September,  1853,  an  execution  was  issued  on  the  said 
judgment  to  the  plaintiff,  who  is,  and  was  then,  sheriff  of  the 
county  of  Monroe,  and  placed  in  the  hands  of  a  deputy  of  said 
sheriff,  who,  on  the  9th  of  the  same  month,  levied  on  a  certain 
quantity  of  oats,  unthreshed,  and  a  quantity  of  beans  then  in  the 
field,  ungathered,  and  other  articles  of  personal  property  then 
in  the  possession  of  said  Leonard  B.  King,  on  a  farm  occupied 
by  him  in  the  town  of  Clarkson,  county  aforesaid.  That  on  the 
5th  day  of  September,  1853,  the  defendant  in  this  action  recor- 
ered  a  judgment  by  confession,  in  a  justice's  court,  before  Austin 
Harmon,  Esq.,  a  justice  of  the  peace  of  the  town  of  Sweden,  in 
the  county  of  Monroe,  against  the  said  Leonard  B.  King,  for 
$113.42  debt,  and  94  cents  costs ;  and  on  the  same  day  an  ex- 
ecution was  issued  on  said  judgment,  to  George  Olough,  a  con- 
stable, who  made  a  levy  on  said  oats  and  beans  the  same  day, 
and  afterwards  sold  the  same  to  the  defendant  in  this  action. 
That  the  said  judgment  was  entered  in  the  manner  prescribed 
by  article  8,  title  4,  chapter  2,  part  3d  of  the  revised  statutes. 
The  beans  brought  $72.50,  and  the  oats  about  $22.  That  the 
amount  thus  bid  was  applied  on  said  execution  in  favor  of  the 
defendant  Erastus  C.  Woodworth,  against  the  said  Leonard 
King.  That  at  the  time  of  the  sale  the  oats  were  in  a  bam, 
unthreshed,  and  the  beans  were  some  of  them  in  a  mow  in  the 
bam,  and  some  in  the  field,  ungathered.  That  after  the  sale, 
Woodworth,  the  purchaser,  employed  Leonard  B.  King  to  har- 
vest the  ungathered  beans,  and  thresh  the  oats  and  beans,  and 
market  them,  agreeing  to*  pay  him  for  his  labor.  That  at  the 
time  of  the  purchase,  the  beans  were  not  in  a  condition  to  be 
threshed,  and  were  not  left  in  King's  possession  any  longer  than 
was  necessary  to  have  them  prepared  for  market  and  sold.  That 
on  the  29th  of  October,  1853,  the  proceeds  of  said  oats  and 
beans,  amounting  to  between  eighty  and  ninety  dollars,  were 
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paid  by  Leonard  B.  King  to  one  Morgan  King,  to  pay  oyer  to 
tlie  defendant,  Erastus  Woodworth ;  and  King  shortly  after  paid 
the  same  to  him.  That  this  action  is  brought  to  recover  the 
money  thus  paid  to  him  as  the  proceeds  of  said  oats  and  beans. 
The  only  evidence  produced  before  me  to  show  the  bona  fides 
of  the  debt  of  Woodw<»rth  against  King  on  which  the  judgment 
was  rendered,  was  the  testimony  of  Austin  Harmon,  Esq.,  and 
he  testified  that  the  plaintiff,  Erastus  0.  Woodworth,  produced 
to  him  a  note  purportbg  to  be  signed  by  Leonard  King,  dated 
nearly  two  years  previous,  and  that  the  amount  for  which  the 
judgment  was  rendered  was  the  principal  of  that  note,  and  in- 
terest)  with  the  costs  of  rendering  the  judgment.  The  justice 
also  produced  and  proved  his  docket  of  judgments,  and  the 
affidavits  made  by  the  plaintiff  and  defendant  as  required  by  the 
levised  statutes,  and  upon  this  evidence  I  find  that  the  debt 
upon  which  the  judgment  was  rendered,  and  the  execution  was 
issued,  was  not  proved,  and  that  the  sale  of  the  said  beans  and 
oats  was  not  made  in  good  faith  and  without  any  intent  to  de- 
fraud the  creditors  of  the  said  Leonard  B.  King.  I  find  that 
the  condition  of  the  property  furnished  a  sufficient  excuse  for 
leaving  the  same  in  the  possession  of  the  said  King.  I  find  as 
a  conclusion  of  law,  that  the  defendant  is  indebted  to  the  plain- 
tiff in  the  sum  of  eighty  dollars,  for  which  he  is  entitled  to 
judgment.    Dated  January  10, 1855." 

A  case  was  afterwards  made  by  the  defendant  containing  the 
evidence  and  proceedings  on  the  trial  before  the  referee,  so 
much  of  which  as  is  deemed  necessary,  is  referred  to  in  the  fol- 
lowing opinion.  Judgment  having  been  entered  for  the  plaintiff 
in  pursuance  of  the  report,  the  defendant  appealed  therefrom  to 
the  general  term. 

N.  Dams  J  for  the  appeUant 

H.  R,  Sdden,  for  the  respondent. 

By  the  Court,  Welles,  J.     Assuming  the  theory  of  the 
action  to  be  correct,  and  that  it  may  be  maintained  upon  the  evi- 
VoL.  XXL  44 
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dence  given  by  the  plaintiff  on  the  trial,  proyided  the  judgment 
in  the  defendant's  favor  against  King,  or  the  execution,  or  sale 
thereon,  is  fraudulent  and  void,  yet  we  think  that  neither  the 
judgment,  execution  or  sale  was  effectually  assailed.  There 
was  no  evidence  that  could  be  legally  regarded  as  impeaching 
either.  If  they  were  valid,  it  puts  an  end  to  the  action.  It  is 
claimed  on  the  part  of  the  plaintiff,  that  the  levy  and  sale  under 
the  defendant's  execution  was  fraudulent  on  the  ground,  among 
ether  things,  that  when  the  defendant  purchased  the  oats  and 
beans  in  question,  at  the  constable's  sale,  he  left  the  property 
in  the  possession  of  King,*  the  defendant  in  the  execution.  It 
is  undoubtedly  true  as  a  general  rule,  that  where  the  defendant 
is  permitted  by  the  plaintiff  in  the  execution  to  retain  posses* 
sion  of  the  goods  after  a  purchase  by  the  latter  under  the  exe- 
cution, the  sale  is  presumptively  void  as*  against  creditors. 
( Gardenier  v.  Tubbs,  21  Wend.  l69.  Farringtmi  v.  Caswellj 
15  Jhhn.  430.  Fotida  v.  Grass,  15  Wend.  628.  All  the 
cases  on  the  subject,  however,  have  this  provision,  that  where 
a  sufficient  reason  appears  for  leaving  the  property  in  the 
defendant's  possession,  the  rule  does  not  apply.  Here  the 
referee  finds  expressly,  that  the  condition  of  the  property 
furnished  a  sufficient  excuse  for  leaving  it  in  possession  of  King ; 
and  in  looking  into  the  case  made,  we  see  that  such  finding  was  well 
warranted  by  the  evidence.*  The  ground  upon  which  the  referee 
places  his  conclusion  of  law  that  the  plaintiff  is  entitled  to  re- 
cover, is,  that  the  debt  upon  which  the  defendant's  judgment  was 
rendered  was  not  proved,  and  that  the  sale  of  the  oats  and 
beans  was  therefore  not  made  in  good  faith  and  without  any  in- 
tent to  defraud  the  creditors  of  King.  And  this  seems  to  be 
the  principal  ground  upon  which  the  plaintiff's  counsel  relies  to 
sustain  the  judgment.  But  it  was  not  necessary  for  the  de- 
fendant to  go  behind  his  judgment  and  prove  the  existence  or 
honafdes  of  the  debt.  The  judgment  was  confessedly  regular, 
and  according  to  the  forms  of  law ;  and  was  valid  and  effectual 
until  impeached,  as  much  so  as  if  it  had  been  rendered  in  an 
action  regularly  commenced,  and  not  upon  confession  without 
an  action.     In  either  case  it  was  liable  to  be  impeached  for 
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fir^nd,  as  well  in  one  case  as  in  the  other.  When  the  explana- 
tion .for  leaving  the  property  in  possession  of  the  defendant  in 
the  execution  was  given,  the  judgment  stood  unimpeached  and 
entitled  to  the  same  effect  as  the  one  under  which  the  plaintiff 
makes  title. 

It  is  furthermore  claimed  in  behalf  of  the  plaintiff,  that  the 
active  part  taken  by  tQng  in  confessing  the  judgment,  consent- 
ing that  execution  issue  immediately,  procuring  a  constable  to 
serve  the  execution  and  turning  out  the  property  to  him,  was 
evidence  upon  which  the  referee  was  justified  in  finding  the  sale 
firaudulent,  and  that  such  finding,  being  upon  a  question  of  fact, 
is  conclusive  and  cannot  be  reviewed.  To  this  it  is  a  sufficient 
answer  to  say,  that  none  of  these  circumstances  approximate  the 
question  of  fraud.  They  do  not  in  the  least  impair  the  judgment, 
or  tend  to  establish  its  invalidity,  which  it  was  incumbent  upon 
the  plaintiff  to  do.  The  most  that  can  be  said  is,  that  they  tend 
to  show  that  King  was  more  friendly  to  the  defendant  than  to 
the  creditor  whose  execution  afterwards  came  into  the  plaintiff's 
bands,  and  desired  to  give  the  defendant  the  preference  over 
him.     This  was  not  unlawful,  and  was  what  he  had  a  right  to  do* 

The  radical  error  of  the  referee  consisted  in  his  holding,  after 
a  satisfactory  reason  had  been  given  for  leaving  the  property  in 
King's  possession,  that  the  defendant  was  bound  to  give  evi- 
dence of  the  existence  of  the  debt  jipon  which  the  judgment  in 
his  favor  was  rendered. 

The  judgment  appealed  from  should  be  reversed,  the  report 
set  aside  and  a  new  trial  granted. 

Ordered  accordingly. 

[Monroe  General  Term,  March  3)  1856.  Johnson^  T.  R.  Strong  and 
WdleSj  Jastices.] 
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In  the  matter  of  the  petition  of  Elizabeth  Bookhoxtt  and 
others,  infants,  for  the  sale  of  their  real  estate. 

Prooeedings  cannot  be  entertained  fbr  the  appointment  of  a  guardian  to  kU  ioftnts* 

real  estate,  by  a  Justice  of  the  supreme  court,  cU  chambers. 
Such  proceedings  must  be  had  at  a  special  term. 
The  supreme  court  is  not  always  open  as  a  court  of  equity,  except  to  enable  the 

justices  thereof  to  make  such  orders  as  the  chancellor  formerly  made  out  of 

term. 
Petitions  in  proceedings  for  the  sale  of  iofknts'  real  estate  ihovM  be  addiened 

"  To  the  supreme  court  of  the  state  of  New  York." 

At  C.  COWLES,  for  the  petitioners. 

Balcom,  J.  Elizabeth  Bookhont  and  others,  infants,  by  their 
next  friend,  have  presented  to  me,  at  diambers,  a  petition  praying 
that  a  guardian  may  be  appointed  to  sell  their  real  estate.  The 
petition  is  directed  to  me  by  name.  It  should  have  been  directed 
"  to  the  supreme  court  of  the  state  of  New  York."  {No,  8,  Equity 
Rides  o/'1847.)  The  important  question,  however,  which  I  pro- 
pose to  discuss  on  this  application,  or  rather  motion,  {Code^  k  401,) 
is  whether  a  justice  of  the  supreme  court  at  diambers  can  enter- 
tain proceedings  and  appoint  a  guardian  for  the  sale  of  infants' 
real  estate.  Rules  60  and  61  of  the  court  prescribe  what  the  peti- 
tion and  order  shall  contain ;  but  they  are  silent  on  the  question 
under  consideration.  Prior  to  the  judiciary  act  of  1847  the  law 
was  that ''  any  infant  seised  of  any  real  estate,  or  entitled  to  any 
term  for  years  in  any  lands,  might  by  his  next  friend,  or  by  his 
guardian,  apply  to  the  court  of  chancery  for  the  sale  or  dispo- 
sition of  his  property."  (2  R.  S.  194,  §  170.)  The  court 
and  not  the  chancellor  in  personam^  acted  in  the  proceedings 
throughout.  {Id.  194,  5,  §§  171,  177.)  Although  the  court  of 
chancery  was  always  open,  (6  Paige,  374,)  the  chancellor  made 
a  rule  that  ^'  no  ex  parte  motion  or  petition  should  be  heard,  ex- 
cept on  a  regular  motion  day,  or  at  the  term,  unless  in  a  case  of 
emergency  and  by  special  permission."    {Rule  4,  ed.  of  1844.) 

By  section  16  of  the  judiciary  act  of  1847,. (Law*  of  1847, 
p.  328,)  the  jurisdiction  and  powers  of  the  court  of  chancery  and 
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of  the  ohanoellor  and  vioe  chancellors  were  conferred  lafp&a  the 
supreme  court  and  the  justices  thereof,  so  far  as  ihe  saaie  could 
be  conferred  under  the  constitution  of  1846  and  the  proviaioiis 
of  the  said  judiciary  act. 

After  the  passage  of  said  act,  in  July,  1847,  the  supreme  court 
organized  thereby,  incorporated  into  their  147th  equity  rule  the 
provision,  that  '^  no  ex  parte  motion  or  petition  should  be  heai4 
except  at  a  general  or  special  term  or  circuit  court,  unless  m 
case  of  emergency  and  by  special  permission."  In  December 
foUoving  the  legislature  enacted  that  "  orders  in  equity  which 
hare  heretofore  been  made  by  the  chancellor  out  (^  term^  may 
be  made  by  any  justice  of  the  supreme  court,  being  or  residing 
within  one  hundred  miles  of  the  county,  where  the  sdioitcHr  or 
party  making  the  application  resides,  at  any  time  either  in  term 
or  vacation,  at  chambers  or  at  any  place  selected  by  such  jnstioe." 
{Laws  of  1847,  ch.  470,  p.  641.)  This  statute  does  not  in  terms 
confer  the  power  upon  each  justice  of  the  supreme  court  to  open 
and  hold  courts  at  any  time,  at  chambers,  for  hearing  proceed- 
ings and  cases  of  an  equitable  nature;  nor  does  it  in  spirit  con^ 
fer  any  such  authority.  If  the  legislature  had  intended  to 
clothe  each  justice  of  the  supreme  court  with  such  extraor- 
dinary  authority,  language  would  have  been  used  equally  ae  ex- 
plicit as  they  have  used  in  reference  to  the  county  court  always 
being  open,  for  the  transaction  of  business  for  which  no  notice 
is  required.  (Coefe,  §  81.)  The  statute  is  that  any  justios  of 
the  supreme  court  may  make  orders  in  equity  at  any  time  ia 
term  or  vacation,  "  which  have  heretofore  been  made  by  the 
chancellor  out  of  term .-"  not  that  any  justice  can,  whenever 
and  wherever  he  pleases,  open  and  hold  a  court  for  the  transai^ 
tion  of  business  in  equitable  suits  and  proceedings  which  a  court 
only  can  transact.  There  is  a  vast  difference  between  the  bare 
making  of  an  order  by  a  judge  as  such,  and  his  holding  a  wuri 
that  makes  orders.  In  the  former  case  his  act  is  in  personam^ 
while  in  the  latter,  his  person  is  legally  invisible ;  the  court 
being  the  active  machine ;  the  person  of  the  judge  holding  a 
fimilar  relation  to  it  that  the  mind  does  to  the  body.  The  stat- 
trte  amthcriieB  esiclt  justice  to  make  orders  in  equity,  in  term 
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time  or  vacation,  but  it  confers  no  authority  on  the  justices  to 
open  or  hold  courts  at  chambers /or  the  purpose  of  granting  or- 
ders. When  this  statute  was  passed  it  was  well  understood 
that  applications  for  the  sale  of  the  real  estate  of  infants  and 
the  like,  could  only  be  made  to  the  chancellor  in  term  time  or  on 
regular  motion  days.  This  section  was  undoubtedly  enacted  to 
confer  the  same  authority  on  eacA  justice  out  of  court,  which  the 
chancellor  individually  had  usually  exercised  "  out  of  term,"  and 
no  more.  If  the  legislature  had  intended  the  equity  side  of  the 
supreme  court  should  always  be  open,  so  that  ectch  justice  could 
hold  a  court  at  any  time  or  place  that  equity  business  should 
be  presented  to  him,  they  would  have  so  declared.  The  Ian- 
I  guftge  used  by  Mr.  Justice  Edmonds,  in  reference  to  another 

statute,  is  applicable  to  this,  which  is,  that  it  does  not  confer 
I  authority  on  a  judge  to  hold  a  court  ^^  at  his  lodgings,  in  the 

\  street  or  even  at  chambers."    {Aymar  v.  Chcux,  12  Barb.  801. 

I  See  2  Duer^  565.) 

I  The  opinions  touching  the  point  under  discussion  in  Clark  v. 

I  JUdsorij  (2  Barb.  S.  C.  R.  90,)  and  Garde  v.  Sheldon,(S  id.  282,) 

i  if  literally  followed,  would  compel  the  justices  of  the  supreme 

court  to  carry  the  code  about  with  them,  and  open  and  hold 
I  courts  for  the  transaction  of  business  of  an  equitable  nature, 

'  wherever  they  should  be  found.    It  was  not  necessary  to  the 

I  decision  of  either  of  those  cases  to  pass  upon  the  point  involved 

I  in  this  application.    I  therefore  feel  at  liberty  to  dissent  from 

I  the  views  of  the  able  jurists  who  wrote  those  opinions.    I  am 

i^eluctant  to  do  so,  but  there  is  no  alternative  left  me.  for  their 
opinions  fail  to  convince  me  either  of  their  policy  or  soundness. 
Wherever  the  supreme  court  is  held  the  clerk,  crier  and  sheriff 
should  attend,  and  to  hold  that  the  court  can  be  opened  and  held 
by  a  justice  at  chambers,  or  wherever  he  may  be,  would  absolve 
such  officers  from  attending  the  court ;  or  it  would  make  partio* 
ular  mention  of  them,  and  require  them  to  be  in  readiness  at  all 
times  to  attend  a  judge  whenever  he  should  announce  his  ftiten^ 
tion  to  open  or  hold  a  court.  A  rule  that  the  supreme  court 
should  be  deemed  always  open  for  the  transaction  of  equity  busi- 
ness, would  make  the  court  too  common  j  and  the  advantage 
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gained  thereby,  of  haying  justice  brought  home  to  every  man's 
door,  would  be  outweighed,  by  the  loss  of  dignity  and  respect 
the  court  would  inevitably  sustain.  Sound  policy  requires  that 
the  supreme  court,  like  the  temple  of  Janus,  should  sometimes 
be  shut ;  and  that  its  business  should  be  done  at  regular  terms, 
aud  that  the  public  should  have  prior  notice  of  its  sittings. 
(2  R.  S.  274,  §  1.) 

The  statute  imposing  the  duty  on  the  court  of  chancery  to 
make  orders  on  applications  for  the  sale  or  other  disposition  of 
mfantB'  real  estate,  is  made  applicable  to  the  supreme  court 
{Laws  q/'1847,  p.  823,  §  16.)  The  supreme  court  is  the  only 
authority  recognized  by  statute  for  making  orders  in  such  cases ; 
and  unless  a  judge  can  do  business  out  of  cotirt,  which  requires 
him  to  first  open  a  courts  before  he  can  transact  it,  I  have  no 
power  at  chambers  to  grant  this  order.  The  court,  and  not  a 
judge,  must  make  the  order. 

The  conclusion  to  which  I  have  arrived  is  that  the  supreme 
court,  at  a  special  or  general  term,  must  make  all  orders  in  pro- 
ceedings for  the  sale  or  other  disposition  of  infants'  real  estate ; 
and  that  a  judge  at  chambers  cannot  open  or  hold  a  court  for 
the  transaction  of  such  business ;  the  application  to  me  at  cham- 
bers to  appoint  a  guardian  in  this  case  is  therefore  denied. 

[At  Chambers,  March  22, 1866.    Bdlcom,  Justice.] 


Philips  vs,  Peters. 

The  statute  of  limitations  only  affects  the  remedy — ^raising  a  presumption  of  pay- 
ment fVom  the  lapse  of  time ;  which  presumption  may  be  repelled,  the  remedy 
restored,  and  the  bar  removed,  by  a  new  promise  or  acknowledgment. 

The  remedy  is  continued  or  revived  by  the  new  promise,  which  rebuts  the  pre- 
smnption  of  payment  raised  by  the  statute ;  and  the  old  demand,  and  not  the 
new  promtee,  must  be  the  foundation  of  the  action.  Hence  it  is  immaterial 
whether  the  new  promise  or  acknowledgment  be  made  to  the  creditor,  or  to  a 
third  person. 

Thus,  where,  in  1846,  (some  two  and  a  half  years  after  a  right  of  action  accrued 
upon  a  promliBory  note)  and  whilst  the  note  was  the  property  of  A.,  the  de- 
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feodant  (the  indoner)  acknowledged  his  indebtediMBS,  aDd  promised  to  pay  the 
note  to  A.,  bat  this  acknowledgment  or  promise  was  not  made  to  A.  or  his 
agent,  or  to  any  person  authorized  to  act  for  him,  but  to  a  third  person  having 
no  authority  to  demand  or  receive  payment ;  held  that  this  acknowledgment, 
being  made  within  six  years  prior  to  the  commencement  of  the  action,  was 
sufficient  to  preyent  the  debt  ftom  behig  baired,  or  the  statute  from  attaching. 

APPEAL  from  a  judgment  entered  on  the  report  of  a  referee. 
In  Mareb,  1821,  Philips,  as  the  owner  of  a  promissory 
note,  of  which  one  McLean  was  the  maker,  and  the  defendant 
Peters  the  first  indorser,  for  the  sum  of  $439.78,  commenced  his 
action  against  Peters.  The  complaint  alleged  the  making  and 
indorsement  of  the  note,  the  protest  and  all  the  fkcts  necessary 
to  charge  the  indorser,  and  averred  that  the  plaintiff  was  now 
the  owner  and  holder  of  the  note,  and  that  the  defendant  ^*  with- 
in the  six  years  last  past  has  promised  to  pay  the  same."  The 
defendant  answered,  specifically  denying  the  allegations  of  the 
complaint,  and  averring  "  that  more  than  six  years  have  elapsed 
since  the  cause  of  action  mentioned  in  the  complaint  accrued." 
The  plaintiff  replied*  denying  that  more  than  six  years  had 
elapsed  since  the  cause  of  action  mentioned  in  the  plaintiff's 
complaint  accrued.  On  the  hearing  the  plaintiff  introduced  and 
proved  a  note  as  follows  : 

"  Troy,  September  28th,  1842. 

$439.78.  Three  months  after  date  I  promise  to  pay  William 
W.  Peters  or  order  four  hundred  and  thirty-nine  -^  dollars, 
at  the  Catskill  Bank,  for  value  received. 

Robert  McLean." 

(Lidorsed.)  Wm.  W.  Peters,  Troy ;  Clark  &  Landon,  Troy ; 
Anthony  &  Morrison,  Troy ;  E.  E.  Kendrick. 

On  the  31st  December,  1842,  this  note  was  protested  at  the 
Catskill  Bank,  and  notice  given  to  Peters  and  the  other  in-* 
dorsers.  At  the  time  the  note  became  due  and  was  protested, 
Jesse  Anthony  was  the  owner  of  the  note,  and  paid  it  at  the 
bank  He  sold  it  to  the  plaintiff  before  the  commencement  of 
this  suit. 

James  Morrison,  jun.,  formerly  of  the  firm  of  Anthony  &  Mor- 
rison, was  the  only  witness  introduced  and  relied  upon  by  the 
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plaintiff  to  take  the  case  out  of  the  statute  of  limitations.  He 
testified  in  substance,  that  he  had  talked  to  the  defendant  in  re* 
lation  to  the  note  and  about  his  paying  it,  several  times  from 
the  time  it  became  due,  up  to  along  back  5  or  6  years.  Con- 
versed with  him  several  times  about  it  in  the  summer  of  1845. 
The  witness  had  a  check  for  $250  of  the  defendant's,  which  be- 
longed to  Anthony  &  Morrison,  and  when  they  dissolved  this 
check  fell  to  him.  The  note  belonged  to  Anthony  at  the  time 
of  these  conversations.  The  witness  told  the  defendant  if  he 
never  paid  him  the  check,  to  pay  Anthony.  He  said  Anthony 
should  get  his  pay  as  soon  as  he  could  get  it,  or  something  to 
that  effect.  The  last  time  he  had  any  talk  with  the  defendant 
in  relation  to  the  note  was  in  1850,  over  the  river.  Anthony 
was  present.  He  then  said  he  should  pay  Anthony  as  soon  as 
he  could  get  it,  or  that  Anthony  should  not  lose  it,  the  witness 
was  not  positive  which.  The  defendant  went  away  to  the  west 
in  the  fall  of  1842  and  returned  in  1845.  The  witness  under- 
stood that  the  defendant  was  in  Illinois.  The  first  conversation 
the  witness  had  with  him  about  the  note  was  the  summer  after 
he  returned  from  the  west.  This  conversation,  and  the  one  over 
the  river,  and  the  one  near  the  defendant's  house  down  town, 
were  the  only  ones  the  witness  could  distinctly  recollect  about 
The  conversation  at  the  defendant's  house  was  after  the 
one  in  which  he  presented  the  check.  The  first  conversation 
the  witness  recollected  of  having  with  the  defendant  was  when 
he  presented  him  the  check  he  had  against  him.  The  witness 
told  him  that  Anthony  and  himself  had  had  some  words  i^  re- 
ference to  the  note,  and  that  if  he  never  paid  the  check  he 
wanted  him  to  pay  Anthony.  Defendant  said  he  would,  that  he 
would  pay  the  note,  and  made  no  qualification.  The  witness 
could  not  state  the  time  the  defendant  said  he  would  call  and 
give  another  note  for  this.  Thinks  h^  said  it  in  1850,  when 
they  were  over  the  river.  He  said  it  previous  to  that  time, 
witness  cannot  tell  when.  This  witness  fixes  the  time  of  the 
conversation  with  the  defendant  when  the  check  was  presented, 
and  at  the  defendant's  house  in  the  summer  of  1845.  On  a  fur- 
ther examination  he  stated  "  I  swore  on  my  former  examination 
Vol.  XXI.  4.S 
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thftt  the  defendant  said  in  this  conversation  (aboat  the  check) 
that  he  would  pay  Anthony  as  soon  as  he  coald  get  it ;  now  I 
don't  remember  of  his  saying  or  putting  in  the  words,  '  as  soon 
as  he  could  get  it.'  I  will  not  now  say  he  said  so,  and  I  will 
not  say  he  did  not  say  so." 

The  defendant  proved  by  a  witness  that  he  was  about  Troy 
in  the  fall  of  1848,  and  that  he  transacted  business  with  him  in 
December,  1843.  He  had  been  absent,  as  it  was  said,  in  a 
western  state,  for  about  a  year  before  that  time.  It  was  under- 
stood that  the  referee  was  to  compute  the  amount  due  on  the 
note.  On  the  24th  March,  1858,  the  referee  made  the  follow- 
ing report : 

"I  Cole  H.  Denio,  appointed  sole  referee  in  this  action,  hav* 
ing  heard  the  proofs  and  allegations  of  the  parties  and  the  ar- 
gument of  counsel,  do  certify  and  report  that  I  find  for  facts 
the  following,  in  this  action,  viz :  That  the  defendant  in  this  ac- 
tion is  the  first  indorser  on  a  note  made  by  Robert  McLean, 
payable  to  the  order  of  the  said  defendant  at  the  Catskill  Bank, 
three  months  after  date,  and  dated  Troy,  September  28, 1842, 
for  the  sum  of  four  hundred  and  thirjfcy-nine  dollars  78  cents,  and 
that  said  note  was  duly  protested  for  non-payment  at  maturity ; 
that  the  note  was  the  property  of  the  plaintiff  at  the  time  of  the 
commencement  of  this  action,  and  that  more  than  six  years  had 
elapsed  since  said  note  became  due  and  payable ;  that  said  de- 
fendant in  the  summer  of  1845,  promised  James  Morrison,  jun^ 
that  he  would  pay  said  note  to  Jesse  Anthony ;  that  at  the  time 
of  said  promise  Jesse  Anthony  was  the  sole  owner  of  the  note, 
and  that  said  Morrison,  at  the  time  of  said  promise,  was  neither 
the  agent  nor  attorney  for  the  purpose,  or  in  any  manner  au- 
thorized by  said  Jesse  Anthony,  to  confer  or-telk  with  the  said 
defendant  in  relation  to  the  said  note,  or  the  payment  thereof; 
that  subsequently  to  said  promise  by  the  said  defendant  to  said 
James  Morrison,  jun.,  the  said  Jesse  Anthony  transferred  the 
said  note  to  the  said  plaintiff  in  this  action.  And  I  further  find 
that  the  whole  amount,  principal  and  interest,  now  due  on  said 
note,  is  $754.66 ;  and  as  a  conclusion  of  law,  that  the  defendant  in 
the  above  entitled  action  owes  the  plaintiff  that  sum  besides  costs." 
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The  defendant  excepted  to  the  decision  of  the  referee :  Ist. 
In  deciding  that  the  note  in  snit  was  duly  protested  for  non- 
payment, at  maturity ;  2d.  In  deciding  as  a  matter  of  feet  that 
the  defendant  absolutely  promised  James  Morrison,  jun.,  to  pay 
Jesse  Anthony  the  said  note  in  the  summer  of  1845 ;  8d.  In 
deciding  that  the  promise  made  to  Morrison  was  available  to 
the  plaintiff;  4th.  In  deciding  that  the  plaintiff  was  entitled  to 
recover  in  the  action.  Judgment  was  entered  on  the  report  of 
the  referee,  and  the  defendant  appealed. 

J.  K.  Porter^  for  the  plaintiff. 

G,  StoWj  for  the  defendant. 

By  the  Court,  Wright,  J.     In  the  argument  at  bar,  the 
defendant's  counsel  confined  himself  to  the  discussion  of  a  single 
proposition,  viz :   That  the  referee  erred  in  deciding  that  the 
promise  made  to  Morrison  was  available  to  the  plaintiff.     This 
is,  perhaps,  the  only  question  in  the  case.    Whether  an  absolute 
promise  had  been  shown  was  a  question  exclusively  for  the  re- 
feree, and  he  has  found  against  the  defendant.    We  cannot  say 
that  the  finding  of  this  fact  was  erroneous.     The  referee  finds, 
as  fects  proved,  that  on  the  28th  September,  1842,  one  McLean 
made  bis  promissory  note,  payable  to  the  order  of  the  defendant, 
three  months  after  date,  at  the  Catskill  Bank ;  that  the  defend- 
ant was  the  first  indorser  on  the  note,  and  that  it  was  duly  pro- 
tested for  non-payment,  at  maturity ;  that  the  note  was  the 
property  of  the  plaintiff  at  the  time  of  the  commencement  of 
this  action,  and  that  more  than  six  years  had  elapsed  since  it 
became  due  and  payable ;  that  in  the  summer  of  1845  (and 
whilst  one  Jesse  Anthony  was  the  sole  owner  of  the  note)  the 
defendant  promised  James  Morrison,  jun.,  that  he  would  pay  the 
note  to  Anthony ;  that  Morrison,  at  the  time  of  the  promiae>  t> 
was  neither  the  ageni  or  attorney  tor  the  purpose,  or  in  any  j 
SEBneF&nthorlSed  6y  Aftlh6hy  to  confer^or^  toiJc  with  the  de-  I 
fendant  in  relation  to  ttie  note,  or  ihe  payment  thereof;  and  I 
{hat  subsequently  to  the  promise  by  the  defendant  to  Morrison,  i 
Anthony  transferred  the  note  to  the  plaintiff.    The  counsel  for  ' 
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the  plaintiff  Bupposes  that  the  case  shows  that  the  promises 
were  made  to  Morrison,  the  partner  of  Anthony,  in  the  coarse 
of  business  transactions  of  the  defendant  with  the  firm  of  An- 
thony &,  Morrison ;  and  that  on  one  occasion,  in  the  summer  of 
1845,  the  debt  was  unequivocally  acknowledged  in  the  presence 
of  Anthony y  the  owner  of  the  note  ;  that  this  circumstance,  and 
the  partnership  relation  seem  to  have  escaped  the  attention  of 
the  referee  when  considering  the  question  of  Morrison's  author* 
ity.  ^But  the  case  does,  not  show  these  facte.  In  1845,  when 
Morrison  first  conversed  with  the  defendant  in  relation  to  the 
note,  he  had  ceased  to  be  the  partner  of  Anthony,  and  distribu- 
tion had  been  made  of  the  assets  of  the  firm.  The  first  con- 
versation was  when  Morrison  presented  a  check  against  the  de- 
fendant, which  had  belonged  to  the  firm  of  Anthony  ic  Morri- 
son, but  was  then  the  sole  property  of  Morrison,  it  having 
fallen  to  him,  as  he  testifies,  upon  the  dissolution  of  the  firm. 
The  conversation  in  the  presence  of  Anthony  was  in  1850,  after 
the  statute  had  attached,  and  not  in  1845,  and  if  any  thing, 
was  not  an  absolute,  but  a  conditional  promise.  It  was,  that  he 
would  pay  Anthony  as  soon  as  he  could  get  ity  or  that  Anthony 
should  not  lose  it.  The  referee  was  therefore  right  in  his  find- 
ing, from  the  evidence,  that  any  absolute  promise  made  to  Mor- 
rison to  pay  Anthony,  was  in  the  summer  of  1845,  and  at  no 
other  time  ;  and  that  at  the  time  of  such  promise,  Morrison  was 
neither  the  agent  or  attorney  of  the  holder  of  the  note.  In 
1845,  Morrison  was  not  the  partner  of  Anthony,  nor  were  any 
promises  made  in  the  course  of  business  transactions  of  the  de- 
lenSTarit  "Wttb  the  ftrm  trf  Anthony  fe  Morrison  ;  nor  was  there 
any  acknowledgment  of  the  debt  In  the  presence  of  Anthony  1 
What  was  said  in  the  presence  of  Anthony  in  1850,  scarcely 
amounted  to  an  acknowledgment  or  promise,  and  the  referee 
might  well  have  considered  that  it  did  not,  but  if  it  did,  it  was  a 
conditional  one.  Both  the  evidence  and  finding  render  the 
proposition  clear  that  the  promise  relied  on  to  take  the  case 
out  of  the  operation  of  the  statute,  and  to  sustain  the  report  of 
the  referee  was  made  not  to  the  creditor  himself,  or  his  agent, 
J'Bt  jn  ^  ntrr^B^r     If  a  promise  or  acknowledgment  be  equally 
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operative  and  effective  whether  made  to  a  stranger^  or  to  the 
creditor  himself,  or  his  agent,  then  the  report  should  be  sus- 
tained, otherwise  not.  Were  the  doctrine  a  new  one  that  the 
promise  or  acknowledgment  which  revives  a  debt  barred  by  the 
statute  of  limitations,  may  be  made  to  a  stranger  as  well  as  to 
the  party,  I  should  doubt  its  soundness.  It  hinges  upon  the 
principle  that  as  the  new  promise  does  not,  as  in  the  case  of  a 
promise  to  pay  a  debt  discharged  under  the  insolvent  act,  create 
a  new  liability  upon  a  new  contract,  but  merely  removes  the 
presumption  of  payment  which  the  statute  of  limitations  raises, 
it  is  immaterial  to  whom  the  promise  is  made.  In  case  of  a 
debt  barred  by  the  statute  of  limitations,  if  the  new  promise 
creates  a  new  contract,  and  the  liability  of  the  debtor  is  on  the 
new  and  not  on  the  old  contract,  the  old  debt  being  resorted  to 
only  to  furnish  a  consideration  for  the  new  promise,  it  would  be 
entirely  clear  that  a  promise  made  not  to  the  creditor,  or  to  his 
agent,  but  to  a  stranger,  without  authority  to  contract,  would  be 
unavailable.  If  the  effect  of  the  statute  Were  to  extinguish  the 
legal  duty  to  pay,  operating  on  the  debt  itself  and  not  on  the 
remedy,  though  a  new  duty  may  be  created,  it  must  be  by  a 
transaction  between  the  parties,  having  all  the  legal  character* 
istics  of  an  original  contract — ^an  agreement  and  concurrence  of 
mind  between  the  parties  in  interest,  and  a  legal  consideration. 
The  moral  duty  to  pay  after  the  extinguishment  of  the  legal 
may  supply  that  essential  element  of  a  contract — the  considera- 
tion ;  but  the  new  contract  which  creates  a  new  cause  of  action 
must  be  made  between  the  debtor  and  creditor  personally,  or  by 
persons  duly  authorized  by  them.  As  in  all  other  cases,  to  give 
validity  to  the  agreement,  the  minds  of  the  parties  should  meet, 
and  when  the  promise  of  a  party  be  made  to  a  stranger  or  one 
without  authority,  it  is  in  legal  effect  a  mere  declaration  of  in- 
tention, since  it  is  wanting  in  a  most  essential  clement  of  a 
valid  agreement.  But  in  case  of  a  debt  barred  by  the  statute, 
if  the  remedy  only  be  taken  away,  the  original  demand  remain- 
ing in  existence,  if  the  statute  merely  raises  a  presumption  of 
payment  which  may  be  repelled  either  by  an  express  promise 
<yr  an  acknowledgment  of  a  subsisting  liability  and  a  willingness 
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/to  pay ;  and  the  action  is  to  be  maintained,  if  at  all,  on  the 

I  original  contract,  then  it  is  apparent  that  it  is  quite  immaterial 
/  whether  the  new  promise  or  acknowledgment  be  made  to  the 

I I  creditor  or  to  a  third  person.     The  latter  is  the  view  that  has 
/  been  uniformly  taken  by  the  courts  of  this  state.     That  the 

/  effect  of  the  statute  of  limitations  is  only  to  take  away  the 
/  remedy,  which  may  be  restored  by  the  new  promise,  and  not  to 
\  bar  the  original  demand ;  that  the  remedy  is  continued  or  re- 
viyed  by  the  new  promise,  which  rebuts  the  presumption  of  pay- 
'  ment  raised  by  the  statute ;  and  that  the  old  demand,  and  not 
the  new  promise  is  to  be  the  foundation  of  the  action,  has  been 
uniformly  adjudged  or  conceded  in  a  long  line  of  cases  in  this 
state,  even  against  the  views  so  luminously  discussed  and  sus- 
tained by  Mr.  Justice  Story  in  Belly,  Morrison,  (1  Peters,  374,) 
and  has  only  been  recently  questioned  in  the  dicta  of  the  judges 
of  the  court  of  appeals  in  Van  Keuren  v.  Parmelee,  (2  Comst. 
523,)  and  in  Shoemaker  v.  Benedict,  (1  Kern,  176.)  In  these 
latter  cases,  however,  the  question  was  not  directly  involved ; 
and  all  that  they  decide  is  that  a  promise  or  acknowledgment, 
or  payments  made  and  indorsed  on  a  note  by  one  of  the  joint 
makers,  do  not  affect  the  defence  of  the  statute  of  limitations  as 
to  the  others.  {Depuy  v.  Stoart,  3  Wend.  135.  Dean  v. 
Hewit,  5  id.  257.  Soulden  v.  Van  Rensselaer,  9  id.  298. 
Stafford  v.  Bacon,  1  Hill,  537.  Bigelow  v.  Grannis,  2  id.  120. 
Wat/dns  v.  Stevens,  4  Barb.  168.  Cars/tore  v.  Huyck.  6  id. 
583.  McCrea  v.  Purmort,  16  Wend.  477.  Wait  v.  Morrisj 
6  id.  394.  Sands  v.  Gelstoti,  15  John.  511.  AUen  v. 
Webster,  15  Wend.  284.)  ''A  demand,"  says  Mr.  Justice 
Marcy  in  Dean  v.  Hewit,  (5  Wend.  237,)  "  the  remedy  for  the 
recovery  of  which  is  continued  or  revived  by  a  new  promise,  is 
precisely  the  same  after  the  remedy  has  been  continued  or  re- 
vived, as  it  was  before  the  statute  had  or  could  have  attached." 
In  Soulden  v.  Van  Rennselaer,  (9  Wend.  297,)  Nelson,  J., 
says  that  '<  the  statute  of  limitations  only  operates  upon  the 
remedy,  by  affording  a  presumption  of  payment,  and  hence  the 
acknowledgment  of  the  existence  of  the  debt  revives  the  debt, 
by  removing  the  presumption  ;  and  upon  this  ground  it  is  ob- 
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viously  unimportant  to  whom  the  acknowledgment  is  made,  and 
80  are  the  authorities."  In  McCrea  v.  Purmortj  (16  Wend. 
477,)  Gowen,  J.,  says,  "  The  admission  of  a  debt  is  available  to 
'  take  it  out  of  the  statute  of  limitations,  whether  that  admission 
be  express  or  tacit,  whether  made  to  the  party  or  a  stranger ; 
and  it  may  be  implied  from  the  conduct  of  the  party."  In 
Watkms  V.  SteveriSj  (4  Barb.  168,)  Paige,  J.,  says,  "  In  the 
case  of  debts  barred  by  the  statute  of  limitations,  as  the  original 
debt  remains,  and  only  the  remedy  is  taken  away,  and  as  an 
acknowledgment  is  sufficient  to  revive  or  restore  the  remedy, 
and  remove  the  bar,  and  as  no  new  contract  is  necessary  to 
enable  the  creditor  to  collect  his  original  demand,  the  promise 
OF  acknowledgment  is  equally  operative  and  effective  whether 
made  to  a  stranger  or  to  the  creditor  himself,  or  his  agent. 
The  moment  the  presumption  of  payment  is  repelled,  which 
arise  after  a  lapse  of  six  years,  the  original  debt  is  recoverable 
by  an  action  founded  directly  upon  it."  In  Cars/tore  v.  Huyck^ 
(6  Barb.  683.)  Harris,  J.,  says,  "The  objection  that  the 
promise  relied  upon  was  made  to  a  third  person,  and  not  to  the 
plaintiff,  cannot  avail  the  defendant.  It  has  been  held  that  as 
the  new  promise  does  not  create  a  new  liability  upon  a  new  con- 
tract, but  merely  removes  the  presumption  of  payment  which 
the  statute  of  limitations  raises,  it  is  immaterial  to  whom  the 
promise  is  made."  The  doctrine  that  the  operation  of  the  stat- 
ute is  to  extinguish  the  original  debt,  and  that  a  new  contract 
founded  on  an  adequate  consideration  is  necessary  to  maintain 
an  action  after  the  statute  has  run,  is  perhaps,  in  reason  and 
principle,  better  sustainable  than  the  doctrine  firmly  established 
in  this  state,  that  the  statute  only  affects  the  remedy,  raising 
presumption  of  payment  from  the  lapse  of  time,  which  presump- 
tion may  be  repelled,  the  remedy  restored,  and  the  bar  removed 
by  a  new  promise  or  acknowledgment.  But  it  is  not  the  prov- 
ince of  this  court  to  unsettle  the  latter  doctrine.  When  the  con- 
sequences flowing  from  unsettling  principles  established  by  a 
kmg  current  of  adjudications,  are  so  extensive  and  wide-spread, 
and  it  may  be  disastrous,  our  plain  duty  is  to  be  governed  by 
ihe  rule  of  stare  decisis^  leaving  to  the  court  of  last  resort  to 
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change  the  law.  This  that  court  has  not  yet  done,  certainly  not 
in  the  cases  of  Van  Keuren  v.  Parmelee  or  Shoemaker  v.  Benr 
edict.  In  those  cases  the  action  was  upon  the  original  demand^ 
and  it  was  not  pretended  that  there  could  not  be  a  recovery 
against  the  joint  debtor  making  the  promise  or  indorsing  the 
payment ;  which  could  not  be  if  the  doctrine  that  the  demand  is 
extinguished  had  prevailed.  If  the  statute  extinguishes  the 
original  debt,  and  a  new  contract  creating  a  new  liability  is 
necessary,  there  can  be  no  cause  of  action  upon  the  extinct  debt, 
and  the  action,  if  sustainable  at  all,  should  necessarily  be  upon 
the  new  contract,  not  only  in  substance  but  in  form.  In  this 
case  the  referee  found  that  in  1845,  (some  two  and  a  half  years 
after  the  right  of  action  accrued  on  the  note)  and  whilst  the 
note  was  the  property  of  Anthony,  the  defendant  acknowledged 
the  indebtedness,  and  promised  to  pay  the  note  to  Anthony ; 
that  this  acknowledgment  or  promise  was  not  made  to  Anthony, 
or  his  agent,  or  to  any  person  authorized  to  act  for  him,  but 
to  a  third  person,  who  had  previously  been  the  partner  of  An-' 
thony,  but  at  the  time  of  the  promise  was  in  no  way  connected 
with  him,  nor  had  he  any  authority  to  demand  or  request  pay* 
ment.  Finding  as  a  question  of  fact  that  an  absolute  promise 
had  been  made  within  six  years  prior  to  the  commencement  of 
the  action,  though  not  to  the  agent  of  the  holder  of  the  note,  he 
decided,  as  a  matter  of  law,  that  the  debt  was  not  barred,  nor 
had  the  statute  of  limitations  attached,  and  reported  in  favor  of 
the  plaintiff.  This  decision  was  in  conformity  to  an  unbroken 
chain  of  authority,  not  only  in  this  state  but  in  England,  and 
some  of  our  sister  states*  {See  cases  cited  above,  also^  Oliver 
V.  Gfray,  1  Harris.  ^  Grill,  204 ;  Peters  v.  Brown,  4  Esp.  46 ; 
Whitney  v.  Bigelow,  4  Pick.  110 ;  St.  John  v.  Oarrow,  4 
Porter,  223 ;  Fearn  v.  Lewis,  6  Bing.  149.) 

The  judgment  entered  on  the  report  of  the  referee  should  be 
affirmed. 

[Albany  Grneral  Term,  May  7,  1856.    Harris,    Watson  and   Wriffhi, 

Justices.] 
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Rose  and  Hawley  vs.  Truax, 

An  agreement  in  respect  to  lobby  flervices,  and  in  effect  providing  for  the  sale  of 
an  indindnal's  personal  influence  to  procure  the  passage  of  a  private  law,  by 
(he  legislataiei  is  void,  as  being  inconsistent  vrith  public  policy,  and  will  not 
support  an  action. 

If  a  contract  be  an  entire  one,  and  it  be  void  in  part,  it  is  void  in  toio. 

If  any  part  of  an  indivisible  promise,  or  any  part  of  an  indivisible  consideration 
for  a  promise,  is  illegal,  the  whole  is  void,  and  no  action  can  be  maintained 
on  it 

Where  a  contract  or  transaction  is  held  to  be  illegal  and  void  and  ccmsequently  \ 
not  enforceable,  such  contract  or  transaction  cannot  be  sifted  and  the  legal  ser-  I 
vices  rendered  under  it,  or  in  its  pursuit,  separated  fh)m  the  illegal  service,  and  ' 
a  recovery  had  for  so  much  of  the  service  as  shall  be  adjudged  to  be  legal. 

Where  an  entire  agreement  con'ains  an  element  which  is  legal  and  one  which  is  I 
void,  as  being  against  public  policy,  the  legal  consideration  cannot  be  separated  / 
from  that  which  is  illegal  and  void,  so  as  to  found  an  action  on  Uie  legal  consid- 
^eration. 

Courts  of  justice  are  not  required,  in  any  way,  to  aid  the  enforcement  of  an  illegal  i 
contract,  or  to  lend  then*  assistance,  in  any  respect,  to  an  illegal  transaction.  / 

The  parties,  being  in  pari  ddicto,  the  courts  will  leave  them  where  they  find 
'     them,  and  not  attempt  to  balance  equities. 

Their  action  is  controlled  by  a  principle  having  no  respect  to  the  equities  between 
the  parties,  or  theur  bad  &ith  towards  eath  other,  but  rests  upon  the  solid  and 
broad  foundation  of  a  wise  and  prudent  governmental  policy. 

APPEAL  from  a  judgment  entered  on  the  report  of  a  referee. 
The  plaintiffs,  as  assignees  of  one  Absalom  Gregg,  brought 
an  action  to  recover  from  the  defendant,  a  settler  on  the  Oneida 
purchase  of  1840  and  1841,  the  sum  of  $263  and  interest,  being 
ten  per  cent,  as  was  alleged,  upon  the  sum  of  money  canceled 
by  the  state  from  the  amount  of  indebtedness  existing  on  the  de- 
fendant's bond,  and  which  he  had  agreed,  with  other  settlers,  to 
pay  to  Grregg,  in  the  event  of  Gregg  procuring  the  passage  of  a 
law  granting  relief  to  them. 

In  1840  and  1841,  the  state  having  acquired  by  treaty  with 
the  Oneida  indians,  a  large  tract  of  land,  sold  the  same  in  sepa- 
rate parcels,  of  about  100  acres  each,  to  the  highest  bidder,  un- 
der the  direction  of  the  surveyor  general.  For  various  reasons, 
as  late  as  1849,  their  lands  had  not  been  paid  for  in  full  by  the 
purchasers.  They  had  gone  into  possession,  paying  one  quarter 
of  the  purchase  money,  and  bidding  for  the  lands  much  more 
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than  tbey  were  worth ;  bo  that  in  1849,  the  indebtedness  of 
xnany  of  the  settlers  on  the  tract  equalled  the  value  of  the  land 
itself  with  the  improvements  put  upon  it.  In  the  early  part  of 
the  month  of  January,  1849,  some  fifty  of  these  settlers,  among 
whom  was  the  defendant,  addressed  a  petition  to  the  legislature, 
setting  forth  their  embarrassments,  and  asking  that  they  should 
be  relieved  by  the  passage  of  a  law  permitting  them  to  surren- 
der the  certificates  of  purchase  which  they  held  on  the  sale  made 
by  the  surveyor  general  and  relinquish  their  lands  to  the  state, 
and  to  be  absolved  from  all  further  liability  on  their  bonds ;  and 
that  they  might  be  permitted  to  hold  said  lands  and  receive  title 
therefor,  on  payment  to  the  state  of  the  value  as  appraised  by  tho 
appraisers  appointed  under  a  law  of  1845,  with  interest  thereon, 
deducting  therefrom  whatever  the  petitioners  had  theretofore 
paid  for  said  lands  into  the  treasury  of  the  state,  and  receive 
new  certificates  upon  such  basis.  On  the  9th  of  January,  1849, 
the  settlers,  of  whom  the  defendant  was  one,  entered  into  a  con- 
tract in  writing,  in  substance  as  follows  :  "  Whereas  the  under- 
signed have  petitioned  the  legislature  of  the  state  of  New  York 
for  relief  upon  certain  purchases  of  land  from  the  state  of  New 
York,  and  to  that  end  seek  to  have  a  new  certificate  issued  to 
the  undersigned  by  said  state,  upon  a  different  basis  from  that 
on  which  their  certificates  now  rest ;  and  whereas  the  said  Gregg 
has  been  by  us  selected  and  appointed  to  use  his  tJifiuence^  ef- 
forts and  labor  in  procuring  the  passage  of  a  law  by  the  said 
legislature^  having  for  its  object  relief  to  the  undersigned  ; 
now  therefore  we  the  undersigned,  for  and  in  consideration  thai 
the  said  Gregg  will,  at  the  present  or  next  session  of  the  legis- 
lature, procure  the  passage  of  such  law ;  and  in  further  con- 
sideration of  the  sum  of  one  dollar  to  each  of  us  in  hand  paid, 
we  do  jointly  and  severally  promise  and  agree  with  said  Gregg, 
to  pay  to  said  Gregg  the  sum  of  ten  per  cent  upon  the  amount 
of  money  or  sum  which  shall  be  canceled  from  the  amount  of  in- 
debtedness now  existing  upon  the  land  of  the  undersigned,  and 
to  be  embraced  in  such  law ;  at  the  date  hereof  the  sum  of  $25 
is  paid  said  Gregg,  by  the  undersigned,  which  in  the  event  of 
the  passage  of  the  said  law,  is  to  be  ratably  credited  towards  the 


ALBANY— MAY,  1865.  353 


Rose  V.  Trnaz. 


payment  of  such  ten  per  cent  to  the  undersigned.  In  case  said 
Gregg  shall  fail  to  secure  the  passage  of  said  law,  then  the  un- 
dersigned are  absolved  from  all  liability  for  the  services  of  the 
said  Gregg." 

On  the  agreement  was  indorsed  the  following :  "  The  true  in- 
tent, meaning  and  construction  of  the  above  agreement  being 
that  each  of  the  above  named  persons  shall  only  be  liable  for  the 
ten  per  cent  specified  upon  the  specific  relief  obtained  by  each 
person,  and  not  any  other  or  greater  liability  on  the  part  of  each 
person  than  the  ten  per  cent  due  from  him  individually. 

Absalom  Gregg." 

Upon  the  execution  of  this  contract  Gregg  went  to  Albany, 
and  succeeded  in  having  a  bill  introduced  into  the  assembly, 
which  subsequently  passed  that  body.  This  bill  only  proposed 
to  give  relief  to  sixteen  of  the  settlers,  in  which  the  defendant 
was  not  included,  and  was  in  no  respect  what  had  been  petition- 
ed for.  It  did  not  pass  the  senate,  and  therefore  failed  to  be- 
come a  law.  On  the  first  of  January,  1850,  the  settlers  had 
another  meetmg,  and  a  new  petition  to  the  legislature  was  drawn 
up.  Dexter  Hubbard  and  Oliver  P.  Boot  (two  of  the  settlers) 
who  subsequently  claimed  to  have  rendered  services  in  procur- 
ing the  passage  of  an  act  in  1850,  on  the  retainer  of  Gregg,  were 
present  at  this  meeting.  The  proof  was  quite  clear  that  Hub^ 
bard  agreed  to  go  to  Albany  and  lobby,  upon  having  his  ex- 
penses borne,  and  Root  agreed  to  go  without  charge.  They  had 
both  large  personal  interests  in  the  matter.  A  subscription 
was  circulated  among,  and  signed  by,  the  settlers,  to  pay  Hub- 
bard's expenses.  Hubbard  circulated  this  petition^  took  it  to 
Albany,  and  had  it  presented  in  the  assembly.  At  Albany, 
Gregg,  Hubbard,  Boot  and  James  B.  Bose,  then  a  clerk  of  the 
assembly,  set  about  procuring  the  passage  of  a  law  to  relieve  all 
the  settlers ;  Hubbard,  Boot  and  Bose,  on  the  retainer  of  Gregg, 
and  under  his  contract  if  they  are  to  be  believed ;  whilst  the 
settlers  had  reason  to  suppose  that  Hubbard  and  Boot  were 
acting  under  the  understanding  of  January,  1850,  as  they  both 
represented  that  they  were  not  acting  under  the  ten  per  cent 
contract.  They  lobbied  the  legislature  and  committees  from  place 
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to  place,  and  the  members  in  their  rooms.  They  employed  oth- 
ers to  importune  the  members.  They  appeared  before  the  com- 
mittees of  the  assembly  and  senate  in  regard  to  the  bill.  Bose 
made  a  brief  to  be  used  before  the  assembly  committee,  and  sub- 
sequently drew  the  report  and  bill.  After  the  bill  had  passed 
the  assembly,  they  repeatedly  called  upon  the  senate  committee. 
This  committee  was  at  first  adverse  to  the  claim,  and  had  resolved 
to  report  against  them ;  but,  persevering,  they  succeeded,  in  the 
end,  in  getting  a  report  in  their  favor,  and  finally  on  the  6th  of 
April,  1850,  the  bill  passed  and  became  a  law. 

The  first  section  of  this  act  authorized  the  comptroller  to  re- 
ceiye  back  the  certificates  then  held  by  the  settlers  and  to  cancel 
and  deliver  up  the  bonds  given  to  the  state  by  said  persons, 
on  their  complying  with  the  provisions  of  the  third  section  of 
the  act.  The  second  section  directed  the  commissioners  of  the 
land  office  to  make  inquiry  into  the  pecuniary  circumstances  and 
responsibility  of  each  of  the  purchasers  and  present  owners  of 
the  several  lots  and  parts  of  lots,  and  cause  to  be  made  an  ap- 
praisal of  the  several  lots  or  parts  of  lots,  in  which  appraisal  the 
said  several  lands  should  be  appraised  at  the  present  value  of 
the  same,  exclusive  of  the  improvements  made  thereon.  The 
third  section  provided,  that  on  surrendering  the  certificates  as 
mentioned  in  the,  first  section,  the  commissioners  of  the  land 
office  should,  in  all  cases  in  which  it  should  appear  to  them  from  the 
inquiry  provided  for  in  the  preceding  section,  that  the  purchasers 
and  present  owners  were  of  doubtful,  or  of  no  pecuniary  respon- 
sibility, sell  to  the  persons  interested,  or  to  those  holding  under 
them,  the  lands  so  bought  by  them  at  any  of  the  sales  aforesaid, 
at  a  price  equal  to  the  present  value  of  the  same,  exclusive  of 
the  improvements  made  thereon  since  said  sale,  and  after  de- 
ducting from  the  value  of  said  improvements  a  reasonable  rent 
or  allowance*for  the  use  and  occupation  of  the  premises,  should 
deduct  therefrom  the  payments  made  for  principal  of  the  pur- 
chase money,  and  compute  interest  on  the  balance  for  such  time 
as  the  interest  had  not  already  been  paid,  and  should  issue  new 
certificates  to  the  holders,  and  take  their  bonds  for  the  amount 
of  such  balwce  and  interest  in  the  usual  maimer,  payable  a€  the 
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lunuJ  time  and  times,  and  with  the  like  condition  of  bonds  in 
SDch  cases.  ' 

After  the  passage  of  the  act,  appraisers  were  appointed,  who 
proceeded  to  the  reservation,  and  were  some  four  or  five  weeks 
examining  into  the  matter  and  making  their  report.  After- 
wards Hubbard,  Boot  and  Rose  attended  npon  the  commission- 
ers of  the  land  office,  and  the  clerks  in  the  comptroller's  office 
occasionally  daring  the  summer ;  and  finally,  on  the  Ist  of  No- 
vember, 1850,  the  computations  were  made  and  new  certificates 
issaed.  At  this  time  there  were  sixty-three  settlers  on  the  res- 
ervation, and  the  aggregate  amount  of  their  indebtedness  to  the 
state  was  some  $79,000,  which  was  compounded  for  som  e  $20,000 ; 
deducting  an  amount  nearly  equal  to  $59,000,  and  making  the 
per  centage  to  Gregg  on  the  amount  deducted,  $5829.98.  Gregg 
seems  to  have  had  nothing  to  do  with  the  matter,  personally, 
after  the  bill  passed  the  legislature. 

Gregg  had  an  interest  to  be  relieved  to  the  extent  of  $1551.- 
50.  The  amount  deducted  from  his  indebtedness  was  $989.36. 
Dexter  Hubbard's  indebtedness  was  $3860.95,  from  which  was 
deducted  $2466.76.  Boot's  indebtedness  was  $1928.31,  from 
which  was  deducted  $1899.47.  The  defendant's  indebtedness 
was  $3166.74,  from  which  was  deducted  $2638.68.  In  Janu- 
ary, 1850,  and  about  the  time  the  second  petition  was  present- 
ed to  the  legislature,  iSubbard  agreed  with  Gregg  that  he  was 
to  assist  him  to  procure  the  passage  of  the  bill,  and  as  a  con- 
sideration therefor  was  to  have  three-tenths  of  the  ten  per  cent, 
promised  to  Gregg.  Boot  and  Bose  were  also  employed  by 
^^gg-  On  the  10th  January,  1851,  Gregg  assigned  to  James 
B.  Bose  and  Dexter  Hubbard  all  the  money  due  or  to  become 
due  to  him  by  virtue  of  the  contract  of  the  9th  of  January, 
1849.  On  the  23d  April,  1851,  Hubbard  and  Boot  assigned  to 
James  B.  Bose  and  Elias  Y.  Hawley,  the  plaintiffs  in  this  suit, 
"  Al],  our  and  each  of  9ur  rights,  interests,  claims,  demands, 
ehoses  in  actions  and  accounts  against  the  persons  whose  names 
are  subscribed  to  the  agreement  in  writing  to  Absalom  Gregg 
hereto  annexed,  and  each  and  every  of  them,  whether  arising 
upon,  or  in  any  way  connected  with  said  agreement,  or  other- 
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wise  existing  against  them  in  our  favor,  or  in  favor  of  either  of 
us,  alone,  or  in  connection  with  said  Gregg,  or  any  other  person 
or  persons,  with  full  power  and  authority  to  collect  and  com- 
promise said  claims  as  they  may  see  fit."  In  the  early  part  of 
1852,  the  plaintiffs  brought  this  action.  The  complaint  sets 
forth  the  contract  with  Gregg  of  the  9th  January,  1849 ;  it  then 
avers  that  Gregg,  in  pursuance  of  said  agreement,  attended  the 
legislature  in  session  at  Albany  at  the  date  of  the  agreement, 
and  also  the  session  of  the  next  legislature,  during  the  following 
winter  and  spring  of  1850,  and  not  only  used  his  own  influence, 
efforts  and  labor,  but  obtained  and  secured  the  efforts,  labor  and 
services  of  others,  his  counsellors,  agents  and  servants,  in  behalf 
of  said  defendant,  and  by  means  thereof  did  procure  during  the 
said  session  of  the  legislature  of  1850,  the  passage  of  such  a 
law  as  was  contemplated  by  said  agreement,  having  for  its  ob- 
ject relief  to  said  defendant  and  others,  purchasers  therein 
mentioned  ;  and  in  so  doing  Gregg  paid,  laid  out  and  expended 
in  behalf  of  said  defendant,  and  at  his  request,  large  sums  of 
money  for  his  own  personal  expenses  and  disbursements  and 
otherwise,  in  and  about  the  business  of  the  said  defendant,  and 
at  his  request.  That  under  and  in  pursuance  of  said  law  a  new 
certificate  was,  after  the  passage  thereof,  and  before  the  com- 
mencement of  this  suit,  issued  to  the  said  defendant  by  the 
state  of  New  York,  bearing  date  on,  to  wit,  the  Ist  November, 
1850,  upon  a  different  basis  firom  that  upon  which  his  certificate 
rested  at  the  time  said  agreement  was  entered  into,  and  said 
defendant's  former  certificate  was  surrendered  by  said  defendant 
and  canceled  by  the  state,  and  at  the  time  of  the  issue  of  said 
new  certificate  the  sum  of  $2638.66  was  canceled  firom  the 
amount  of  indebtedness  existing  upon  the  lands  of  the  said  de- 
fendant, due  the  state  of  New  York,  which  was  canceled  in 
pursuance  of  said  law,  and  said  defendant  by  reason  of  the 
premises  before  stated  became  and  was  indebted  and  liable  to 
pay  to  said  Absalom  Gregg  the  sum  of  $263.66,  and  which  he 
the  said  defendant,  after  the  passage  of  the  act,  promised  in 
consideration  of  the  premises  to  pay  said  Absalom  Gregg. 
The  complaint  further  avers  that  on  the  10th  January,  1851, 
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the  defendant  was  indebted  to  Gregg  in  the  farther  sum  of 
J150  for  ifork,  labor  and  services  performed  by  Gregg,  his 
agents  and  servants,  in  and  about  the  business  of  the  defendant, 
and  for  money  paid,  laid  out  and  expended  by  Gregg  for  the  de- 
fendant. That  the  defendant  was  on  that  day  also  indebted  to 
Dexter  Hubbard,  Oliver  P.  Boot  and  James  B.  Bose,  in  the 
further  sum  of  $150  for  the  work,  labor  and  services  of  said 
Hubbard,  Boot  and  Bose,  and  each  of  them,  their  agents  and 
servants,  and  the  agents  and  servants  of  each  of  them  jointly 
and  severally  in  and  about  the  business  of  the  defendant,  and 
for  the  defendant,  and  on  his  account,  and  at  his  request,  and 
for  money  paid,  laid  out  and  expended  by  said  Hubbard,  Boot 
and  Bose,  jointly  and  severally,  and  for  board  and  lodging  found 
and  provided  by  them  jointly  and  severally,  for  the  defendant, 
on  his  account  and  at  his  request.  That  the  several  claims 
mentioned  have  since  the  10th  January,  1851,  been  sold  and 
assigned  to  the  plaintiffs  jointly,  and  who  are  now  the  bona  fide 
owners  and  holders  of  the  claims,  and  the  real  parties  in  interest. 
The  action  was  referred  to  Amos  Dean,  Esq.  as  referee.  On 
the  hearing  numerous  exceptions  were  taken  by  the  defendant 
to  the  admission  and  rejection  of  evidence.  In  May,  1853,  the 
referee  made  his  report,  by  which  he  found  as  a  conclusion  of 
law,  that  the  defendant  was  indebted  to  the  plaintiffs  in  the  sum 
ef  $263.86.  He  also  found  as  matters  of  fact,  '<  that  on  or  about 
the  9th  January,  1849,  the  defendant  retained  and  employed  for 
the  then  present  session  of  the  legislature  of  this  state,  and  if 
necessary  for  the  next  ensuing  session,  one  Absalom  Gregg,  to 
render  for  him  services  in  obtaining  for  him  relief  under  a  pur^ 
chase  formerly  made  by  him  from  the  state  of  certain  lands  in 
Oneida  reservation ;  whicb  retainer  and  employment  had  never 
been  legally  recalled,  annulled  or  otherwise  terminated,  except  by 
the  obtaining  of  the  relief  sought ;  that  services  were  rendered  by 
said  Gregg  under  and  in  pursuance  of  said  retainer  and  employ- 
ment ;  that  Dexter  Hubbard,  Oliver  P.  Boot  and  James  B.  Bose, 
each  rendered  services  in  the  legislature  of  1849  or  1850,  one  or 
both,  and  principally  in  the  latter,  which  were  legal,  were  designed 
to,  and  did,  have  the  effect  to  procure  relief  j  that  Roo.t  was  ror 
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tained  by  the  defendant  and  employed  by  him  to  render  service 
during  the  session  of  the  legislature  of  1850,  and  was  also  sub- 
sequently retained  and  employed  by  him  to  render  servioes  be* 
fore  the  appraisers  and  commissioners  of  the  land  office ;  that 
Hubbard  was  employed  by  Gregg,  and  rendered  services  under 
siich  retainer  and  employment,  and  that  the  rendition  of  said 
services  was  well  known  to  the  defendant,  who  approved  of  the 
same ;  that  Bose  was  retained  and  employed  by  Gregg,  Hub- 
bard and  Root,  and  rendered  services  under  such  retainer  and 
employment,  both  during  the  legislative  session  of  1850  and  af- 
terwards before  the  commissioners  of  the  land  office  ;  that  such 
retainer  or  employment,  or  the  services  rendered  in  pursuance 
thereof^  were  known  to  the  defendant,  who  approved  of  the  same 
and  was  ready  and  willing  to  avail  himself  of  all  the  benefits  and 
advantages  which  were  derived  from  all  the  services  thus  ren- 
dered, as  well  those  rendered  by  the  said  Bose,  as  by  the  said 
Gregg,  Hubbard  and  Boot."  The  referee  in  his  opinion  accom- 
panying his  report,  arrived  at  the  conclusion  that  the  contract 
sued  upon  was  illegal  and  void,  but  reposing  himself,  as  he  says, 
"  more  on  the  broad  features  of  the  case,  than  upon  any  partic- 
ular statement  by  any  particular  witness ;"  he  thinks  it  evident 
from  the  whole  case  that  there  was  a  retainer  and  employment 
of  Gregg,  which  was  never  revoked  or  withdrawn,  and  that 
there  was  also  a  retainer  and  employment  of  Hubbard,  Root 
and  Bose ;  that  all  these  rendered  legcd  services,  which  were 
effectual,  and  resulted  in  complete  success ;  that  the  defendant 
enjoys  the  fruits  of  them,  and  he  knows  of  no  good  reason  why 
the  defendant  should  not  be  held  to  pay  for  them.  In  regard  to 
the  amount,  he  does  not  think  the  principle  of  ten  per  cent  on  the 
amount  of  relief  obtained,  to  be  severe  or  out  of  the  way.  The 
report  was  for  $263.86. 

J.  H.  Reynolds^  for  the  plaintiff 

T.  Jenkins,  for  the  defendant. 

By  the  Court,  Wright,  J.     Whatever  may  be  the  rights  of 
the  parties  to  this  controversy,  or  however  ungracious  and  in- 
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equitable  the  conduct  of  the  defendant  in  resisting  the  claim  of 
the  plaintiffs,  one  thing  is  very  manifest,  that  all  were  parties 
in  concocting  and  consummating  a  scheme  which  resulted,  if  not 
in  plundering  the  state  of  some  sixty  thousand  dollars,  at  least 
in  inducing  the  bestowal  of  that  sum  on  her  debtors,  as  a  mere 
gratuity.  The  state  was  the  victim ;;  the  public  treasury  de- 
pleted ;  and  this  action  grows  out  of  a  controversy  between  the 
victors  and  the  instruments  used  by  them  in  effecting  the  end. 
The  state,  in  1840  and  1841,  sold  in  separate  parcels  of  about 
100  acres  each,  under  the  direction  of  the  surveyor  general,  a 
large  tract  of  land  lying  in  the  counties  of  Oneida  and  Madison, 
whieh  had  been  acquired  by  treaty  with  the  Oneida  Indians. 
On  these  sales  one  quarter  of  the  purchase  money  was  required 
to  be  paid  down,  and  the  residue  to  be  secured  by  bond  of  the 
purchaser  with  six  per  cent  interest  to  the  state ;  the  purchaser 
receiving  the  certificate  of  the  surveyor  general  showing  such 
sale,  which  entitled -the  holder  of  such  certificate  to  letters  pa- 
tent when  the  whole  purchase  price  was  paid  into  the  state 
treasury.  In  1849  and  1850,  the  purchasers  or  settlers  of  the 
several  parcels  of  land  were  indebted  to  the  state,  in  the  aggre- 
gate,* over  the  sum  of  seventy-eight  thousand  dollars.  In  Janu- 
ary, 1849,  they  set  on  foot  a  scheme  to  rid  themselves  of  a  por- 
tion of  this  indebtedness  without  actual  payment  into  the  state 
treasury,  whilst  they  retained  their  lands  and  the  improvements 
made  on  them.  The  legislature  were  to  be  asked  to  permit 
them  to  surrender  their  old  certificates  of  purchase,  absolve 
them  from  further  liability  on  the  bonds  given  at  the  original 
sale,  and  permit  them  to  hold  the  lands  and  receive  title  there- 
for on  payment  to  the  state  of  the  value  as  ascertained  by  a 
new  appraisal,  deducting  therefrom  whatever  the  petitioners  had 
before  paid  into  the  treasury  of  the  state.  A  petition  to  this 
effect  was  got  up  and  signed  by  the  purchasers  or  settlers,  and 
on  the  same  day  fifty-nine  of  them  entered  into  an  agreement 
in  writing  with  one  Absalom  Gregg,  (who  himself  was  largely 
interested  in  procuring  the  relief,)  that  in  consideration  of  Gregg 
Qfiing  his  influence,  efforts  and  labor  in  procuring  the  passage 
Vol.  XXI.  47 
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of  a  law  by  the  legislature,  having  for  its  object  the  relief  asked 
fojr  to  the  settlers  in  their  petition,  and  in  case  of  his  procuring 
the  passage  of  the  law  at  the  present  or  next  session  of  the 
legislature,  they  jointly  and  severally  promised  and  agreed  to 
pay  to  him  the  sum  of  ten  per  cent  upon  the  amount  of  money 
or  sum  which  should  be  canceled  from  their  existing  indebted- 
ness, and  to  be  embraced  in  such  law.  At  the  date  of  the 
agreement  they  advanced  and  paid  to  Gregg  the  sum  of  twenty- 
five  dollars ;  and  the  agreement  further  provided  that  in  the 
event  of  the  passage  of  the  law  that  sum  was  to  be  ratably 
credited  towards  the  payment  of  the  ten  per  cent.  In  case 
Gregg  failed  to  secure  the  passage  of  the  law,  the  settlers  were 
to  be  absolved  from  all  liability  for  his  services. 

In  pursuance  of,  and  with  the  view  of  carrying  out  this  con- 
tract, Gregg  attended  at  the  session  of  the  legislature  in  1849. 
He  succeeded  in  procuring  a  bill  to  pass  the  assembly  giving 
relief  to  some  sixteen  of  the  settlers;  but  it  fidled  to  pass  the 
senate  and  become  a  law.  In  January,  1850,  at  a  meeting  of 
the  settlers,  another  petition  was  got  up  and  forwarded  to  the  )eg« 
islature  by  the  hand  of  one  Dexter  Hubbard,  (who  was  largely  in^ 
terested  in  the  relief  and  who  engaged  to  attend  at  Albany,  on  the 
payment  of  his  expenses.)  As  Gregg's  contract,  however,  extendi 
ed  to  the  sessions  of  1849  and  1850,  he  was  not  disposed,  in  1850, 
to  release  the  obligations  of  the  settlers  under  it  without*  a  fiir^ 
ther  trial.  Hubbard  entered  into  an  arrangement  to  aid  him 
upon  the  condition  of  receiving  three-tenths  of  the  ten  per  cent 
in  case  of  success,  whilst  he  was  at  the  same  time  drawing  money 
from  the  settlers  to  meet  his  expenses.  Oliver  P.  Root,  (another 
person  largely  interested  in  the  relief,)  and  who  had  promised 
in  1850,  to  attend  the  legislature  in  behalf  of  the  settlers  with* 
out  compensation,  also  joined  and  acted  with  Gregg.  They  se- 
cured the  services  of  one  Rose,  then  the  clerk  of  the  assembly. 
After  importuning  the  members,  following  them  to  their  rooms, 
appearing  before  the  committees  of  the  assembly  and  senate  in 
public  and  in  private,  drawing  up  the  report  and  bill  for  the 
assembly  committee,  pertinaciously  urging  and  inducing  the 
senate  committee  to  report  in  favor  of  the  bill,  after  they  had 
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detennmed,  and  bo  aiinoanced,  to  report  against  it ;  they  finally 
procured  a  law  to  be  passed,  directing  the  comptroller  to  receive 
back  the  old  certificates  of  purchase,  and  cancel  and  deliver  np 
the  old  bonds  given  to  the  state,  providing  that  the  commissioiv> 
ers  of  the  land  office  should  cause  an  inquiry  to  be  made  into 
the  pecuniary  circumstances  of  each  of  the  several  owners  of  lots 
and  parts  of  lots  in  the  purchase,  and  a  re-appraisal  of  the  bts 
at  their  present  value,  exclusive  of  the  improvements  made 
thereon  since  the  original  sale,  and  also  providing  that  on  the 
surrender  of  the  original  certificates,  the  commissioners  of  the 
land  office  should  in  all  cases,  in  which  it  should  appear  to  them 
firom  the  inquiry  provided  for  in  the  act,  that  the  purchasers 
and  present  owners  were  of  doubtful  or  no  responsibility,  sell  to 
the  persons  interested  or  to  those  holding  under  them,  the  lands 
so  bought  by  them  at  the  original  or  any  previous  sale,  at  a 
price  equal  to  the  present  value  of  the  same,  exclusive  of  the 
improvements  made  thereon  since  the  original  sale  ;  and  after 
deducting  from  the  value  of  the  improvements  a  reasonable  rent 
or  allowance  for  the  use  and  occupation  of  the  premises,  should 
deduct  therefrom  the  payments  made  for  principal  of  the  pur- 
diase  money,  and  compute  interest  on  the  balance  for  such  time 
as  the  interest  had  not  already  been  paid,  and  issue  new  oertifi- 
eates  to  the  holders,  and  take  their  bonds  for  the  amount  of 
such  balance  and  interest.  But  something  further  was  to  be 
done  before  the  law  could  be  made  available  to  the  settlers. 
The  commissioners  ol  the  land  office  were  to  institute  an  inquiry 
into  the  pecuniury  responsibility  of  the  holders  of  the  lands^ 
and  to  cause  the  lands  to  be  appraised  at  their  then  value,  de- 
ducting  improvements.  Hubbard,  Root  and  Rose  attended  upon 
tiie  commissioners  of  the  land  office,  obtained  the  appointment 
of  appraisers,  attended  upon  the  appraisers,  and  upon  the  com* 
putations  of  the  clerks  in  the  comptroller's  office,  and  succeeded 
about  the  1st  November,  1850,  in  having  the  old  certificates 
surrendered  and  old  bcmds  canceled,  and  new  ones  issued ;  and 
the  aggregate  mdebtedness  of  the  settlers,  which  was  $78,890, 
reduced  to  $19,960.  Through  their  efibrts  and  influence  with 
the  legblatore  and  the  commissioners  of  the  land  office,  the  stat^ 
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was  the  loser  to  the  extent  of  $58,929 ;  whilst  Gregg  was  per- 
sonally relieved  to  the  extent  of  $989.86 ;  Hubbard  to  the  ex- 
tent of  $2,466.70,  and  Root  $1899.47,  or  within  thirfcy  dollars 
of  his  entire  indebtedness.  Rose,  as  he  had  no  pecuniary  in- 
terest in  the  purchase,  got  nothing. 

In  January,  1851,  Gregg  assigned  to  Rose  and  Hubbard  all 
the  moneys  due  and  to  become  due  to  him  by  virtue  of  the  con- 
tract of  the  9th  January,  1849,  and  in  April  following,  Hubbard 
and  Root  assigned  to  the  plaintiflb  in  this  suit  all  their  claims 
or  demands  against  the  settlers  who  entered  into  the  agree- 
ment with  Gregg,  whether  arising  upon  or  in  any  way  connected 
with  the  agreement  or  otherwise  existing  against  them.  The 
defendant,  who  was  one  of  the  persons  that  executed  the  con- 
tract with  Gregg,  and  whose  indebtedness  to  the  state  was  caor 
celed  to  the  amount  of  $2638.68,  refused  to  pay  the  ten  per 
cent  as  provided  for  by  the  agreement,  and  the  plainti£fs,  as 
assignees  of  Gregg,  and  also  of  Hubbard  and  Root,  brought 
their  action  to  enforce  such  contract  and  recover  the  sum  stipu- 
lated to  be  paid  thereby.  In  their  complaint  they  counted  upon 
the  contract,  adding  thereto  a  general  quantmn  meruit  for  labor 
and  services  rendered  alike  by  Gregg,  Hubbard,  Root  and  Rose, 
at  the  request  of  the  defendant. 

The  principal  and  perhaps  the  sole  inquiry  in  the  case  relates 
to  the  validity  of  the  contract  sought  to  be  enforced.  The  d^ 
fendant  may  have  availed  himself  of  the  services  of  Gregg,  and 
those  employed  under  the  latter,  to  reap  a  benefit,  and  in  one 
point  of  view,  as  it  respects  Gregg  and  his  assignees,  it  may  be 
ungracious  and  inequitable  to  resist  the  claim ;  yet  if  the  con- 
tract contravene  public  policy,  offending  public  morality  and  de- 
cency and  for  that  reason  is  illegal  and  void,  this  court  should 
not  lend  its  aid  to  enforce  it^  or  assist  the  illegal  transaction  ia 
any  respect.  Courts  of  justice  will  leave  the  parties  to  a  con- 
tract or  transaction  prohibited  by  the  common  law  or  statute,  in 
the  condition  in  which  they  find  them,  yielding  no  assistance  to 
either  party  in  enforcing  the  illegal  compact  The  contract  in 
this  case  is  one  on  its  face  stipulating  for  lobby  services ;  or,  ia 
#fiect,  the  sale  of  the  personal  influence^  efibrts  and  labor  of 
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Gregg  to  procure  the  enactment  of  a  private  statute,  having  for 
its  object  the  relief  of  the  purchasers  on  the  Oneida  reservation. 
It  is  this,  in  legal  effect :  a  large  number  of  debtors  to  the  state, 
being  desirous  of  relief,  combined  together  in  an  appeal  to  the 
legislative  bounty.  So  far,  perhaps,  it  was  legal  and  proper  to 
go.  It  was  their  right  to  petition  the  legislature,  leaving  the 
bestowal  of  the  public  bounty  to  their  untrammeled  action.  It 
may  be  also,  that  they  had  the  right  to  enforce  their  claims 
upon  the  justice  and  bounty  of  the  state,  by  appearing  openly 
in  person  or  by  counsel  before  the  proper  legislative  committees, 
to  urge  such  claims ;  though  this,  to  say  the  least,  is  a  reflection 
upon  the  ability  and  industry  of  our  legislators.*  But  they  went 
further.  Gregg  was  especially  appointed  and  selected  by  them, 
not  to  proceed  to  the  legislature  with  their  petition,  and  cause  it 
to  be  presented,  and  as  their  counsel  openly  and  fairly  urge  the 
justice  of  their  claims  before  the  proper  committees,  but  to  use 
his  personal  influence,  efforts  and  labor  to  procure  the  passage 
of  the  law ;  and  in  the  event  of  success  he  was  to  be  rewarded 
with  the  largest  share,  of  the  extorted  bounty.  This  was  sub- 
stantially a  contract  for  lobby  services,  of  every  kind  and  descrip- 
tion necessary  to  accomplish  the  end ;  and  Gregg  so  understood 
and  acted  upon  it.  The  settlers  contracted  for  the  exercise  of 
his  personal  influence  with  the  legislature  to  procure  the  law ; 
and  success  attending  such  exercise,  he  was  to  have  his  reward ; 
otherwise  not.  He  was  to  accomplish  his  mission,  viz.  the  pro- 
curing of  the  law  by  his  '^  influence,  efforts  and  labor,"  or,  failing 
therein,  to  receive  nothing  for  their  exercise.  What  is  this  but 
a  cop  tract  to  procure  the  enactment  of  a  private  statute?  What 
else  but  an  agreement  in  respect  to  lobby  services,  and  in  effect 
providing  for  the  sale  of  the  personal  influence  of  Gregg  to  pro- 
cure the  passage  of  a  private  law  ?  And  being  so,  it  is  void  as 
inconsistent  with  public  policy.  Our  government  is  founded 
theoretically  upon  the  most  pure  and  exalted  public  virtue. 
Public  policy  demands  that  her  legislators  and  executive  officers 
shall  discharge  the  important  trusts  and  duties  committed  to 
them  independently,  uninfluenced  by  any  illegitimate  or  sinister 
agencies.    It  is  against  the  genius  and  policy  of  our  govern- 
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tnent  that  her  legislature  and  executive  officers  shall  be  sur- 
rouDtled  by  swarms  of  hired  retainers  of  the  claimants  upon 
public  bounty  or  justice.  The  nuisance  has  become  almost  in- 
tolerable ;  and  all  that  is  required  to  make  it  quite  so,  is  for 
courts  to  tolerate  contracts  in  respect  to  the  services  of  these  re- 
tainers, and,  by  action,  enforce  claims  for  their  services.  This 
case  presents  a  vivid  picture,  from  beginning  to  end,  of  the  mis-t 
chiefs  to  sound  legislation  and  enlightened  and  independent  ac- 
tion of  public  officers,  growing  out  of  the  busy  and  corrupt  inters 
ference  of  those  who  haunt  the  sessions  of  the  legislature,  and 
the  halls  of  the  executive  departments  of  the  government.  The 
whole  affair,  in  essence  and  effect,  was  against  the  soundest  prin- 
ciples of  public  policy,  as  it  tended  to  withhold  from  the  legisla- 
tive and  public  officers  the  knowledge  of  facts,  necessary  for  an 
adequate  performance  of  their  public  duties,  and  supplied  their 
place  with  misrepresentations,  importunity  and  artifice.  I  am 
not  disposed  to  tolerate  or  enforce  a  contract,  or  even  a  transac- 
tion of  the  kind  counted  on.  It  is  void,  and  should  be  bo  held 
as  manifestly  against  public  policy.  The  doctrine  is  settled  bj 
the  courts  that  contracts  in  respect  to  lobby  services  are  void, 
and  also  all  like  contracts.  {Clippenger  v.  Hepbaughy  5  Watts 
^  Serg.  815.  Puller  v.  DaWB^,  18  Pick.  472.  Harris  v. 
Roof's  E3?r,  10  Barb.  489.  Tilson's  Trustees  v.  Himes,  6 
Penn.  R.  452.  1 '  Verm.  R.  264.  Gray  v.  Hook,  4  Ckmist. 
449.)  In  Clippenger  v.  Hepbaugh,  (5  Watts  ^  Serg.  815,) 
the  doctrine  was  asserted  and  maintained,  that  where  the  tend- 
ency of  a  contract  is  contrary  to  sound  morality  and  public  pol- 
icy, leading  necessarily  in  the  hands  of  designing  and  eorfnpi 
men  to  improper  tampering  with  members,  and  the  use  of  an 
extraneous  secret  influence  over  an  important  branch  of  the  gov- 
ernment, it  is  not  enforceable,  and  the  court  declared  vend  a 
contract  to  procure  the  enactment  of  a  private  statute.  In  Har- 
ris V.  Roof's  Ex'rs,  (10  Barb.  489,)  it  was  held  that  no  action 
would  lie  for  services  as  a  lobby  agent,  in  attending  to  a  claim 
before  the  legislature ;  agreements  in  respect  to  such  services 
being,  against  public  policy  and  prejudicial  to  sound  legislation. 
'*  I  cannot  think,  '^  says  Hand,  J.,  in  the  latter  case,  "it  good 
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pabfio  policy  to  reqnire  oar  courts  to  enforce  such  contracts. 
It  can  neither  be  necessary  or  proper  for  the  legislature  to  be 
surrounded  by  swarms  of  hired  retainers  of  the  claimants  upon 
the  public  bounty  or  justice ;"  and  the  court  set  aside  the  report 
of  a  referee,  for  the  reason  that  no  action  could  be  founded  upon 
th^  principal  charges  allowed,  which  were  for  services  and  ex- 
penses in  attending  upon  the  legislature  to  urge  a  claim  of  the 
defendant's  testator.  But  were  we  without  authority  or  prece- 
dent, the  contract  in  this  case  manifestly  contravening  sound 
morality  and  public  policy,  on  reason  and  principle  we  should 
not  hesitate  to  declare  it  illegal  and  void ;  saying  to  the  parties 
that  a  court  of  justice  shall  not  be  successfully  invoked  to  aid 
or  assist  the  transaction  in  any  respect. 

The  referee  had  no  difficulty  in  holding  void  the  contract 
upon  which  the  action  was  based ;  yet  he  reported  in  favor  of 
the  plaintiffs  for  an  amount  equal  to  the  ten  per  cent  stipulated 
to  be  paid  by  the  void  contract.  He  says:  "I  repose  myself 
more  upon  the  broad  features  of  the  case  than  I  do  upon  any 
particular  statement  made  by  any  particular  witness.  I  think 
it  evident  from  the  whole  case,  that  there  was  a  retainer  and 
employment  of  Gregg,  which  was  never  revoked  or  withdrawn, 
and  that  there  was  also  a  retainer  and  employment  of  Hubbard, 
Root  and  Rose ;  that  all  three  rendered  legal  services,  which 
were  effectual  and  resulted  in  complete  success ;  that  the  de- 
fendant enjoys  the  full  benefit  of  them,  and  I  know  of  no  good 
reason  why  he  should  not  be  held  to  pay  for  them."  And  these 
hcis  he  finds  to  have  been  satisfactorily  proved.  This  reason- 
ing seems  most  extraordinary.  It  is  in  substance  this :  you, 
Gregg,  contracted  and  was  retained  to  do  an  illegal  service,  and 
you  called  in  to  your  aid,  with  the  knowledge  of  the  defendant, 
Hubbard,  Root  and  Rose,  and  finally  succeeded  in  accomplish- 
ing the  end  from  which  the  defendant  has  reaped  a  benefit. 
The  service  which  you  contracted  to  perform,  or  was  retained 
to  do,  contravened  public  policy,  and  hence  the  contract  was 
illegal,  and  no  recovery  could  be  had  for  the  rendition  of  the 
services.  The  contract  was  an  entire  one,  and  though  under  it 
0regg  and  his  compeers  may  have  performed  some  services  that 
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were  legal,  yet  he  cannot  recover  for  them,  as  the  consideration 
being  indivisible,  the  whole  contract  is  void,  and  no  action  can 
be  based  upon  it.  But  as  the  proof  shows  that  in  acting  under 
the  contract,  or  npon  a  retainer  of  the  defendant,  they  rendered 
legal  services  which,  with  the  illegal,  were  effectual,  and  result- 
^ed  in  complete  success,  the  full  benefit  of  which  the  defendant 
is  enjoying,  he  should  pay  Gregg  for  the'  services  which  he 
could  be  legally  retained  to  perform.  As  a  model  of  legal 
reasoning,  I  confess  that  this  is  to  me  incomprehensible.  If 
the  contract  be  an  entire  one  and  it  be  void  in  part,  it  is  void 
in  toto.  If  any  part  of  an  indivisible  promise,  or  any  part  of 
an  indivisible  consideration  for  a  promise,  is  illegal,  the  whole 
is  void,  and  no  action  can  be  maintained  on  it.  Holding  the 
written  contract  with  Oregg  to  be  void,  there  could  be  no  re- 
covery under  it,  even  for  services  that  Gregg,  and  those  whom 
he  employed,  might  legally  have  performed.  An  illegal  ele- 
ment being  incorporated  in  an  instrument  in  which  the  bargain 
is  one,  the  consideration  one,  and  the  covenant  one,  the  whole 
is  vitiated.  That  was  so  with  Gregg's  contract,  and  effectually 
disposed  of  that  branch  of  the  plaintiff's  oase.  So,  also,  all 
contracts  growing  out  of  or  connected  with  any  illegal  or  im- 
moral contract  or  transaction  are  void.  If  the  contract  be  in 
part  only  connected  with  an  illegal  transaction,  and  grows  im- 
mediately out  of  it,  though  it  be  in  fact  a  new  contract,  .it  is 
equally  tainted  by  the  illegality  of  the  transaction  from  which 
it  sprung.  (4  Wash.  C.  C  jR.  297.  11  Wheaton,  258.  4 
Comst.  449.)  The  test,  says  Mr.  Chitty,  whether  a  demand 
connected  with  an  illegal  transaction  is  capable  of  being  en- 
forced at  law,  is,  whether  the  plaintiff  requires  any  aid  from 
the  illegal  transaction  to  establish  his  case.  {Chit,  on  Ckn. 
657,  and  cases  cited.)  If  there  was  any  such  retainer,  there- 
fore, as  the  referee  .supposes,  in  this  case,  it  was  not  less  void 
than  the  written  contract  between  Gregg  and  the  settlers.  All 
the  services  rendered  by  Gregg,  Hubbard,  Root  and  Rose, 
were  either  under  Gregg's  written  contract  or  growing  out  of 
or  in  furtherance  of  the  illegal  transaction  contemplated  by 
such  contract.    They  were  connected  with  and  were  a  part  of 
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the  plan  and  means  used  to  carry  an  act  through  the  legisla- 
ture in  conformity  to  that  which  Ghregg  had  let  out  his  per- 
sonal influence  and  efforts  to  procure.  Whether  Hubbard, 
Soot  and  Rose  were  employed  by  Gregg,  or  rendered  services 
on  the  direct  retainer  of  the  settlers,  towards  the  accomplish- 
ment of  the  illegal  end  in  view,  (as  the  referee  finds,  I  think 
in  opposition  to  the  proof,)  can  make  no  difference.  In  either 
view  we  come  back  to  the  questions  whether  a  recovery  can  be 
had  for  lobby  services  rendered  in  pursuance  either  of  a  written 
or  a  parol  agreement ;  and  whether  the  court  finding  a  trans- 
action to  exist  tainted  with  immorality  and  corruption,  and 
hence  illegal,  shall  so  far  countenance  and  uphold  the  corrupt 
thing,  as  to  undertake  to  sift  from  it  some  slight  service  unex- 
ceptionable and  meritorious  in  itself,  but  tainted  by  its  connec- 
tion; and  for  the  reason  that  the  actors  were  successful  by 
the  use  of  means  legal  and  illegal,  uphold  and  sustain  a  claim 
for  those  services  that  they  might  legally  perform,  upon  the 
ground  that  the  defendant  has  availed  himself  of  and  reaped 
benefits,  the  fruits  of  the  mixed  service^ 

This  is  what  the  referee  undertook  to  do.  Gregg  held  his 
written  contract,  claiming  it  as  a  valid  and  subsisting  agree- 
ment down  to  the  time  of  the  trial.  The  referee  finds  that 
Gregg  was  retained  by  the  settlers,  and  rendered  legal  services ; 
yet  there  is  no  evidence  in  the  case,  of  a  retainer,  other  than 
that  shown  by  the  contract  itself;  and  a  branch  of  the  defense 
was  that  the  settlers,  in  January,  1850,  had  attempted  to  rid 
themselves  of  the  services  of  Gregg,  which  the  referee  held 
that  they  did  not  accomplish,  as  his  contract  covered  the  ses- 
sions of  1849  and  1850.  The  plaintiffs  sued  upon  Gregg's  con- 
tract, produced  and  proved  it,  and  claimed  the  right  to  recover 
under  it.  Not  only  Gregg,  but  Hubbard  and  Root  claimed  to 
act  under  it,  and  insisted  on  their  compensation,  pursuant  to 
its  provisions.  Rose  was  employed  by  Gregg)  under  that  con* 
tract  In  acting  under  the  contract  they  may  have  performed 
some  slight  service  of  a  legal  character,  such  as  presenting 
the  petition  to  the  legislature,  appearing  openly  to  urge  the 
claim  before  the  appropriate  legislative  committees ;  and  after 
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the  law  passed,  as  it  was  somewhat  obscure  in  its  pbraseology^ 
and  they  had  drawn  it  np  themselves,  perhaps,  appearing  be- 
fore the  commissioners  of  the  land  office  to  explain  it;  but 
beyond  these  they  did  nothing  of  a  legal  or  meritorious  nature; 
nothing  that  can  be  characterized  as  any  thing  more  or  less 
than  lobbying  the  legislature,  the  commissioners  of  the  land 
office  and  the  appraisers.  The  referee  held  the  contract  un' 
der  which  they  all  claimed  to  have  rendered  the  service  tar 
which  the  action  is  brought,  illegal  and  void,  and  of  course  no 
recovery  could  be  had  under  it.  The  law  pronounced  the 
transaction  an  illegal  one.  not  because  in  carrying  it  out  the 
actors  might  or  might  not  do  something  prejudicial  to  sound 
legislation  or  official  integrity,  but  because  the  thing  itself,  in 
its  nature  and  essence,  was  contrary  to  good  morals  and  sound 
public  policy.  When  the  referee  properly  held  the  contract 
to  be  void,  and  that  no  action  could  be  maintained  for  ser- 
vices as  lobby  agents,  he  effisctually  disposed  of  the  whole  case. 
He  could  not,  (finding  a  general  qtumtum  meruit  count  in 
the  complaint,  and  which  under  the  code  was  no  valid  state- 
ment of  a  distinct  cause  of  action,  nor  intended  to  be,)  sift 
out  of  the  transaction  what  he  chooses  to  term  legal  ser- 
vices, rendered  in  the  pursuit  of  an  illegal  object,  and  inter- 
mixed with  an  illegal  transaction  brought  to  a  successful  issue  by 
Oregg  and  his  associates ;  and  because  the  defendant  was  en- 
joying the  fruits  of  such  mixed  service — the  end  and  consum- 
mation of  a  thing  forbidden  by  law — that  he  should  be  made 
to  compensate  the  plaintiffs,  at  least,  for  those  services  that 
might  be  done  in  and  about  the  legislature  and  the  public 
offices,  not  inconsistent  with  sound  policy.  Neither,  if  this 
were  proper,  could  the  referee  guess  at  the  value  of  the  ser- 
vices,  and  because  the  settlers  had  originally  contracted  to  have 
the  whole  illegal  job  completed,  upon  paying  ten  per  cent  on 
the  amount  of  relief  obtained,  fix  the  measure  of  compensa- 
tion at  a  rate  unjustified  by  the  facts  of  the  case.  Upon  the 
principle  on  which  compensation  was  awarded  by  the  referee, 
the  plaintiffs  would  receive  from  all  the  settlers  the  sum  of 
$5,829.98,  for  circulating  and  presenting  their  petition  to  the 
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legislature,  appearing  before  the  legislative  comnutteea  to  urge 
the  law,  (though  none  of  them  were  attorneys  except  Rose,) 
and  appearing  before  the  commissioners  of  the  land  office  to 
explain  it 

Our  conclusions  are,  that  the  contract  under  which  the  plain- 
tiffs claimed  to  recover,  was  inconsistent  with  public  policy, 
and  consequently  illegal  and  void,  and  no  action  could  be 
maintained  upon  it ;  that  the  claim  in  this  case  was  for  ser- 
vices performed  as  lobby  agents^  under  such  contract,  or  upon 
a  retainer  or  agreement  growing  out  of  or  connected  with  the 
illegal  contract  or  the  illegal  transaction  contemplated  by  it ; 
and  hence,  is  equally  illegal ;  and  whether  the  services  be  per- 
formed in  pursuance  of  a  written  or  parol  agreement,  the  de- 
mand cannot  be  enforced  by  action ;  that  holding  a  contract  or 
transaction  illegal  and  void,  and  consequently  not  enforceable, 
such  contract  or  transaction  cannot  be  sifted,  the  legal  services 
rendered  under  it,  or  in  its  pursuit,  separated  from  the  illegal 
service,  and  a  recovery  had  for  so  much  of  the  service  as  shall 
be  adjudged  to  be  legal ;  that  where  an  eftitire  agreement  con- 
tains an  element  which  is  legal  and  one  which  is  void,  being 
against  public  policy,  the  legal  consideration  cannot  be  separated 
from  that  which  is  illegal  and  void,  so  as  to  foand  an  action  on 
the  legal  consideration ;  that  the  action  in  this  case  was  upon 
Gregg's  contract  alone,  and  no  other  separate  and  distinct  cause 
of  action  was  stated  in  the  complaint,  and  that  holding  that 
oontract  void  the  action  failed  altogether.  But  if  this  were 
otherwise,  and  there  is  proof  in  the  case  of  a  direct  and  inde- 
pendent retainer  and  employment  of-  Rose,  Hubbard  and  Boot 
by  the  defendant,  there  is  none  of  Gregg,  and  such  retainer  or 
employment  was  not  to  perform  services  only  legal  in  their 
character,  but  to  &cilitate  a  transaction  in  its  nature  and  es- 
sence void.  That  upon  the  assumption  that  Hubbard,  Root 
and  Rose  performed  services  before  the  commissioners  of  the 
land  office  and  the  appraisers,  that  were  unconnected  with  any 
illegal  contract  or  transaction,  a  claim  for  them  might  be  en- 
fon^ ;  yet  being  mixed  up  with  lobby  services  before  those 
officers,  they  must  share  the  same  fate  with  services  under  the 
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Gregg  contract.  The  services  were  part  and  parbel  of  tbose 
stipulated  for  by  the  illegal  contract  or  rendered  in  furtherance 
of  the  illegal  transaction,  viz :  the  lobbying  through  all  the 
forms  of  legislation,  and  before  the  state  officers,  of  a  private 
statute  giving  relief  to  the  settlers.  As  I  have  remarked, 
courts  of  justice  are  not  required,  in  any  way,  to  aid  the  en- 
forcement of  an  illegal  contract,  or  lend  their  assistance  in  any 
respect  to  an  illegal  transaction.  The  parties  being  in  pari 
delicto,  the  courts  will  leave  them  where  they  find  them,  and 
not  attempt,  as  the  intelligent  referee  did  in  this  case,  to  bal- 
ance equities.  Their  action  is  controlled  by  a  principle  hav*> 
ing  no  respect  to  the  equities  between  the  parties,  or  their 
bad  faith  towards  each  other,  but  rests  upon  the  solid  and 
broad  foundation  of  a  wise  and  prudential  governmental 
policy. 

On  the  hearing  before  the  referee,  numerous   exceptions 

were  taken  by  the  defendant's  counsel  as  to  the  admission  and 

rejection  of  evidence,  (two  or  three  of  which  were  apparently 

well  taken,)  but  as  the  judgment  must  be  reversed  upon  the 

legal  grounds  above  stated,  I  have  not  deemed  it  necessary  to 

critically  examine  them. 

I  The  judgment  entered  on  the  report  of  the  referee  must 

I  be  reversed,   and  a  new  trial  ordered,  with  costs   to  abide 

I  the  event. 

I  [Albany  General  Term,  May  7,  1865.     Parker,   Wright  and  Watttmj 

I  JoBticeB.] 
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In  etinity,  on  a  bill  for  a  specific  performance,  the  leading  inquiry  is,  whether  %n 
conscience  the  contract  should  be  enibroed ;  and  mere  technical  objections  that 
would  defeat  an  action  at  law  for  damages  are  not  allowed  to  produce  inequi- 
table and  oppressive  results. 

If  it  be  conscientious  that  an  agreement  should  be  performed,  though  the  action 
be  lost  at  law  by  the  de&ult  of  the  party  seeking  a  specific  peiibrmance,  it 
will  notvdthstanding,  be  decreed,  where  lime  is  not  the  essence  of  the  contract. 

Thus,  if  a  vendor's  remedy  at  law  is  gone,  by  reason  of  there  having  been  a  mort- 
gage on  the  premises,  so  that  he  could  not  convey  a  good  title  at  the  day  fixed 
upon  by  the  contract,  he  may  bring  a  suit  in  equity  for  a  specific  performance, 
where  the  purchaser  is  in  possession  of  the  premises,  and  will  lose  nothing  by 
the  delay,  and  there  is  nothing  to  show  that  the  parties  have  made  time  of  the 
essence  of  the  contract. 

The  plaintiff  and  defendant  entered  into  a  written  contract  for  the  sale  of  certain 
lands  by  the  former,  to  the  latter,  the  price  to  be  fixed  by  third  persons.  The 
plaintiflGs  were  to  convey  a  perfect  title  to  the  premises,  and  the  defendants 
were  to  pay  the  price  within  ten  days  after  notice  of  the  award.  Within  the 
ten  days  the  vendors  tendered  a  deed,  properly  executed.  No  objection  was 
made  to  the  title.  Shortly  afterwards  the  deed  was  again  tendered  to  the 
president  of  the  defendant's  company.  He  raised  no  objection  that  the  tender 
came  too  late,  or  that  the  property  was  incumbered,  but  subsequently  returned 
the  deed ;  the  defendants,  however,  still  continuing  in  the  possession  and  use 
of  the  land,  and  taking  no  steps  to  abandon  the  contract.  At  the  time  the 
deed  was  tendered  there  was  a  small  incumbrance,  by  mortgage,  upon  the 
farm,  of  which  the  premises  agreed  to  be  sold  were  a  part.  This  was  paid, 
however,  within  18  days  after  the  award  was  made,  and  prior  to  the  com- 
mencement of  the  suit. 

Bdd,  1.  That  the  acts  of  the  defendants  amounted  to  a  waiver  of  the  condition 
to  oonrey  a  perfect  title  within  ten  days  after  notice  of  the  fixing  of  the  amount 
of  the  purchase  money. 

%  That  the  parties  had  not  made  time  the  essence  of  the  contract,  nor  was  it  a 
condition  precedent  to  the  payment  of  the  purchase  money  that  a  perfect  title 
should  be  furnished  within  the  ten  days.  That  there  was  nothing,  therefore,  in 
the  omission  of  the  plaintiffs  to  make  a  perfect  title  within  the  time  specified,  to 
prevent  a  court  of  equity  fh>m  decreeing  a  specific  performance  of  the  contract  by 
thepiurchasers ;  provided  a  good  title  could  be  made  at  the  time  of  the  decree. 

Whether  a  court  of  equity  shall  decree  the  specific  perfbrmance  of  an  agreement, 
is  a  matter  restmg  in  its  discretion ;  but  this  is  a  sound  legal  discretion.  The 
court  win  not  lend  its  aid  to  enforce  an  unconscientious  contract.  The  case 
inesented  must  be  fair,  just  and  reasonable,  the  contract  fVee  from  fVaud,  mis- 
lepceseDtatioo,  or  surprise,  and  not  hard,  unconscionable  or  unequal. 
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It  must  also  be  entered  into  upon  adequate  consideration}  and  when  the  inade- 
quacy of  price,  in  a  contract  to  sell,  is  so  great  as  to  be  condusive  evidence  of 
fraud,  as  where  it  would  shock  the  moral  sense  of  an  indifferent  man,  a  ooort 
of  equity  should  not  carry  it  into  effect 

But  inadequacy  of  price  merely,  without  being  such  as  to  prove  ftaud  oonda- 
sivcly,  the  contract  being  entered  into  deliberately,  and  Mr  in  all  its  parts,  is 
not  an  objection  to  its  being  executed. 

An  award  of  arbitrators  may  be  vitiated  in  a  court  of  equity,  for  partiality  or 
corruption  in.  either  of  them ;  but  it  is  no  ground  for  setting  it  aside  that  the 
arbitrators  erred  in  receiving  impertinent  and  incompetent  evidence. 

In  an  action  for  the  specific  performance  of  a  contract  of  purchase,  the  fkct  that 
arbitrators  chosen  by  the  parties  to  fix  upon  the  price  to  be  paid  for  the  land, 
have  received  and  acted  upon  incompetent  evidence,  is  not  pertinent  proof, 
and  ought  not  to  be  received. 

Where  a  specific  performance  is  decreed  in  ftvor  of  a  vendor,  he  will  be  entitled 
to  interest  on  the  purchase  money  fh>m  the  time  the  deed  was  tendered ;  where 
the  purchaser  is  in  possession  of  the  premises  and  has  not  tendered  the  pur- 
chase money  nor  demanded  a  deed,  and  thereby  put  the  vendor  in  detkuli. 

APPEAL  from  a  judgment  of  the  circuit  court.  The  de- 
fendants' rail  road  having  been  located  over  the  lands  of 
the  plaintiffs,  and  the  parties  not  being  able  to  agree  upon  the 
compensation  to  be  paid  for  the  lands  required  for  the  purposes 
of  the  road,  in  January,  1851,  entered  into  an  agreement  nomi-> 
nating  and  appointing  three  persons,  (or  any  two  of  them,)  ap- 
praisers to  ascertain,  appraise  and  determine  the  compensation 
to  be  paid  to  the  plaintiffs  for  the  lands  required  by  the  defend- 
ants for  the  use  of  the  road,  and  also  all  damages  and  costs  sus- 
tained and  to  be  sustained  in  consequence  of  locating  and 
constructing  the  road.  The  agreement  further  provided  that 
the  appraisers,  or  any  two  of  them,  should  within  three  days 
after  meeting  and  viewing  the  lands,  determine  and  state  in 
writing  the  amount  of  compensation  to  be  paid  by  the  rail  road 
company,  and  within  three  days  afterwards  give  notice  to  each 
of  the  parties  of  such  determination.  It  was  further  agreed  that 
within  ten  days  after  notice  of  such  appraisal  the  plaintifb 
should  execute  and  deliver  to  the  defendants  a  good  and  valid 
deed  of  conveyance  of  the  lands  required,  thereby  conveying  the 
lands  to  the  defendants  by  a  good  title  free  from  incumbrances ; 
and  at  the  time  of  delivery  6f  the  conveyance,  the  defendants 
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shoald  pay  to  the  plaintiffs  the  Bam  or  amount  of  compensation 
ascertained  and  determined  by  the  appraisers  as  aforesaid.  The 
agreement  contained  a  farther  provision,  that  if  either  of  the 
parties  should  refuse,  neglect  or  fail  to  perform  any  of  the  stip- 
ulations contained  in  it,  such  party  failing  should  pay  to  the 
other  the  sum  of  $500 ;  which  sum  was  agreed  on  as  stipulated 
damages  to  be  paid  by  the  defaulting  party. 

On  the  23d  January,  the  arbitrators  met  on  the  premises 
(the  parties  being  present)  and  heard  proofs  and  arguments, 
and  on  the  following  day  two  of  them  made  an  award.  The 
form  of  the  award  was  agreed  on  by  the  counsel  of  the  respective 
parties,  and  a  copy  delivered  to  each  party.  By  this  award  the 
rail  road  company  was  to  pay  to  the  plaintiffs  the  sum  of  $2850, 
and  the  plaintiffs  were,  on  the  tender  and  receipt  of  the  money, 
to  execute  a  conveyance  of  the  premises,  according  to  the  terms 
of  the  submission.  The  land  taken  was  short  of  three  acres. 
On  the  third  of  February,  the  plaintiffs  tendered  a  deed  to  the 
secretary  and  treasurer  of  the  company,  which  the  latter  declined 
to  accept,  and  said  that  he  had  no  authority  to  pay  without  an 
order  from  the  president,  and  he  had  gone  east.  This  deed  con- 
tained a  covenant  that  the  premises  were  free  from  incumbran- 
ces. At  the  time  there  was  a  mortgage  on  the  lands  to  the  loan 
commissioners  of  the  county  of  Rensselaer,  on  which  there  was 
due  the  sum  of  $350.  This  mortgage  was  discharged  on  the 
11th  February,  1851,  by  the  payment  of  the  balance  then  due 
on  it.  On  the  return  of  the  president  of  the  company,  one  of 
the  plaintiffs  presented  the  deed.  It  was  retained  by  the  pre- 
sident and  referred  to  the  attorney  of  the  company,  who  report- 
ed that  the  property  was  incumbered  by  mortgages  ;  and  the 
deed  was  returned  to  the  plaintiffs'  attorney.  Just  previous  to 
the  award  one  of  the  plaintiffs  forbade  the  workmen  of  the  de- 
fendants from  going  on  to  the  land  until  he  got  his  pay.  They 
then  ceased  their  operations  until  after  the  award,  and  then 
they  resumed  them.  There  was  about  150  acres,  altogether,  in 
the  plaintiffs'  farm,  and,  as  a  farm,  was  worth  from  $50  to  $60 
per  acre.  The  defendants  not  paying  the  award,  the  plaintiffs 
brought  their  action,  demanding  a  judgment  '*  for  the  specific 
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performance  of  the  agreement  of  the  18th  January,  1851,  and 
that  the  defendants  accept  the  deed  tendered,  and  pay  to  the 
plaintiffs  the  sum  of  $2850,  with  interest  thereon  from  the  24th 
January,  1851 ;  and  that  the  defendants  be  restrained  from 
further  entering  upon  or  in  any  manner  using  and  occupying 
the  said  lands  until  the  same  be  paid." 

The  defendants  set  up  in  their  answer  that  the  award  of  ^he 
two  arbitrators  who  signed  the  same,  was  obtained  by  fraud  and 
collusion,  and  that  they  were  governed  by  unlawful  and  im- 
proper considerations,  and  by  prejudice,  partiality  and  malice, 
and  motives  originating  in  supposed  personal  grievances,  and 
received  and  based  their  award  upon  impertinent  and  incompe- 
tent evidence  ;  that  the  premises  were  never  at  any  time  within 
ten  days  after  the  signing  and  delivery  of  the  supposed  award, 
free  from  incumbrances  ;  but  on  the  contrary  at  the  time  of  the 
supposed  tender  of  a  deed  of  the  premises  the  same  were  in- 
cumbered to  a  large  amount  by  mortgages,  and  that  the  president 
of  the  company  retained  the  deed  for  the  sole  purpose  of  ascer- 
taining whether  or  not  the  premises  were  iree  from  incumbrances, 
(relying  for  the  time  on  the  plaintiffs'  assertion  that  they  were,) 
and  on  discovering  through  the  examination  of  the  defendants' 
attorney  that  such  was  the  fact,  immediately  returned  the  same 
to  the  plaintiffs'  attorney. 

The  action  was  tried  at  a  circuit  court  in  Rensselaer  county, 
in  October,  1852,  before  Justice  C.  L.  Allen,  without  a  jury. 
The  plaintiff  having  proved  a  mortgage  on  the  premises,  existing 
as  late  as  the  11th  February,  1851,  (some  18  days  after  notice 
of  the  award,)  for  $350,  the  defendants  made  the  objection  that 
the  testimony  showed  that  the  title  was  not  free  from  incum- 
brance at  the  time  of  the  tender  of  the  deed,  and  insisted  that 
all  testimony  in  relation  to  the  tender  and  demand  of  payment 
should  be  stricken  out  or  disregarded,  which  objection  was  over- 
ruled, and  the  defendants  excepted ;  and  the  court  held  and 
decided  that  he  would  hold  the  tender,  under  the  circumstances, 
a  sufficient  compliance  with  the  condition  for  a  clear  title ;  to 
which  the  defendants  excepted. 

The  plaintiffs  having  rested,  the  defendants'  counsel  moved 
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fcr  a  nonsuit,  urging  as  grounds  therefor :  1st.  That  the  award 
was  not  in  conformity  with  and  in  pursuance  of  the  submission, 
and'  exceeded  the  power  of  the  arbitrators,  as  it  excused  the 
plaintiffs  from  giving  a  deed  until  tender  of  payment,  whereas 
the  submission-  required  a  deed  in  ten  days.  2d.  That  the 
plaintife  had  not  proved  a  fdlfillment,  on  their  part,  of  the 
submission,  in  that  they  had  not  within  the  time  specified  for  * 
that  purpose,  given  or  tendered  a  good  and  valid  deed  of  convey- 
ance,  conveying  the  lands  in  question  free  and  clear  of  all  in- 
cumbrances. 8d.  There  was  no  sufficient  evidence  of  notice  to 
the  respective  parties,  of  the  award,  within  three  days  after  the 
same  was  made.  4th.  That  it  was  optional  with  the  defendants 
to  forfeit  $500  liquidated  damages,  as  stipulated  in  the  sub- 
mission, instead  of  complying  with  the  award,  and  that  having 
been  in  possession  before  any  award  or  submission,  the  fact  of 
possession  could  have  no  effect  to  deprive  them  of  this  option. 
The  nonsuit  was  denied  by  the  judge,  and  the  defendants  ex- 
cepted. The  defendants  then  called  the  arbitrator  who  had  re- 
fused to  sign  the  award,  and  proved  by  him  that  Goveling,  one 
of  the  arbitrators  who  had  signed  it,  said  upon  the  hearing,  that 
the  company  had  been  guilty  of  misrepresentation,  and  had  in- 
duced him  to  settle  for  less  than  the  value  of  his  land,  and  he 
would  be  glad  to  make  them  sweat  for  it,  if  he  could.  The  de- 
fendants then  offered  to  prove  that  the  arbitrators  received 
proof  or  representations  from  Gen.  Viele,  of  expenses  incurred 
by  him  in  attending  the  legislature  to  lobby  against  an  amend- 
ment of  the  general  rail  road  law,  which  the  defendants  sought 
to  get  passed  to  enable  them  to  get  their  titles,  and  that  the 
arbitrators  actually  allowed  some  $80  on  that  account,  in  the 
award,  and  allowed  the  further  sum  of  $500  to  indemnify  the 
lAaintiffs  against  the  chance  that  at  some  future  day  they  might 
lose  the  life  of  a  son  or  child  by  the  engine  ;  which  proof  was 
objected  to  by  the  plaintiffs'  counsel,  and  the  objection  sustained 
by  the  court ;  to  which  decision  the  defendants'  counsel  excepted. 
The  defendant's  counsel  then  read  In  evidence  a  certificate  of 
the  clerk  of  Rensselaer  county,  setting  forth  and  stating  the 
mortgage  to  the  commissioners  of  loans  for  $875,  as  appearing 
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of  record,  an  incumbrance  upon  the  premises  in  question.  In 
this  certificate  there  appeared  two  other  mortgages  given  by  one 
of  the  plaintiffs,  John  J.  Viele,  but  whether  they  corered'any 
part  of  the  lands  taken  by  the  rail  road  company,  was  not  shown. 
[  The  judge  made  the  following  decision :  "  Judgment  will  be 

\  given  for  a  specific  performance  of  the  contract  by  the  defeiid- 

|i  ants,  provided  the  plaintiffs  can  now  make  a  perfect  title  to  the 

^  premises  ;  and  if  the  defendanta  desire,  it  may  be  referred  to 

some  person  to  be  named  in  the  judgment,  to  ascertain  and  re- 
port upon  the  title,  with  this  provision,  that  if  the  title  shall  be 
found  perfect,  the  expenses  of  the  reference  must  be  paid  by  the 
defendants  ;  otherwise  by  the  plaintiffs.  The  defendants  to 
pay  the  purchase  money,  with  interest  from  the  time  of  the 
tender  of  the  deed  on  the  3d  February,  1851,  and  take  the  con- 
veyance within  thirty  days.  Neither  party  to  recover  costs 
against  the  other  unless  the  plaintiffs'  title  proves  defective,  and 
shall  not  be  made  perfect,  in  which  event  the  complaint  is  to  be 
dismissed  with  costs.  Costs  are  not  allowed  plaintiffs  for  the 
|,  want  of  proof  of  tender  of  deed  and  demand  of  money  after  the 

satisfaction  of  the  mortgage  and  before  action  brought,  and  are 
not  allowed  to  the  defendants  for  the  reason  that  they  refused 
to  accept  the  conveyance  and  pay  the  award,  and  the  defense 
I  of  the  action  was  not  placed  distinctly  upon  the  ground  that  the 

title  was  defective,  but  upon  other  distinct  grounds.  The  judg- 
ment may  contain  such  other  provisions  as  the  parties  may 
suggest  and  which  may  be  necessary  to  protect  their  rights, 
and  may  be  drawn  up  and  agreed  upon  or  settled  upon  notice." 
There  was  no  exception  in  form  to  this  decision. 

The  form  of  the  judgment  was  subsequently  agreed  upon  by 
the  attorneys  of  the  respective  parties,  and  entered.  It  orders 
a  specific  performance  of  the  agreement,  provided  that  the  plain- 
tiffs can  make  a  good  title  to  the  premises.  It  refers  the  mat- 
ter to  Hiram  P.  Hunt,  Esq.,  (agreed  upon  as  referee  by  stipu- 
lation between  the  parties,)  to  ascertain  and  report  upon  the 
question  whether  the  plaintiffs  have  a  perfect  title,  and  can 
make  such  title  to  the  defendants.  If  the  title  is  found  perfect 
the  defendants  are  to  pay  the  purchase  money  with  the  interest 
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from  3d  February,  1851,  and  take  the  conveyance  within  thirty 
days.  Neither  party  to  have  costs  against  the  other  unless  the 
plaintiffs  are  unable  to  make  a  good  and  perfect  title,  in  which 
event  the  complaint  is  to  be  dismissed,  with  costs  to  be  paid  to 
the  defendants.  It  then  proceeds  as  follows  :  '^  And  it  is  there- 
fore ordered,  adjudged  and  determined,  that  if  the  above  pro* 
visions  are  complied  with,  and  the  said  title  to  be  made  and 
delivered  to  the  defendants  be  reported  by  the  referee  to  be 
good  and  perfect,  provided  that  such  reference  be  demanded  by 
the  said  defendants,  that  the  said  plaintiffs  do  recover  of  the 
said  defendants.  $2850,  and  interest  thereon  from  3d  February, 
1851,  and  that  the  defendants  take  the  conveyance  of  the  said 
premises  on  payment  of  said  sum,  amounting  to  $3290.12."  To 
the  judgment  was  annexed  a  stipulation  of  the  attorneys,  nomi- 
nating and  appointing  Judge  Hunt  as  referee,  to  hear,  determine 
and  report  the  matters  and  things  referred  to  and  required  in 
the  above  judgment.  This  judgment  was  filed  19th  April,  1853. 
The  defendants  appealed  from  the  judgment,  and  gave  notice 
that  in  case  of  the  afiSrmance  of  it,  or  any  part  thereof,  they 
would  avail  themselves  of  the  order  of  reference  contained  in  it. 

/.  Pierson,  for  the  plaintiffs. 

/  K.  Porter,  for  the  defendants. 

By  the  Court,  Wright,  J.  Being  unable  to  agree  for  the 
purchase  of  real  estate  from  the  plaintiffs,  required  for  the  pur- 
poses of  the  defendants'  incorporation,  and  instead  of  instituting 
the  proceedings  prescribed  by  the  rail  road  act  to  acquire  title, 
the  parties  mutually  agreed  to  submit  the  question  to  three  per- 
sons to  determine  the  amount  of  compensation  to  be  made  to  the 
plaintiffs.  As  no  title  could  be  acquired  by  the  award  of  the 
arbitrators,  it  was  further  agreed,  that  they  should  notify  the 
respective  parties  of  their  determination  within  a  specified  time, 
and  that  within  ten  days  afler  the  receipt  of  such  notice,  the 
plaintiffs  should  execute  and  deliver  to  the  defendants  a  good 
and  valid  deed  of  conveyance  of  the  lands  taken  for  the  purposes 
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of  the  road;  thereby  conveying  them  by  a  title  free  from  hicnm-* 
brances.  At  the  delivery  of  such  conveyance  the  rail  road 
oompany  was  to  pay  the  amount  of  compensation  ascertained  and 
determined  by  the  arbitrators,  or  any  two  of  them. 

Less  than  three  acres  of  the  plaintiffs'  lands  were  taken  from 
a  farm  of  some  150  acres,  at  its  maximum  value  worth  $60  per 
acre.  Two  of  the  arbitrators  (or  appraisers  as  they  are  called 
in  the  agreement)  signed  an  award  fixing  the  compensation  to  be 
paid  for  the  three  acres,  at  $2850.  The  parties  were  notified 
of  the  award  on  the  24th  of  January,  1851.  On  the  8d  of  Feb- 
maiy  following,  the  plaintiffs  tendered  a  deed  of  the  lands  taken. 
There  was  no  objection  made  to  the  form  of  the  conveyance.  It 
contained  a  covenant  that  the  premises  were  free  from  incum* 
brances.  The  secretary  and  treasurer  of  the  company  declined 
to  accept  the  deed  and  pay  the  money,  assigning  as  a  reason 
that  he  had  no  authority  to  pay  without  an  order  from  the  pres- 
ident, and  he  was  absent.  At  this  time  there  was  a  mortgage 
upon  the  premises,  given  in  July,  1889,  to  the  loan  commission- 
ers of  the  county  of  Rensselaer,  on  which  there  was  due  the  sum 
of  $850.  This  mortgage  was  discharged  on  the  11th  of  Febru- 
ary, 1851,  eighteen  days  after  notice  of  the  award.  There  was 
also  upon  the  record,  unsatisfied,  another  mortgage  for  $1500 
against  one  of  the  plaintiffs,  but  whether  it  covered  the  lands 
taken  the  case  does  not  show.  On  the  return  of  the  president 
the  deed  was  tendered  to  him.  It  was  left  at  the  office  of  the 
company,  and  subsequently  referred  to  their  attorney,  who  re- 
ported that  the  property  was  incumbered.  One  of  the  directors 
of  the  company  retained  the  deed,  but  neither  the  reason  that  it 
was  tendered  more'  than  ten  days  afler  notice  of  the  award,  or 
that  the  property  embraced  in  it  was  incumbered  appear  to  have 
been  given.  No  tender  of  deed  and  demand  of  money  was  proved 
to  have  been  made  after  the  satisfaction  of  the  loan  commission- 
ers' mortgage  and  before  the  action  was  brought.  The  company, 
at  the  time  of  the  trial,  were  using  the  land  for  their  road* 
They  had  taken  possession  prior  to  the  award.  Just  previous 
to  the  award  one  of  the  plaintiffs  forbade  the  workmen  going 
on  to  the  land  until  he  got  his  pay.    They  ceased  their  opera- 
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tions  until  after  the  award,  and  then  resumed  them.  In  the 
sammer  of  1851,  the  plaintiffs  brought  this  action^  asking  for  a 
specific  performance  of  the  agreement,  and  that  the  defendants 
accept  the  deed  tendered,  and  pay  to  them  the  sum  awarded, 
with  interest  thereon  from  the  date  and  notice  of  the  award. 

The  only  issues  tendered  by  the  defendants'  answer  were 
that  the  award  was  procured  by  fraud ;  that  there  was  partiality 
I  and  corruption  in  two  of  the  arbitrators ;  that  they  based  their 

determination  on  impertinent  and  incompetent  evidence ;  and 
;  that  at  no  time  within  ten  days  after  notice  of  the  award,  were 

the  premises  free  from  incumbrances.    The  action  is  therefore  in 
form  for  a  specific  performance  of  the  contract  of  January,  1851. 
Instead  of  treating  that  instrument  as  a  submission,  and  bring- 
I  ing  their  action  to  recover  the  sum  awarded,  the  plaintiffs  have 

chosen  to  treat  it  as  a  contract  for  the  sale  of  lands,  the  pur- 
!  chase  price  to  be  determined  by  individuals  chosen  and  named 

I  by  the  parties.    This  they  may  do.    They  may  insist  upon  a 

I  specific  performance  of  the  contract,  provided  a  case  is  made  for 

I  equitable  interference.    When  an  agreement  in  relation  to  real 

I  estate  is  in  its  nature  and  circumstances  unobjectionable,  and 

the  contract  is  in  writing,  is  certain,  and  fair  in  all  its  parts,  is 
:  for  an  adequate  consideration,  and  capable  of  being  performed, 

I  it  is  as  much  a  matter  of  course  for  a  court  of  equity  to  decree  a 

specific  performance,  as  for  a  court  of  law  to  give  damages  for  a 
breach  of  it  Indeed,  the  cases  are  numerous  where  equity  has 
enforced  contracts  for  the  breach  of  which  no  action  for  damages 
could  be  maintained  at  law.  The  case  of  Seymour  v.  Delancy^ 
(3  Ccwen^  ^5,)  which  the  learned  judge  who  tried  the  cause 
seems  to  have  had  in  his  mind,  is  in  point.  In  that  case  the 
vendor's  remedy  at  law  was  gone,  by  reason  of  there  being  a 
mortgage  on  the  estate,  so  that  he  could  not  convey  a  good  title 
at  the  day  fited  upon  by  the  contract,  yet  a  bill  for  specific  per- 
formance was  sustained.  In  equity,  the  leading  inquiry  is, 
whether  in  conscience  the  contract  should  be  enforced ;  and  mere 
technical  objections  that  would  defeat  on  action  at  law  for  dam- 
ages are  not  allowed  to  produce  inequitable  and  oppressive  re- 
sults.    Time  is  not  in  general  the  essence  of  the  contract.    If 
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it  be  conscientious  that  the  agreement  should  be  performed, 
though  the  action  be  lost  at  law,  by  the  default  of  the  very  party 
seeking  a  specific  performance,  it  will  notwithstandbg  be  decreed. 
Yet  the  parties  may  make  time  the  essence  of  the  contract,  and 
in  such  case  a  court  of  equity  will  not  relieve  the  party  in 
default. 

The  contract  in  this  case  provided  that  within  ten  day^  after 
notice  of  the  award,  the  plaintiffs  were  to  convey  the  premises, 
free  from  incumbrances,  and  the  defendants  to  pay  the  sum 
awarded.  The  counsel  for  the  defendants  misapprehends  the 
agreement  in  supposing  that  the  delivery  of  the  deed  was  made 
a  condition  precedent  to  the  payment  of  the  purchase  money,  or 
sum  awarded.  They  were  to  be  simultaneous  acts.  It  was  as 
much  the  duty  of  the  defendants  to  pay  at  the  time  stipulated, 
as  of  the  plaintiffs  to  convey.  Neither  party  could  sue  at  law, 
without  the  tender  of  a  deed  by  the  one  party,  or  of  the  purchase 
money  by  the  other.  The  provision  for  a  conveyance  of  the 
premises  free  from  incumbrances  was  not  an  express  condition 
precedent  to  be  performed  within  the  period  of  ten  days  after 
notice  of  the  award,  else  the  contract  should  be  at  an  end,  and 
the  defendants  relieved  from  payment.  It  was  not  the  under- 
standing of  the  parties  that  after  the  amount  of  the  purchase 
money  had  been  ascertained,  and  notice  thereof  given,  within 
ten  days  thereafter  the  plaintiffs  should  convey  a  perfect  title, 
or  making  default,  the  agreement  to  be  void.  The  defendants 
had  taken  possession  of  the  premises  prior  to  the  award,  and  at 
the  expiration  of  the  ten  days  were  using,  and  still  continue  to 
use  them.  There  is  nothing,  therefore,  in  the  contract,  or  the 
circumstances  surrounding  the  case,  showing  that  the  parties 
had  made  time  any  part  of  the  essence  of  the  contract.  The 
defendants  could  lose  nothing  by  extending  the  time  for  the 
plaintiffs  to  convey  a  perfect  title  beyond  the  period  of  ten  days, 
as  they  were  in  the  possession  and  use  of  the  premises,  and  could 
not  be  called  on  to  pay  the  award  unless  such  perfect  title  were 
made.  Within  the  ten  days  the  defendants  might  have  tendered 
the  purchase  money  and  demanded  a  deed,  and  in  default  of  the 
plaintiffs,  have  sued  at  law.     So,  also,  the  plaintiffs  having  ten- 
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dered  a  deed  conveying  a  perfect  title, '  in  default  of  payment 
might  haye  maintained  their  action  at  law.    As  neither  party  has 
pat  the  other  in  default,  and  the  time  has  elapsed,  it  is  probable 
that  the  remedy  of  both,  at  law,  for  a  breach  of  the  contract,  is 
gone.     Either  party  may,  however,  go  into  equity,  for  a  specific 
performance,  and  make  the  offer  incumbent  on  him,  in  the  com- 
plaint ;  and  the  failure  to  make  a  tender  before  the  commence- 
ment of  the  suit  would  only  affect  the  question  of  costs.     (12 
Vesey^  25.)     In  general,  and  where  lapse  of  time  is  not  essen- 
tial to  the  substance  of  the  contract,  it  is  not  necessary  for  the 
plaintiff  to  show  that  he  was  able  to  give  a  good  title  at  the 
time  of  making  the  agreement  to  sell,  or  even  at  the  commence- 
ment of  the  suit.     It  will  be  sufficient  if  he  can  give  a  perfect 
title  at  the  time  of  the  decree,  or  at  the  time  when  the  master 
makes  his  report.     (5  I^aige.  241.)    In  Seymour  v.  Delancy, 
(3  Cowen,  445,)  the  plaintiff  had  covenanted  that  he  would  con- 
vey to  the  defendant  certain  premises  on  or  before  the  1st  June, 
1820,  with  a  stipulation  that  the  defendant  might  enter  into  im- 
mediate possession  of  the  premises,  which  he  accordingly  did* 
On  the  .1st  June  there  was  a  mortgage  on  the  premises  which 
remained  unpaid  until  a  short  time  previous  to  filing  the  bill,  in 
March,  1821.     The  plaintiff  executed  no  conveyance  of  the  title 
on  the  1st  June,  neither  could  he  make  perfect  title,  as  the 
property  was  incumbered  by  the  mortgage.     Suydam,  senator, 
who  delivered  the  prevailing  opinion,  said :  '^  In  the  case  of  a 
specific  performance  it  is  the  usual  course  of  the  court  to  refer 
the  inquiry  as  to  title  to  a  master.     In  my  judgment  this  inquiry 
extends  not  only  to  the  actual  title,  but  to  incumbrances  upon 
the  property.    In  fact  the  master  is  to  inquire  whether  the 
party  can  make  a  deed  according  to  his  contract.     If  he  can,  it 
is  sufficient,  although  he  was  not  in  a  situation  to  do  so  when  he 
entered  into  the  contract,  or  at  the  time  for  performance ;  though 
it  might  be  otherwise  where  one  party,  had  been  quickened  by 
the  other,  or  when  time  is  of  the  essence  of  the  contract,  as  where 
it  relates  to  stocks  or  other  personal  chattels.     The  appellant's 
remedy  is  lost  at  law,  because  the  property  was  covered  by  a 
mortgage^     But  that  is  no  objection  in  a  court  of  equity.     It  is 
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the  peculiar  privilege  of  courts  of  equity  to  interfere  where  the 
remedy  is  defective  at  law,  if  it  be  not  against  conscience :  and 
if  a  contract  be  &ir  it  should  be  enforced."  Savage,  C.  J.,  who 
was  for  affirming  the  decree  of  the  chancellor  dismissing  the 
bill,  said :  "  Although  lapse  of  time,  when  not  of  the  essence  of 
the  contract,  or  an  incapacity  to  make  title  on  the  day  stipu* 
lated,  are  not  insuperable  obstacles  in  the  way  of  obtaining  the 
specific  execution  of  a  contract,  provided  title  can  be  made  be- 
fore the  decree ;  yet  when  connected  with  inadequacy  of  price, 
they  will  justify  the  court  in  withholding  the  exercise  of  its  ex* 
traordinary  powers  in  compelling  a  specific  performance."  The 
court  of  errors  reversed  the  decision  of  the  chancellor,  and  or- 
dered that  a  master  inquire  whether  the  appellant  had,  and 
could  give,  a  good  title  to  the  premises  which  he  had  agreed  to 
convey,  and  if  the  chancellor,  upon  the  coming  in  of  his  report, 
should  be  of  the  opinion  that  such  title  could  be  given,  that  a 
proper  decree  be  made  for  the  specific  performance  of  the  con- 
tract. In  the  present  case  the  parties  had  contracted  for  the 
sale  of  certain  lands  to  be  used  for  the  purposes  of  the  rail  road 
company,  and  instead  of  fixing  the  price  themselves  that  ques^ 
tion  was  agreed  to  be  left  to  three  persons  chosen  by  the  parties. 
The  plaintiffs  were  to  convey  a  perfect  title  to  the  premises,  and 
the  defendants  to  pay  the  award  or  purchase  money  within  ten 
days  after  notice  of  the  award.  Within  the  ten  days  the  plain- 
tiffs tendered  a  deed,  properly  executed.  No  objection  was  made 
on  the  ground  of  a  defective  title.  Shortly  afterwards  the  deed 
was  again  tendered  to  the  president  of  the  company.  He  raised 
no  objection  that  .the  tender  came  too  late,  or  that  the  title  was 
defective,  upon  the  ground  that  there  were  incumbrances  upon 
the  property.  The  deed  was  subsequently  returned  to  the  plain- 
tiff's, without  any  specific  reason  being  assigned ;  but  the  de- 
fendants oontinued  in  the  possession  and  use  of  the  property. 
The  defendants  did  nothing  which  looked  like  an  abandonment 
of  the  contract ;  or  evinced  by  word  or  act  an  intention  to  ques- 
tion the  plaintiffs'  right  to  a  performance,  or  to  hold  them  to  fur- 
nishing a  perfect  title  within  ten  days  after  notice  of  the  award. 
Indeed  these  acts  amounted  to  a  waiver  of  the  condition  to 
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convey  a  perfect  title  within  ten  days  after  notice  of  the  sum  of 
the  purchase  money  awarded  to  be  paid.  It  seems,  however,  that 
though  the  deed  tendered  within  the  ten  days  contained  a  cove- 
nant against  incumbrances,  there  was  a  small  mortgage, existing 
and  unpaid  at  the  time  of  the  tender,  on  the  whole  farm  of  150 
acres.  This  was  paid  some  eighteen  days  after  the  award,  and 
prior  to  the  commencement  of  the  suit.  For  any  thing  that 
appears  in  the  case,  when  the  suit  was  commenced  the  plaintiffs 
were  able  to  give  a  perfect  title.  The  only  ground  of  the  de- 
fendants, as  respects  this  branch  of  the  case,  was  that  the  plain- 
tiffs had  shown,  themselves,  that  it  was  not  in  their  power  to 
convey  the  premises  free  from  incumbrances,  within  ten  days 
after  notice  of  the  award,  and  as  it  was  of  the  essence  of  the 
contract,  and  a  condition  precedent  to  the  payment  of  the  pur- 
chase money,  that  a  perfect  title  should  be  furnished  within  ten 
days  after  notice  of  the  award,  equity  could  not  enforce  a  spe- 
cific execution  of  the  contract.  The  learned  judge  holding  the 
circuit  thought  otherwise ;  and  in  this  we  are  of  the  opinion  there 
was  no  error.  The  parties  had  not  made  time  the  essence  of 
the  contract,  nor  was  lapse  of  time  in  ftimishing  a  perfect  title 
essential  to  its  substance.  The  defendants  had  waived  or  acqui- 
esced in  the  default,  if  default  it  may  be  called,  in  not  conveying 
a  title  to  the  premises,  free  of  incumbrances,  on  or  before  the 
Ist  of  February,  1851.  Indeed,  (regarding  this  as  the  only 
point  in  the  case,)  the  proof  would  have  justified  a  judgment  for 
a  specific  performance,  without  a  reference,  as  was  had  in  Sey- 
mour V.  Delancy,  to  ascertain  whether  the  plaintiff  could  give 
a  perfect  title.  But  for  greater  caution  the  judge  chose  to  fol- 
low the  practice  in  that  case,  (if  the  defendants  required  it,)  and 
ordered  the  question  to  be  referred  to  a  person  to  be  named  in 
the  judgment,  to  ascertain  and  report  upon  the  title,  and  if  it 
should  prove  defective,  and  should  not  be  made  perfect,  then  the 
complaint  was  to  be  dismissed.  There  was  nothing,  therefore, 
in  the  omission  to  make  perfect  title  on  or  before  the  1st  Feb- 
ruary, 1851,  to  prevent  a  court  of  equity  from  decreeing  a  specific 
performance  of  the  contract,  provided  it  could  be  made,  at  the 
time  of  the  decree. 
Vol.  XXI.  50 
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Whether  a  court  of  equity  shall  decree  the  specific  perform- 
ance of  an  agreement,  or  not,  is  a  matter  resting  m  its  discre- 
tion; but  this  is  a  sound  legal  discretion.  It  vrill  not  lend  its 
aid  to  enforce  an  unconscientious  contract.  The  case  presented 
must  be  fair,  just  and  reasonable ;  the  contract  free  from  fraud, 
misrepresentation  or  surprise ;  and  not  hard,  unconscionable  or 
unequal.  It  must  also  be  entered  into  upon  adequate  considera- 
tion ;  and  where  the  inadequacy  of  price  in  a  contract  to  sell,  is 
so  great  as  to  be  conclusive  evidence  of  fraud,  as  where  it  would 
shock  the  moral  sense  of  an  indiiSerent  man,  a  court  of  equity 
should  not  carry  it  into  effect.  But  inadequacy  of  price  merely, 
without  being  such  as  to  prove  fraud  conclusively,  the  contract 
being  entered  into  deliberately,  and  fair  in  all  its  parts,  is  not 
an  objection  to  its  being  executed.  In  this  case  it  cannot  be 
pretended  that  the  contract  entered  into  was  hard,  unconscion- 
able or  unequal ;  nor  does  the  proof  show  misrepresentation  or 
surprise  on  the  part  of  either  of  the  parties  entering  into  it. 
If  there  was  any  fraud  in  the  case  it  is  to  be  inferred  from  the 
inadequacy  of  price.  The  contract  was  entered  into  deliberately, 
and  was  faix^  in  all  its  parts.  The  consideration  to  be  paid  for 
the  land  was  not  definitely  fixed  in  the  contract,  but  the  sum 
submitted  to  men  indifferently  chosen  by  the  parties.  A  ma- 
jority of  those  men  fixed  the  price  to  be  paid  for  the  land,  and 
that  sum  is  to  be  regarded  and  treated  as  the  consideration,  as 
though  it  were  named  in  the  agreement  It  seems  a  dispropor- 
tionate compensation  for  less  than  three  acres  of  land,  taken 
from  a  farm  of  150  acres,  the  maximum  value  of  the  whole  of 
which  was  about  $9000.  But  is  there  enough  in  the  case  to 
show  that  the  price  was  so  inadequate  as  to  shock  the  moral  sense, 
and  be  conclusive  evidence  of  fraud  ?  All  that  we  have  is  that 
the  price  for  2-f^  acres  of  land  from  the  plaintiffs'  &rm  was 
fixed  at  $2850,  and  that  one  of  the  appraisers  expressed  an 
eagerness  to  make  the  defendants  pay  all  that  the  land  was 
worth,  and  more  if  he  could  do  it  conscientiously.  We  have  no 
evidence  as  to  what  part  of  the  farm  was  taken,  whether  it  in- 
cluded in  it  or  w^vs  contiguous  to  any  buildings,  or  how  it  affect- 
ed the  value  of  the  remainder  of  the  farm.    It  might  be  that  the 
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road  as  located  ran  through  valuable  buildings  of  the  plaintiffs, 
or  cut  up  and  divided  the  farm  in  such  a  way  as  to  reduce  its 
aggregate  value  one  third.  We  cannot  say  that,  under  these  cir- 
cumstances, the  price  is  so  inadequate  as  to  establish  fraud 
conclusively,  and  preclude  the  plaintiffs  from  a  specific  perform- 
ance. We  may  surmise  from  the  disproportion  between  the 
value  of  the  whole  farm,  and  the  price  fixed  as  the  consideration 
for  the  small  part  in  acres  taken  for  the  purposes  of  the  road, 
that  the  defendants  were  made  to  pay  pretty  dearly,  but  the 
price  does  not  shock  the  moral  sense,  as  it  may  be  that  that  part 
of  the  farm  taken  was  worth  the  sum  of  the  appraisal.  On  this 
subject  there  was  a  palpable  defect  of  proof,  and  the  court  would 
not  have  been  legally  justified  in  denying  relief  on  the  ground 
of  inadequacy  of  price.  t 

The  defendants  offered  to  prove  that  the  appraisers,  in  deter- 
mining the  sum  to  be  paid  as  a  compensation  for  the  land  taken, 
received  proof  or  representations  from  one  of  the  plaintiffs  of 
expenses  incurred  by  him  in  attending  the  legislature  as  a  lobby 
agent,  and  that  they  actually  allowed  some  $80  on  that  account 
in  the  award,  and  allowed  the  further  sum  of  $500  to  indemnify 
the  plaintiffs  against  the  chance  that  at  some  future  day  they 
might  lose  the  life  of  a  son  or  child  by  the  engine.  This  proof 
was  excluded  by  the  judge.  It  is  difficult  to  perceive  the  perti- 
nency of  this  proof  in  an  action  to  enforce  the  specific  perform- 
ance of  a  contract.  It  would  not  have  risen  to  the  dignity  of 
pertinent  evidence  had  it  been  offered  on  direct  proceedings  to 
set  aside  an  appraisal,  on  the  ground  of  partiality,  corruption  or 
misconduct  of  the  arbitrators.  Arbitrators  are  judges  of  the 
parties  choosing,  ^d  th#ir  determination  is  generally  final  and 
conclusive.  Their  award  may  be  vitiated  in  a  court  of  equity, 
for  partiality  or  corruption  in  either  of  them ;  but  it  is  no  ground 
for  setting  it  aside  that  they  erred  in  receiving  impertinent  and 
incompetent  evidence.  If  they  refuse  to  hear  pertinent  and 
material  evidence,  and  thus  avail  themselves  of  the  only  means — 
the  testimony  of  witnesses — to  arrive  at  an  honest  and  consci- 
entious result,  equity  will  set  aside  their  award.  But,  says 
Chief  Justice  Spencer,  in  Van  Cartlandt  v.  UnderMUy  (17  Mm. 
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405,)  "  if  arbitrators  hear  the  evidence  offered  to  them,  and 
make  up  their  award  with  such  lights  as  the  parties  afford  them,' 
their  award  in  estimating  damages  or  in  the  value  of  property 
will  not  be  set  aside,  unless  their  estimates  are  so  enormously 
disproportioned  to  the  case  proved  as  to  strike  every  one  that 
there  must  have  been  corruption  or  partiality."  The  tendency 
of  the  proof  offered  was  to  show  that  the  arbitrators  received 
incompetent  evidence,  for  aught  that  appears  without  objection, 
and  acted  upon  it  in  estimating  the  plaintiffs'  damages.  It  did 
not  however  legitimately  tend  to  show  that  partiality  or  corrup- 
tion on  the  part  of  either  of  the  arbitrators,  which  should  have 
led  a  court  of  equity,  on  direct  proceedings,  to  set  aside  their 
award.  They  may  have  received  improper  evidence,  or  erred  in 
judgment  in  estimating  the  plaintiffs'  damages — it  may  be,  that 
their  estimation  to  some  extent  was  based  on  erroneous  princi- 
ples— but  this  does  not  tend  to  show  such  partiality  or  corrup- 
tion as  should  vitiate  an  award  deliberately  made  by  them.  But 
this  was  not  an  action  or  cross  action  to  set  aside  the  award  of 
arbitrators  on  the  ground  of  partiality  or  corruption.  It  was 
for  the  specific  performance  of  a  contract,  in  which  in  no  possible 
view  could  the  fact  that  arbitrators  chosen  by  the  parties  had 
received  and  acted  upon  incompetent  evidence,  have  been  perti- 
nent proof.  The  judge  did  not  err  in  keeping  this  irrelevant 
issue  out  of  the  case. 

The  court  decided  that  the  plaintiffs  were  entitled  to  interest 
on  the  award  or  purchase  money  from  the  3d  February,  1851, 
the  day  on  which  the  deed  of  the  premises  was  tendered.  The 
defendants  were  in  the  possession  and  use  of  the  premises, 
and  the  parties  by  their  contract  had  fixed  upon  that  time  for 
the  payment  of  the  purchase  money.  The  purchase  money  was 
neither  paid  nor  tendered.  The  defendants  had  not  demanded 
a  deed,  and  thereby  put  the  plaintiffs  in  deiault.  We  think  that 
interest  was  rightly  allowed,  from  the  time  fixed  in  the  contract 
for  the  payment  of  the  purchase  money,  provided  there  was  to 
be  a  judgment  at  all  for  a  specific  performance. 

We  have  chosen  to  look  into  the  merits  of  this  case,  though' 
no  exception  appears  to  have  been  taken  to  the  decision  of  tiie 
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judge,  and  the  jadgment  appealed  from  was  consented  to  and 
entered  by  stipulation  of  the  attorneys  of  the  respective  parties. 
The  code  provides  that  when  a  trial  is  had  by  the  court,  for  the 
purposes  of  an  appeal  either  party  may  except  to  a  decision  on 
a  matter  of  law  arising  upon  such  trial,  within  ten  days  after 
notice  in  writing  of  the  judgment,  and  with  the  same  effect  as 
upon  a  trial  by  jury.  {Code^  §  268.)  The  defendants  did  not 
except  to  the  decision  of  the  judge,  and  the  parties  agreed  upon 
the  judgment  to  be  entered,  and  the  referee  to  report  upon  the 
question  of  title.  The  judgment  entered  was  not  final  in  its 
character.  It  contained  a  provision  for  reference  as  to  title, 
and  in  the  notice  of  appeal  the  right  was  reserved  by  the  de- 
fendants, in  case  of  the  affirmance  of  the  judgment  or  any  part 
thereof,  to  avail  themselves  of  the  order  of  reference  contained 
in  the  judgment.  It  is  questionable  whether,  under  these  circum- 
stances, the  defendants  could  properly  appeal;  and  whether 
after  consenting  to  the  judgment,  they  have  any  remedy  left 
but  an  appeal  from  the  order  confirming  the  report  of  the  referee 
to  whom  they  have  referred  the  question  of  title.  But  we  have 
not  chosen  to  rest  the  cause  upon  this  technical  ground. 

Judgment  of  the  circuit  court  affirmed. 

[Albany  Gbnbral  Term,  September  8, 1865.    Harris,  Wright  and  Wat- 
$on,  Jnstioefl.] 
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Where  a  deed  describes  a  line  as  ronning  from  a  known  monument  east  a  giyen 
number  of  feet,  to  a  stake  and  stones,  and  there  is  no  such  monument  there, 
at  the  execution  of  the  conveyance,  although  there  had  been,  formerly,  in  the 
original  location  of  the  lot,  in  running  the  line  the  grantee  is  to  be  governed 
by  the  next  call  in  the  deed,  viz :  the  course  and  distance ;  and  cannot  resort 
to  parol  proof  to  show  the  monument  as  existing  while  the  title  was  held  by  his 
grantors. 

And  if,  on  running  out  the  land  according  to  the  courses  and  distances  liud  down 
in  the  deed,  the  lines  of  the  survey  will  not  close,  so  that,  relying  solely  upon 
the  courses  and  distances,  to  arrive  at  the  intent  of  the  parties,  the  conveyance 
is  void  for  uncertainty,  it  is  not  an  inflexible  rule  in  construction  that  they  are 
to  control. 

Under  such  circumstances,  resort  may  be  had  to  other  particulars  stated  in  the 
description  of  the  premises,  to  ascertain  what  land  the  deed  was  intended  to 
cover,  and  thus  to  uphold  the  grant. 

Thus  where,  in  addition  to  a  description  of  the  promisea  by  fixed  monuments 
and  courses  and  distances,  a  deed  purported  to  convey  a  lot  of  land  "  common- 
ly called  and  distinguished  as  the  Schermerhom  brick  yard,"  ii  ^oas  hdd, 
that  in  the  absence  of  any  monuments,  and  the  impossibility  of  ascertaining, 
from  the  courses  and  distances,  what  land  was  meant,  the  designation  of  the 
premises  as  *'  the  Schermerhom  brick  yard"  determined  what  land  was  in- 
tended tabe  conveyed. 

Where  there  are  certain  particulars  in  the  description  of  the  thing  intended  to  be 
granted,  which  can  be  sufficiently  ascertained,  the  addition  of  any  mistaken 
or  uncertain  chx;umstanoe  will  not  be  allowed  to  frustrate  the  intention  of  the 
parties. 

And  if  there  be  certain  particulars  sufficiently  ascertained  in  the  description  to 
locate  the  land  intended  to  be  conveyed,  the  addition  of  any  ftlse  or  mistaken 
particulars  may  be  rejected,  or  disregarded. 

If  by  the  words  of  a  conveyance  the  grant  may  be  ascertained  and  located,  parol 
evidence  for  that  purpose  is  unnecessary  and  inadmissible.  It  is  only  when  it 
becomes  necessary  to  ascertain  the  subject  or  object  to  which  the  instrument 
refers,  or  there  is  not  enough  in  the  description  to  locate  it,  or  part  of  the  de- 
scription is  fhlse,  that  evidence  cdiunde  is  admissible. 

As  a  general  rule,  when  a  deed  describes  land  by  course  and  distance,  and  also 
by  knowui  visible  monuments,  the  latter  govern,  and  natural  will  overcome  ar- 
tificial monuments.  Where  no  monuments  exist,  resort  must  be  had  to  the 
next  most  certain  call  of  the  deed.  This  is,  ordinarily,  course  and  distance ; 
but  not  invariably  so. 

If  there  are  other  more  certain  evidences  of  the  intent  of  the  parties,  or  if,  by  a 
vesort  to  courses  and  distances  exclusively,  the  result  is  to  fhistrate  the  grant, 
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whUstthedescriptionoontaiDsotber  matter  to  render  the  intent  entirely  cer- 
tain! i^  ^  not  an  unbending  rule  that  the  call  of  course  and  distance  in  a  deed 
must  alone  be  resorted  to  in  the  absence  of  natural  or  artificial  monuments  or 
ground  marks. 

THIS  action  was  brought  to  recover  the  possession  of  the  un- 
diFided  half  of  a  lot  of  land,  in  the  village  of  Gastleton,  com- 
monly called  and  distinguished  as  the  Schermerhorn  brick  yard. 
The  answer  put  in  issue  the  plaintiff's  title,  and  alleged  that  he 
claimed  title  under  a  deed  from  John  J.  Kittle,  dated  January  16, 
1844 ;  that  next  south  of  and  adjacent  to  the  premises,  and  sep- 
arated therefrom  by  the  southerly  boundary  thereof,  is  situate  a 
tract  of  land  formerly  owned  by  Isaac  Esleeck,  deceased,  and 
now  owned  in  fee  by  the  defendant  Nancy  Stearns,  and  occupied 
by  the  defendant  Hogeboom,  as  tenant  at  will ;  that  the  plaintiff 
claimed  that  the  southerly  boundary  of  the  land  described  in  the 
deed  from  Eattle,  and  in  the  complaint,  so  ran  as  to  include  a 
portion  of  the  premises  claimed  and  owned  by  Stearns  and  wife, 
and  occupied  by  Hogeboom. 

The  reply  aflSrms  that  the  premises  are  correctly  described 
in  the  compl^nt,  and  denies  that  the  only  title  the  plaintiff  can 
make  is  under  the  Kittle  deed.  That  the  word  "  east"  in  said 
deed  does  not  mean  due  east,  but  easterly,  as  set  forth  in  the 
complaint.  That  the  land  described  in  the  complaint  and  deed 
as  the  Schermerhorn  brick  yard,  is  a  well  known  lot  of  land, 
and  has  been  so  for  more  than  20  years. 

The  cause  was  tried  at  the  Rensselaer  circuit  in  April,  1853. 
The  plaintiff  proved  that  on  the  9th  June,  1812,  Isaac  Esleeck 
conveyed  to  one  George  Noyes  a  lot  in  the  village  of  Castleton, 
describing  it  as  ''  beginning  at  the  S.  W.  comer  of  the  house 
now  occupied  by  George  Noyes  aforesaid,  and  runniug  east  157 
feet  to  a  stake  and  stones  ;  from  thence  a  northerly  course  273 
feet  to  a  stake  and  stones ;  from  thence  west  or  westerly  154 
feet  to  a  stake  and  stones ;  thence  151  feet  to  the  place  of  be- 
ginning." At  the  time  of  the  purchase  by  Noyes  from  Esleeck, 
(who  owned  the  land  adjacent  and  directly  south)  there  was  no 
survey  made  of  the  lot  conveyed.    The  lines  were  run  by  the 
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parties  with  a  rope,  and  monuments  fixed.  Ih  May,  1817,  John 
J.  and  George  Schermerhorn  recovered  a  judgment  in  the  su- 
preme court  against  Noyes.  The  lot  was  sold  under  an  execu- 
tion issued  upon  this  judgment,  and  the  Schermerhoms  became 
the  purchasers,  and  in  1820  the  premises  were  conveyed  to  them 
by  the  sheriff.  In  October,  1837,  John  J.  Schermerhorn  and 
Cornelius  Wilsey  assigned  to  John  J.  Kittle  all  the  lands  in 
the  state  owned  by  the  grantors.  On  the  16th  January,  1844, 
Kittle  conveyed  to  the  plaintiff  the  premises  described  as  fol- 
lows :  "  All  and  singular,  that  certain  piece  or  parcel  or  lot  of 
land  situated  in  the  village  of  Gastleton,  and  town  aforesaid, 
1;>ounded  as  follows,  beginning  at  the  S.  W.  corner  of  the  dwell- 
ing house  formerly  occupied  by  George  Noyes,  running  east  157 
feet  to  a  stake  and  stones;  thence  a  northwardly  course  273 
feet  to  a  stake  and  stones ;  from  thence  west  or  westwardly  154 
feet  to  a  stake  and  stones  ;  from  thence  151  .feet  to  the  place 
of  beginning,  commonly  called  and  distinguished  as  the  Scher- 
merhorn brick  yard."  Noyes  occupied  the  premises  as  a  brick 
yard,  up  to  1823.  Subsequently  they  were  owned  and  occupied 
by  the  Schermerhoms,  and  persons  under  them,  as  a  brick 
yard.     Noyes  left  Gastleton  in  1823. 

The  defendants,  Stearns  and  wife,  claimed  to  own  the  lands 
adjoining  the  southerly  boundary  line  of  the  plaintiff's  lot.  The 
defendant  Hogeboom,  some  seven  or  eight  years  prior  to  the 
trial,  and  about  the  time  of  the  purchase  of  the  premises'by  the 
plaintiff  from  Kittle,  erected  a  barn,  under  Stearns  and  wife,  on 
land  claimed  by  the  plaintiff  to  be  included  in  the  deed  to  him 
from  Kittle.  It  was  admitted  that  he  was  in  possession  of  the 
barn  at  the  commencement  of  the  suit.  The  controversy  in  the 
case  was  respecting  the  southern  boundary  line  of  the  plaintiff 's 
Igt.  The  starting  point  called  for  in  the  deed  firom  Esleeck  to 
Noyes  in  1812,  and  from  Kittle  to  the  plaintiff  in  1844,  was  a 
dwelling  house  occupied  by  Noyes  at  the  southwest  corner  of 
the  lot.  The  first  course  in  the  deed  was  '^  east  157  feet  to  a 
stake  and  stones."  This  first  monument  had  been  removed 
prior  to  1823,  and  no  traces  left  of  it.    A  due  east  line  from 
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the  Starting  point  would  run  northerly  of  the  bam  and  premises 
occupied  by  Hogeboom.  The  plaintiff  gave  evidence  tending  to 
show  the  location  of  the  stake  and  stones,  the  first  monument 
called  for  in  the  deed;  that  the  plaintiff's  premises  were  for 
more  than  twenty  years  prior  to  the  conveyance  to  him,  known 
imd  distinguished  and  commonly  called  "  the  Schermerhom  brick 
yard  f  that  the  lot  as  used  and  occupied  by  Noyes,  and  which 
in  1823  went  into  the  possession  and  occupancy  of  the  Scher- 
merhoms,  and  was  afterwards  known  and  commonly  called  "  the 
Schermerhorn  brick  yard,"  embraced  and  included  in  it  the 
small  strip  of  land  on  which  the  defendant  Hogeboom  had  erect- 
ed the  bam.  The  defendant  showed  that  a  due  east  line,  run 
as  the  first  course  called  for  in  the  deed  of  the  plaintiff,  would 
leave  the  bam  and  premises  in  possession  of  the  defendants 
south  of  the  southerly  line  of  the  plaintiff's  lot ;  and  they  gave 
evidence  tending  to  show  that  the  land  on  which  the  bam  was 
erected  formed  no  part  of  the  lot  as  used  as  a  brick  yard  by 
Noyes,  and  the  Schermerhoms,  and  those  under  them.  By  run- 
ning the  courses  and  distances  as  given  in  the  deed,  the  lines  of 
the  survey  would  not  close. 

When  the  plaintiff  rested,  the  defendants  moved  for  a  nonsuit, 
on  the  ground  that  the  plaintiff  was  bound  by  the  first  course 
and  distance  mentioned  in  his  deed  from  Kittle,  and  could  not 
claim  south  of  that  line,  it  being  shown  that  there  was  no  stake 
and  stones  at  the  end  of  the  first  course  intended  as  a  monu- 
ment, at  the  time  of  the  execution  of  the  deed ;  and  that  in  the 
absence  of  a  fixed  monument  the  course  and  distance  was  the 
next  certain  call,  and  must  control  any  words  of  common  descrip- 
tion. The  court  refused  to  nonsuit  the  plaintiff,  and  the  de- 
fendants excepted..  Further  evidence  was  then  given  on  the 
question  of  the  extent  and  location  of  the  plaintiff's  lot,  and  in 
reference  to  the  southerly  line  thereof.  The  te^imony  being 
closed,  the  case  states  that  the  defendants'  counsel  requested 
the  court  to  decide  the  following  points,  and  nonsuit  the  plain- 
tiff: 1.  That  the  plaintiff  ie  bound  by  the  first  course  and  dis- 
tance mentioned  in  his  deed  from  John  J.  Kittle,  and  cannot 
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claim  south  of  that  line,  it  being  proved  that  there  was  no  stake 
and  stone  intended  as  a  monument,  at  the  time  of  the  execution 
of  the  deed,  and  consequently,  2.  All  proof  given  to  show  where 
a  stake  and  stone  placed  as  a  monument,  stood  previous  to  the 
execution  of  the  deed,  is  incompetent  and  should  be  stricken  out 
or  disregarded.  3.  The  addition  at  the  end  of  the  description 
by  courses  and  distances,  of  the  words,  "commonly  called  and 
distinguished  as  the  Schermerhom  brick  yard,"  cannot  vary  the 
construction  of  the  deed  or  authorize  proof  as  to  what  premises 
were  intended  to  be  included  in  the  "Schermerhom  brick  yard.'' 
The  testimony  admitted  on  that  subject  was  incompetent  and 
ought  to  be  stricken  out  and  disregarded.  But  the  court  re- 
fused to  rule  as  requested,  and  to  nonsuit  the  plaintiff;  to  which 
refusal  and  decision  the  defendants'  counsel  excepted.  The 
court  among  other  things,  charged  the  jury  that  unless  the  de- 
scription in  the  deed  had  been  aided  by  the  last  clause,  viz :  the 
words  "commonly  called  and  distinguished  as  the  Schermerhorn 
brick  yard,"  it  would  have  been  void  for  uncertainty ;  the  first 
call  being  for  a  line  157  feet  east ;  thence  northwardly  279  feet ) 
thence  west  or  westwardly  154  feet,  and  from  thence  161  feet  to 
the  place  of  beginning ;  the  second  and  third  courses  being  run 
due  north  and  west  the  lines  of  the  survey  would  not  close,  and 
hence  if  it  were  not  for  the  last  clause  the  deed  would  be  void. 
To  which  part  of  the  charge  the  defendants'  counsel  excepted. 
The  court  further  charged  that  the  evidence  in  regard  to  the 
location  of  the  stake  and  stones  in  1812,  was  of  importance  as 
testimony  to  be  considered  in  determining  what  were  the  pre- 
mises usually  known  as  "  the  Schermerhom  brick  yard."  To 
which  part  of  the  charge  the  defendants'  counsel  excepted. 

The  jury  rendered  a  verdict  for  the  plaintiff.    The  defend- 
ants moved  for  a  new  trial  on  a  case. 

J.  H.  Reynolds^  for  the  plaintiff. 

W.  A.  Beachj  for  the  defendants. 
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By  the  Courts  Wright,  J.  In  1844,  one  John  J.  Kittle 
granted  to  the  plaintifF  a  lot  of  land,  describing  it  as :  "  All  and 
singular,  that  certain  piece  or  parcel  (or  lot)  of  land,  situated  in 
the  village  of  Oastleton,  and  town  of  Schodack,  and  bounded  as 
follows,  viz :  beginning  at  the  southwest  comer  of  the  dwelling 
house  formerly  occupied  by  George  Noyes,  running  east  one 
hundred  and  fifty-seven  feet  to  a  stake  and  stones ;  from  thence 
a  northwardly  course  two  hundred  and  seventy-tUree  feet  to  a 
stake  and  stones ;  from  thence  west  or  westwardly  one  hundred 
and  fifty-four  feet  to  a  stake  and  stones ;  from  thence  one  hun- 
dred and  fifty-one  feet  to  the  place  of  beginning,  commonly 
called  and  distinguished  as  the  '  Schermerhorn  brick  yard.' " 
The  only  question  on  the  trial  respected  the  location  of  the  lot. 
Had  the  stake  and  stones,  described  in  the  deed  as  being  at 
the  end  of  the  first  course,  existed  at  the  execution  of  the  con- 
veyance to  the  plaintifi*,  or  had  the  deed  described  the  line  as 
running  to  where  a  stake  and  stones  ^^ formerly  stood,"  it  is 
conceded  that  no  question  could  have  arisen  as  to  the  location 
of  the  line,  as  the  course  and  distance  must  have  yielded  to  the 
monument,  or  ground  mark  ;  and  had  the  monument  been  re- 
moved subsequently  to  the  execution  of  the  deed,  it  would  have 
made  no  difference,  for  the  party  would  have  been  at  liberty  to 
prove  by  parol  where  the  stake  and  stones  stood  at  the  time  of 
the  conveyance.  But,  when.the  deed  to  the  plaintiff  was  exe- 
cuted, there  were  no  stake  and  stones  at  the  easterly  end  of  the 
first  course,  though  they  were  put  there  when  the  lot  was  run 
out  in  1812,  and  remained  for  some  years  afterwards.  In  a 
case  respecting  this  line  it  was  decided  at  the  June  term  of  the 
court,  in  1848,  (it  being  admitted  that  the  stake  and  stones  had 
been  removed  several  years  before  the  deed  from  Kittle  to  the 
plaintiff  was  executed,)  that  the  line  could  not  be  run  to  where 
the  stake  and  stones  formerly  stood,  but  that  the  next  call  in  the 
deed,  viz :  the  course  and  distance,  must  govern ;  that  it  was 
not  a  case  of  latent  ambigui^  in  the  deed,  susceptible  of  parol 
explanation,  and  if  it  was  the  intention  of  the  parties  to  run  the 
line  to  where  a  stake  and  stones  formerly  stood,  and  the  lan- 
guage used  was  the  result  of  mistake,  the  only  relief  of  the  party 
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was  in  equity.    {Seama?i  v.  Hogeboom  4*  Harder,  8  Barh,  215.) 
This  case  is  decisive  of  the  point,  at  least  in  this  court  that 
^  where  a  deed  describes  a  line  as  running  from  a  known  monu- 
ment, east  a  given  number  of  feet  to  a  stake  and  stones,  and 
there  is  no  such  monument  there,  at  the  execution  of  the  convey- 
ance, although  there  had  been  formerly  in  the  original  location 
of  the  lot,  in  running  the  line  the  party  is  to  be  governed  by 
the  next  call  in  the  deed,  viz :  the  course  and  distance,  and 
cannot  resort  to  parM  proof  to  show  the  monument  as  existing 
while  the  title  was  held  by  his  grantors.     But  the  point  is  not 
decisive  of  the  case  as  now  presented.     Other  considerations 
enter  now  into  the  case,  supposed  to  be  controlling  on  the  ques- 
tion of  location.     The  starting  point  is  the  southwest  comer  of 
a  dwelling  house  formerly  occupied  by  one  Noyes,  the  grantee 
of  the  lot,  as  early  as  1812.    The  first  course  as  described  in 
the  plaintiff's  conveyance  is,  east  one  hundred  and fifty-seten 
feet  to  a  stake  and  stones.    But  there  is  no  monument  there, 
nor  was  there  at  the  date  of  the  deed.     The  next  call  in  the 
conveyance  is  the  course  and  distance.    The  course  described 
is  east,  which,  if  there  be  no  object  in  the  deed  to  control,  means 
due  east.     A  due  east  line  is  run,  which  excludes  the  bam  and 
premises  in  the  possession  of  the  defendants  from  the  plaintiff's 
lot,  but  running  the  second  and  third  courses  according  to  the 
deed,  the  lines  of  the  survey  will  not  close.    In  the  deed  the 
first  course  is  described   as  east,  the  second   northwardly, 
and  the  third  west  or  westwardly.    It  is  admitted  that  where 
the  courses  in  a  grant  are  indicated  by  the  terms  "  northwardly" 
or  "  westwardly,"  they  are  to  be  run  due  north  and  due  west. 
Bunnbg  therefore  due  east,  north  and  west  lines,  (the  mona- 
ments  to  direct  the  inclination  of  the  courses  being  gone,  or  not 
existing  at  the  date  of  the  conveyance,)  the  lines  of  the  survey 
will  not  close.     So,  that  relying  solely  upon  the  courses  and 
distances  as  given  in  the  deed  to  the  plaintiff,  to  arrive  at  the 
intent  of  the  parties,  the  conveyance  would  seem  to  be  void  for 
uncertainty ;  a  conclusion  that  we  should  by  all  means  avoid  if, 
upon  the  whole  instrument,  there  is  enough  to  indicate  what  the 
partiesj  intended,  with  reasouable  certainty.     If  the  intent  of  the 
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parties,  (says  Chief  Justice  Willes,)  be  plain  and  clear,  we 
ought  if  possible  to  put  such  construction  on  the  doubtful  words 
of  a  deed,  as  will  best  answer  the  intention  of  the  parties,  and 
reject  that  construction  which  manifestly  tends  to  overturn  and 
destroy  it.  {Parkhurst  v.  Smith,  Willes,  332.)  *•  I  do  ex- 
ceedingly commend  the  judges,"  says  Lord  Hobart,  "  that  are 
curious,  and  almost  subtle,  astuti,  to  invent  reasons  and  means 
to  make  acts  according  to  the  just  intefit  of  the  parties^  and  to 
avoid  wrong  and  injury  which  by  rigid  rules  migUt  be  wrought 
out  of  the  act."     {Earl  of  CUmrickarcPs  case,  Hob,  277.) 

Courts  are  to  so  construe  the  words  of  a  grant,  if  possible,  as 
to  give  effect  to  it,  if  it  be  plain  that  the  parties  intended  it 
should  be  an  effective  conveyance.  In  the  construction  the  ex- 
pressed will  of  the  parties  is  to  control.  If  this  be  plain  upon 
the  face  of  the  instrument,  courts  are  to  go  no  further,  though 
the  words  used  frustrate  the  grant  itself  Where  the  expression 
of  the  intent  is  doubtful  and  ambiguous,  the  most  material  and 
certain  among  the  evidences  of  intent,  are  to  be  selected  and  ac- 
credited. That  which  is  most  material  and  most  certain  in  a 
description  shall  control  that  which  is  less  material  and  less 
certain.  {Doe  v.  Thompson^  5  Cowen.  893.  Newcome  v. 
Ryor,  7  Wheat.  10.)  If  by  the  words  of  the  instrument  the 
grant  may  be  ascertained  and  located,  parol  evidence  for  that 
purpose  is  unnecessary  and  inadmissible.  It  is  only  when  it 
becomes  necessary  to  ascertain  the  subject  or  object  to  which 
the  instrument  refers,  or  there  is  not  enough  in  the  description 
to  locate  it,  or  part  of  the  description  is  false,  that  evidence 
aliunde  is  admissible.  As  a  general  rule,  when  a  deed  describes 
land  by  course  and  distance,  and  also  by  known  visible  menu* 
ments,  the  latter  govern ;  and  natural  will  overcome  artificial 
monuments.  Where  no  monuments  exist  resort  must  be  had  to 
the  next  most  certain  call  of  the  deed.  This  is,  ordinarily,  course 
and  distance ;  but  not  invariably  so.  If  there  are  other  more 
certain  evidences  of  the  intent  of  the  parties,  or  if  by  a  resort 
to  courses  and  distances  exclusively,  the  result  is  to  frustrate  the 
grant,  whilst  the  description  contains  other  matter  to  render 
the  intent  entirely  certain,  it  is  not  an  unbending  rule  that  the 
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call  of  course  and  distance  in  a  deed  must  alone  be  resorted  to 
in  the  absence  of  natural  or  artificial  monuments  or  ground 
marks.  If  the  land  may  be  located,  and  the  intent  ascertained 
by  running  the  lines  of  the  lot  agreeably  to  the  courses  and  dis- 
tances given  in  the  deed,  other  matter  in  the  description  less 
certain,  of  course  should  be  rejected.  But  where  the  lot  cannot 
be  located  by  a  resort  to  the  call  of  course  and  distance,  the  in- 
tent of  the  parties  is  not  to  fail,  if  there  be  other  matter  in  the 
instrument  indicative  and  certain  of  such  intent.  Every  word 
contained  in  the  deed  should  be  understood  as  designed  to  carry 
the  intent  into  effect ;  but  words,  if  necessary,  may  be  supplied 
by  intendment,  and  particular  clauses  and  provisions  qualified, 
transposed  or  rejected,  in  order  to  ascertain  and  give  effect  to 
the  intention.  Guided  by  these  rules  of  construction  let  us  look 
for  a  moment  at  the  case  in  hand.  It  is  not  controverted  that 
Kittle,  by  his  deed  to  the  plaintiff,  intended  to  transfer  to  the 
grantee  a  valid  title  to  some  piece  of  land.  He  meant  that  the 
conveyance  should  be  an  effective  one.  The  subject  matter  is 
declared  to  be  a  village  lot,  and  all  of  the  piece  or  parcel.  It 
is  all  that  certain  parcel  or  lot  of  land  in  the  village  of  Castle- 
ton.  The  grant  then  fixes  a  starting  point,  and  proceeds  to 
bound  the  lot  by  courses  and  distances  and  artificial  monuments, 
and  concludes  the  description  with  the  words  *'  commonly  called 
and  distinguished  as  the  Schermerhom  brick  yard."  It  cannot 
be  doubted  that  had  the  courses  and  distances  been  omitted  and 
the  description  read  simply,  "  all  that  certain  lot  of  land  in  the 
village  of  Oastleton  commonly  called  and  distinguished  as  the 
Schermerhom  brick  yard,"  the  grant  would  not  have  been  void 
for  uncertainty,  but  the  subject  matter  have  been  capable  of 
certain  identification,  and  the  grant  applied  by  evidence  cUitinde. 
It  would  then  unquestionably  have  been  proper  to  do  what  was 
done  in  this  case,  viz :  to  show  by  parol  proof  the  location  of  the 
piece  of  land  called  and  distinguished  as  "  the  Schermerhom 
brick  yard."  As  where  an  estate  granted  is  described  generally 
as  Blackacre,  (4  Adolph.'  ^  Ellis,  81,)  or  as  "  o  tract  of  land 
called  the  Beaver  dam^'*  (2  Ham.  82,)  or  "  the  comer  house  in 
Andover,  in  the  tenure  of  B.  &  H."  {Oro.  Car.  447,  478,)  and 
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the  like.  But  the  grant  assumed  to  give  other  evidences  by 
which  the  subject  matter  might  be  identified.  A  starting  point, 
and  courses  and  distances  were  defined,  and  artificial  corner 
monuments  given.  These  monuments,  had  they  existed  at 
the  date  of  the  conveyance,  would  have  been  conclusive  on 
the  question  of  location ;  and  would  have  been  more  certain  evi- 
dences of  intent  than  any  other  particular  in  the  description. 
But  80  much  of  the  description  is  shown,  and  by  proof  aliunde, 
to  be  false.  It  cannot  be  relied  on,  therefore,  as  a  circumstance 
to  show  the  intent  of  the  parties  to  the  grant,  and  is  to  be  put 
out  of  view.  The  next  particular  in  the  description,  ordinarily 
resorted  to,  is  the  course  and  distance.  If,  according  to  the 
courses  and  distances  described  in  the  conveyance  the  subject 
matter  may  be  certainly  identified,  and  the  lot  located,  these 
calls  must  govern.  We  are  not  to  resort  to  parol  evidence  if 
the  lot  can  be  certainly  identified  and  located  and  the  intent 
fully  ascertained  by  the  instrument  itself.  But  if  the  courses 
and  distances  as  given,  and  as  they  are  to  be  run,  tend  to  ren- 
der the  grant  void  for  uncertainty,  or  if  they  are  less  certain 
indications  than  other  particulars  contained  in  the  grant,  of  the 
intent  of  the  parties,  it  is  not  an  inflexible  rule  in  construction 
that  they  are  to  control.  A  grant  is  not  to  be  frustrated  alto- 
gether, or  the  intention  of  the  parties  rendered  less  certain,  by 
resorting  in  the  construction  of  it  to  a  mistaken  and  uncertain 
circumstance,  if  there  be  that  in  the  description  which  can  be 
sufficiently  ascertained  to  render  the  intention  entirely  manifest 
and  preserve  the  grant.  Resorting  to  the  courses  and  distances 
as  given  in  the  plaintiff* 's  deed,  the  lines  of  the  survey  will  not 
close.  The  deed  describes  a  piece  of  land  that  cannot,  in  this 
way,  be  located.  We  must  vary  the  courses,  else  the  thing 
granted  is  so  uncertain  that  effect  cannot  be  given  to  the  grant. 
Ought  we  to  do  this,  when  there  are  other  certain  particulars 
in  the  description  of  the  thing  intended  to  be  granted  ?  We 
think  not.  No  rules  of  construction  are  better  settled  than 
these,  that  when  there  are  certain  particulars  in  the  description 
of  the  thing  intended  to  be  granted  which  can  be  sufficiently  as- 
certained, the  addition  of  any  mistaken  or  uncertain  circum- 
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stance  will  or  ought  not  to  frastrate  the  intention  of  the  parties. 
And  if  there  be  certain  particalars  sufficiently  ascertained  in 
the  description  to  locate  the  land  intended  to  be  conveyed,  the 
addition  of  any  false  or  mistaken  particulars  may  be  rejected  or 
disregarded.  {Blague  v.  Gould,  Cro.  Car.  447,  473.  Jackson 
V.  Clark,  7  John.  217.  Hathaway  v.  Power,  6  HUl,  458.  Doe 
V.  Thompson,  5  Cowen,  373.  Wendell  v.  The  People,  8 
Wend.  189.)  In  the  absence  of  monuments  to  control,  the 
courses  as  given  in  the  plaintiff's  deed  were  not  the  next  most 
certain  calls  to  be  resorted  to,  to  the  exclusion  of  all  other  proof  of 
location.  These  particulars  of  the  description  would  render  the 
location  entirely  uncertain,  and  instead  of  aiding,  defeat  the  in- 
tention of  the  parties.  There  was  that,  however,  in  the  descrip- 
tion to  uphold  the  grant  and  plainly  indicate  what  land  the  deed 
was  intended  to  cover.  On  its  face  it  purported  to  convey  that 
lot  of  land  '-  commonly  called  and  distinguished  as  the  Scherm- 
erhorn  brick  yard."  That  designation  aided  any  uncertainty  or 
imperfection  in  the  previous  description.  In  the  absence  of  the 
monument  showing  the  location  of  the  southeast  corner  of  the 
lot,  and  the  uncertainty  created  by  running  the  lines  as  described, 
the  next  most  material  and  certain  indication  in  the  deed  is  the 
designation  of  the  Schermerhorn  brick  yard,  and  the  lines  and 
location  of  that  lot  being  ascertained,  determined  the  land  in- 
tended to  be  conveyed  by  the  deed. 

On  the  trial,  the  principal  proof  was  on  the  question  of  the 
location  and  extent  of  the  lot  of  land  commonly  called  ''the 
Schermerhorn  brick  yard."  This  question  of  fact  seemed  to  be 
almost  the  only  controverted  one.  Evidence  bearing  upon  the 
question  was  received  without  objection ;  and  an  examination 
of  the  case  can  leave  no  doubt  that  the  defendant  Hogeboom's 
barn  was  erected  on  what  for  a  great  number  of  years  had  been 
designated  as  the  Schermerhorn  brick  yard  lot.  The  piece  of 
land  had  been  located  as  a  brick  yard  for  over  thirty  years  prior 
to  the  deed  to  the  plaintiff,  and  had  been  owned  and  actually 
possessed  by  the  Schermerhoms  and  their  assignee  for  more 
than  twenty  years  of  that  time.  At  the  conclusion  of  the  trial, 
the  judge  refused  to  nonsuit  the  plaintiff,  and  strike  out  the  evi- 
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dence  that  had  been  given  without  objection  to  show  where  the 
monument  described  as  being  at  the  end  of  the  first  course  stood 
previous  to  the  execution  of  the  deed,  and,  also,  as  to  the  location 
and  extent  of  the  lot  called  '^  the  Schermerhorn  brick  yard ;"  and 
among  other  things  charged  the  jury  that  if  it  were  not  for  the 
last  clause  in  the  deed,  viz.  the  words  "  commonly  called  and 
distinguished  as  the  Schermerhorn  brick  yard,"  (as  running  the 
courses  given  the  lines  of  the  survey  would  not  close,)  it  would 
have  been  void  for  uncertainty,  and  that  evidence  in  regard  to 
the  location  of  the  stake  and  stones  in  1812  was  of  importance 
as  testimony  to  be  considered  in  determining  what  were  the 
premises  usually  known  as  "  the  Schermerhorn  brick  yard." 
We  think  there  was  no  error  in  the  refusal  to  nonsuit,  or  in  the 

charge. 

New  trial  denied. 


[Albany  General  Term,  September  8, 1865. 
Justices.] 


Parker f  Harris  and  Wright ^ 


Farrand  vs.  Marshall. 

A  man  may  dig  on  his  own  land,  but  not  so  near  that  of  his  neighbor  as  to  cause 
the  land  of  the  latter  to  fkll  into  his  pit,  thus  transferring  a  portion  of  another 
man's  land  to  his  own. 

He  may  excavate  and  remove  his  soil  for  manufacturing  it  into  brick ;  but  if 
thereby  he  removes  the  natural  support  of  his  neighbor's  land,  so  that  it  cannot 
stand  by  its  own  coherence,  and  it  subsides  and  fklls  into  the  pit  made  by  his 
excavations,  thus  disturbing  his  neighbor  in  the  enjoyment  and  possession  of 
his  property,  and  damaging  him,  the  law  will  hold  the  wrongdoer  answerable 
for  such  consequences;  provided  his  neighbor  has  done  nothing  with  his 
own  land  contributing  to  produce  the  injury  and  in  hostility  to  the  legiti- 
mate and  proper  exercise  of  tlie  other's  paramount  right  to  improve  his  own 
premises. 

Where  A.  and  B.  are  adjoining  landowners,  A.'s  land  being  in  its  natural  state, 
and  supported  by  the  acUacentsoil  of  B.,  and  having  always  been  thns  laterally 
supported,  it  is  the  right  of  A.  that  he  may  enjoy  his  land  in  the  condition  in 
which  it  was  placed  by  nature ;  and  B.  will  not  be  permitted  to  render  his  en- 
joyment of  it  insecure,  or  destroy  it  altogether,  by  removing  its  natural 
support. 
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B.  may  excavftte  and  remove  the  earth  fhnnhis  land,  provided  he  does  not  inter- 
fere with  the  paramount  right  of  A.  to  the  possession  and  enjoyment  of  his 
property,  or  the  natural  right  which  A.  possesses,  to  have  his  land  surrounded 
and  protected  by  the  a4jacent  soil. 
I  The  law,  while  it  gives  to  an  individual  entire  dominion  over  his  own  soil,  wffl 
restrain  him  in  the  mode  of  using  or  enjoying  his  property,  if  such  mode  of  en- 
j       joyment  infHngeupon,  or  violate,  the  right  of  domain  in  others. 

A  court  of  equity  has  power  to  restrain  a  landowner  from  excavating  or  remov- 
ing soil  from  his  land  adjoining  the  land  of  another,  if  the  effect  of  such  exca- 
vation and  removal  will  be  to  cause  the  land  of  his  neighbor,  by  reason  of  the 
withdrawal  of  its  lateral  support,  to  fUl  away  or  subside. 

APPEAL  from  an  order  made  at  a  special  term,  oyermling 
a  demurrer  to  the  complaint.  The  complaint  states  that 
the  plaintiff  is  the  o?mer  of  a  piece  of  land  in  the  citj  of  Hud- 
son, purchased  from  the  defendant,  in  June,  1846,  bounded  east- 
erly, in  front,  by  Second  street,  northerly  by  Strawberry  alley, 
and  westerly  by  land  owned  by  the  defendant ;  that  the  lot  is 
about  220  feet  in  width  on  Second  street,  and  extends  westerly 
200  feet ;  that  northerly  of  this  lot,  on  the  opposite  side  of 
Strawberry  alley,  is  a  lot  conveyed  by  the  defendant  to  one 
George  Robinson,  in  October,  1844,  and  in  the  deed  of  convey- 
ance the  defendant  reserved  the  right  and  privilege  of  taking 
and  carrying  away  so  much  and  such  clay  or  dirt  as  he  might 
wish,  for  the  purpose  of  making  brick ;  that  the  plaintiff's  lot  is 
situated  on  the  summit  of  a  hill,  over  70  feet  above  its  base, 
and  is  nearly  level ;  that  such  level  before  the  excavation  by 
the  defendant  mentioned  in  the  complaint,  extended  about  90 
feet  beyond  the  western  boundary  of  the  plaintiff's  premises,  on 
to  the  premises  of  the  defendant,  and  then  the  hill  sloped  towards 
the  Hudson  river ;  that  the  Robinson  lot  was  also  situated  upon 
the  northerly  slope  of  the  hill ;  that  the  plaintiff's  lot,  being  80 
feet  above  the  level  of  the  river,  and  about  1500  feet  from  its 
east  channel,  formed  an  eligible^site  for  a  residence,  with  a  fine  and 
extensive  view  of  the  river  and  surrounding  country ;  that  upon 
purchasing  the  lot  the  plaintiff  commenced  making  improve- 
ments, and  has  erected  thereon  valuable  buildings,  and  fences 
along  the  exterior  line  thereof,  and  has  brought  the  lot  to  a  high 
state  of  cultivation ;  that  the  dwelling  house  erected  thereon  is 


ALBANY— SEPTEMBER,  1856,  411 

Fairand  v.  Mamhall. 

sitaated  near  the  centre  of  the  plaintiff's  lot,  and  about  100  fee(t 
easterly  of  the  west  boundary  thereof;  that  his  other  buildings 
are  about  140  feet  east  of  the  west^n  boundary  of  the  lot ;  that 
the  buildings  are  so  constructed  as  not  by  their  superincumbent  -  f 
w^ht  or  otherwise  to  disturb  the  natural  coh^ency  of  the  soil,^^  ' 
nor  to  add  to  the  lateral  or  subjacent  pressure  upon  the  premises  J  ^ 
of  the  defendant,  or  of  Robinson ;  nor  to  increase  the  natural  tend- 
ency of  the  soil  to  subside  or  sink  down  at  the  westerly  boundary 
of  the  plaintiff's  premises,  or  within  80  feet  therefrom ;  that  the 
defendant  has  a  brick  yard  upon  premises  owned  by  him  in 
the  vicinity  of  these  lots,  where  he  has  been  and  still  is  exten- 
sively engaged  in  the  manufacture  of  brick ;  that  since  he  sold 
tiie  lot  to  tiiie  plaintiff  he  has  been  making  excavations  in  the  hill 
west  of  the  plaintiff's  lot,  and  removing  the  earth  for  the  pur- 
pose of  making  brick ;  that  these  excavations  extend  nearly  the 
whole  width  of  the  lot  from  Strawberry  alley  to  Rope  alley,  and 
at  some  p<Hnts  have  be^d  carried  within  four  or  five  feet  of  the 
plaintiff's  lot ;  that  about  32  feet  west  from  the  plaintiff's  lot 
the  excavation  or  cut  has  been  carried  into  the  hill  perpendicu- 
larly to  the  depth  of  about  50  feet,  and  about  60  feet  in  width ; 
that  such  excavation  is  made  for  the  purpose  of  removing  the 
earth  and  converting  it  into  brick,  and  not  for  the  purpose  of 
i0q>roving  or  benefiting  the  premises  on  which  the  excavations 
are  made ;  that  the  effect  of  the  excavation  has  already  been  to 
cause  a  great  portion  of  the  western  and  northwestern  part  of 
the  plaintiff's  lot  to  crack  and  subside,  and  the  fences  to  crack 
and  stretch  apart ;  and  if  the  excavation  is  longer  pursued  the 
premises  will  cave  in  and  fSstU  away,  and  will  subside  and  &11  over 
into  the  [Ht  made  by  such  excavations,  and  the  plaintiff's  dwelling 
house  will  be  endangered ;  that  the  defendant  has  declared  his 
intention  to  continue  his  exca/vations  up  to  the  line  of  the  plain- 
tiff's lot,  and  has  served  upon  the  plaintiff  a  written  notice  to  that 
eCect ;  that  the  defendant  has  also  declared  his  intention  to  re- 
move the  clay  from  the  lot  northerly  of  the  plaintiff's  lot,  the  effect 
of  which  would  be  to  cause  the  plaintiff's  fences  to  break  apart 
and  the  soil  to  sink  down  and  slide  away,  and  thus  produce  great 
aad  irrepaorable  injury  to  the  plaintiff ;  that  at  th^  time  of  recei v- 
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ing  a  deed  from  the  defendant,  the  plaintiff  was  entirely  ignorant 
of  the  right  and  privilege  reserved  to  the  defendant  to  take  and 
carry  away  clay  and  dirt  from  the  Robinson  lot  for  the  purpose 
of  making  brick,  and  was  also  ignorant  that  the  defendant's  prem- 
ises had  been  nsed  for  any  considerable  namber  of  years  as  a 
brick  yard,  or  for  the  purpose  of  excavating  earth  or  clay  for 
the  making  of  brick ;  that  the  excavations  were  carried  on  upon 
the  defendant's  premises  for  a  considerable  time  after  the  con- 
veyance to  the  plaintiff,  before  the  plaintiff  discovered  any  inju- 
rious effects  therefrom  to  his  lot ;  that  anticipating  ultimate 
danger  therefrom,  he  has  long  ago  and  repeatedly  since  the  con- 
veyance to  him,  requested  the  defendant  to  desist  from  prose- 
cuting the  said  excavations  further,  and  threatened  proceedings 
against  him  to  compel  him  so  to  desist ;  but  the  defendant  has 
always  neglected  and  refused  so  to  do,  and  still  neglects  and 
reftises. 

The  complaint  demands  judgment  that  the  defendant  may  be 
enjoined  to  cease  and  desist  from  <)igging  and  excavating  in  and 
upon  his  lot  for  the  purpose  of  obtaining  clay  or  earth  to  manu< 
facture  brick,  and  that  he  be  enjoined  not  to  dig  or  excavate  for 
such  purpose  in  and  upon  the  Robinson  lot  from  a  line  drawn 
from  a  point  on  the  westerly  line  of  Second  street,  at  a  distance 
of  200  feet  from  the  southeasterly  extremity  of  said  lot  to  the 
point  on  the  southeasterly  line  of  a  road  or  highway  mentioned 
in  the  complaint,  at  a  distance  of  250  feet  in  a  direct  line  to  the 
nearest  point  on  Strawberry  alley ;  that  the  injunction  not  to  dig 
or  excavate  for  such  purposes  be  made  perpetual ;  and  that  there 
be  an  accounting  of,  and  compensation  for,  the  damages  already 
sustained  by  the  plaintiff  from  the  defendant's  excavations  and 
wrongful  acts. 

The  defendant  demurred  to  the  complaint,  assigning  as 
grounds,  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action ;  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  proper  case  for  an  order  restraining  the  defendant  as 
prayed  therein,  nor  a  proper  case  for  an  accounting ;  and  that 
several  causes  of  action  are  improperly  united. 

The  demurrer  Wfts  heard  at  special  term,  and  an  order  znade 
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OTerruling  the  same  ;  from  "which  order  the  defendant  appealed 
to  this  court,  (a) 

H.  Bogeboom^  for  the  plaintiff. 

J.  H.  Reynolds^  for  the  defendant. 

By  the  Courts  Wright,  J.  The  parties  are  owners,  and  in 
possession,  of  adjoining  closes,  the  plaintiff  having  acquired  title 
from  the  defendant.  Where  the  closes  adjoin,  the  land  is  in  its 
natural  state.  The  plaintiff  has  laid  no  additional  weight  upon 
his  land  increasing  the  lateral  pressure.  The  defendant  is  en- 
gaged in  digging  and  removing  the  earth  and  clay  from  his  close, 
n«ir  its  junction  with  that  of  the  plaintiff,  for  the  purpose  of 
making  brick.  He  has  already  excavated  to  the  depth  of  fifty  "^ 
feet,  within  a  short  distance  of  the  western  extremity  of  the^ 
plaintiff's  close,  so  as  to  cause  the  plaintiff's  land,  which  is  sit- 
uated upon  the  summit  of  a  hill,  to  crack  and  subside,  and  the 
exterior  fences  to  crack  and  stretch  apart.  The  defendant 
threatens  to  pursue  his  excavations  up  to  the  western  line  of  the 
plaintiff's  close,  the  consequence  of  which  will  be,  the  plaintiff's 
land,  losing  its  natural  support,  will  subside  and  fall  over  into 
the  pit  made  by  such  excavations.  The  question  is  whether  the 
defendant  may  thus  use  and  enjoy  his  own  land,  and  destroy 
that  of  his  neighbor  by  removing  its  natural  support;  such 
neighbor's  land  being  in  the  situation  in  which  it  was  placed  by 
nature.  I  am  not  aware  of  any  adjudged  case  in  which  the  pre- 
cise question  has  arisen  ;  but  there  are  a  number  of  cases  where 
it  has  been  discussed  incidentally  by  learned  judges.  The  bent 
of  their  minds  is  pretty  decidedly  indicated,  but  the  discussion 
being  ofrt^er,  the  cases  are  not  controlling  authority  on  the 
question.  As  long  ago  as  the  time  of  the  first  Charles  it  was 
-held  in  the  king's  bench,  that  if  A.,  seised  in  fee  of  land  next 
adjoining  the  land  of  B.,  erect  a  new  house  on  his  land,  and  part 
of  the  house  is  erected  on  the  confines  of  his  land  next  adjoining 

(a)  8ee  S.  0.  at  special  term,  on  a  tnotion  to  vacate  or  modi^  tho  iijanctioD, 
19  Barb.  88a 
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the  land  of  B.,  if  B.  afterwards  digs  his  land  near  to  the  founda- 
tion of  the  house  of  A.,  whereby  the  foundation  of  the  house, 
and  the  house  itself,  falls  into  the  pit,  still  no  action  lies  at  the 
suit  of  A.  against  B.,  for  this  was  the  fault  of  A.  himself  that 
he  built  his  house  so  near  to  the  land  of  B..  for  he  could  not  by 
his  act  hinder  B.  from  making  the  most  profitable  use  of  B.'s 
land.  (15  Car.  1,  B.  i?.,  Wilde  v.  Minsterley.)  The  princi- 
ple of  this  case  has  not  been  since  very  firmly  maintained  in 
Westminster  Hall,  and  we  may  not  at  this  day  see  much  in  the 
reasoning  to  applaud.  RoUe,  in  stating  the  case,  adds :  '^  But, 
semhle^  that  a  man.  who  has  land  next  adjoining  to  my  land 
cannot  dig  his  land  so  near  to  my  land  that  thereby  my  land 
shall  fall  into  his  pit ;  and  for  this  if  an  action  were  brought,  it 
would  lie."  (2  Rol  Abr.  Tres.  (/)  p.  1.)  This  latter  doctrine 
is  recognized  by  Lord  C.  B.  Comyns,  Diff.  Action  on  the  Case 
for  a  nuisance^  (a.)  By  Lord  Tenterden,  in  Wyatt  v.  Harrir 
sonj  (3  Bam.  ^  Adolp.  871 ;)  by  Lord  C.  J.  Campbell  in 
Humphries  v.  Brogden^  (1  Law  ^  Eq.  R.  241 ;)  by  Oh.  J. 
Parker  in  Thurston  v.  Hancock,  (12  Mass.  R.  220 ;)  by  Chan- 
cellor Walworth  in  Lastda  v.  Holbrook,  (4  Paige,  169 ;)  and 
h  J  Gardiner,  /.,  in  Hay  v.  The  Cohoes  Company,  (2  Comst.  159.) 
In  all  these  cases  the  doctrine  is  approved.  On  the  other  hand, 
Ch.  J.  Bronson  in  Raddif^s  Ex^rs  v.  The  Mayor  of  Brooklyn, 
(4  Comst.  195.)  questions  and  disapproves  of  it.  In  none  of  the 
cases  was  the  precise  point  in  judgment,  though  that  of  Hun^ 
phries  v.  Brogden,  was  in  principle  strongly  analogous.  The 
latter  was  a  case  of  subjacent  instead  of  lateral  support  of  lands 
in  their  natural  state,  and  in  this  respect  only  did  it  differ  firom 
the  present  one.  It  was  held  that  when  the  surface  of  land,  or 
the  soil  lying  over  the  minerals,  belongs  to  one  man,  and  the 
minerals  belong  to  another,  no  evidence  of  title  ^)pearing  to 
regulate  or  qualify  their  rights  of  enjoyment,  the  owner  of  the 
surface,  while  unincumbered  by  buildings,  and  in  its  natural 
state  is  entitled  to  have  it  supported  by  the  subjacent  mineral 
strata ;  that  those  strata  may,  of  course,  be  removed  by  the 
owner  of  them,  so  that  a  sufficient  support  for  the  surface  is  left ; 
but  if  the  surface  subsides  and  is  injured  by  the  removal  of  tbe 
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strata,  although  the  operation  may  not  have  been  conducted 
negligently,  the  owner  of  the  surface  may  maintain  an  action 
against  the  owner  of  the  minerals  for  the  damages  sustained  by 
the  subsidence.  Lord  Campbell,  C.  J.,  said,  that  in  the  case  of 
adjoining  closes,  the  right  to  lateral  support  ^'  stands  on  natural 
justice  and  is  essential  to  the  protection  and  enjoyment  of  prop- 
erty in  the  soil.  This  right  to  lateral  support  from  the  adjoin- 
ing soil  is  not  like  the  support  of  one  building  upon  another, 
supposed  to  be  gained  by  grant,  but  is  a  right  of  property  passing 
with  the  soil*  If  the  owner  of  two  adjoining  closes  conveys 
away  one  of  them,  the  alienee,  without  any  grant  for  that  pur- 
pose, is  entitled  to  the  lateral  support  of  the  other  close  the 
very  instant  when  the  conyeyance  is  executed,  as  much  as  after 
the  expiration  of  twenty  years,  or  any  longer  period ;"  and  pari 
ratiane  where  there  are  separate  freeholds  not  adjoining,  but  one 
in  the  surface  of  the  land,  and  the  other  in  the  minerals  beneath 
the  surface,  the  owner  of  the  surface  is  entitled  to  have  it  sup- 
ported from  the  subjacent  mineral  strata,  corresponding  to  the 
lateral  support  to  which  it  is  entitled  from  the  adjoining  close, 
else  it  cannot  be  securely  enjoyed  as  property,  and  might  be 
entirely  destroyed. 

The  counsel  for  the  defendant  insists,  (the  dicta  in  BoUe,  and 
of  Chancellor  Walworth,  Lord  Campbell,  and  Ch.  J.  Parker  to 
the  contrary  notwithstanding,)  that  the  case  of  Raddiff^s  Ex*rs 
Yf  Mayor  of  Brooklyn^  settles  the  principle  that  a  man  may, 
without  being  liable  to  an  action,  dig  so  near  the  premises  of 
another  that  the  soil,  without  any  superincumbent  weight  is 
precipitated  into  the  pit.  If  this  be  so,  we  would  have  but  the 
oourse  left  to  follow  that  case.  But  we  do  not  regard  the  case 
as  settling  such  a  principle.  It  is  true  that  Bronson,  C.  J.  in 
pronouncing  the  judgment  of  the  court,  indicated  his  dissent  to 
the  dictum  in  Bolle ;  but  the  expression  of  such  dissent  was 
obiter.  It  was  not  necessary  to  the  decision  of  the  case  that  the 
distinguished  judge,  or  his  associates,  should  commit  themselves 
upon  the  question.  Indeed,  the  judge  cautiously  states  his  dis- 
sent, adding  that  the  case  under  consideration  ^^  seems  to  fall 
within  the  principle  that  a  man  may  enjoy  his  land  in  the  way 
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such  property  is  usually  enjoyed,  'without  being  answerable  for 
the  indirect  or  consequential  damages  which  may  be  sustained 
by  an  adjoining  landowner.  But  if  that  be  a  doubtful  position 
there  is  a  class  of  cases  directly  on  the  point  in  judgment,"  viz, 
that  a  municipal  corporation  acting  under  an  authority  conferred 
by  the  legislature,  to  grade,  level  and  improve  streets  and  high- 
ways, if  they  exercise  proper  care  and  skill,  are  not  answerable 
for  the  consequential  damages  which  maybe  sustained  by  those 
who  own  lands  bounded  by  the  street  or  highway.  And  this 
latter  point,  which  Judge  Bronson  himself  says  disposes  of  the 
case,  was  the  only  one  settled  by  the  judgment  of  the  court. 
The  corporation  of  Brooklyn,  by  virtue  of  the  power  conferred 
on  it  by  law,  took  regular  and  legal  proceedings  for  grading  and 
leveling  a  street  in  that  city  for  public  use.  The  digging  was 
done  in  the  site  of  the  street.  But  in  consequence  of  digging 
stway  a  bank  in  the  site  of  the  street  which  was  a  natural  sup- 
port of  the  testator's  land,  a  portion  of  his  premises  fell  into  the 
street  and  he  suffered  damage.  His  executors  brought  their 
action  to  recover  for  this  consequential  damage.  There  was  no 
charge  that  the  defendants  acted  maliciously,  nor  did  the  plead- 
ings impute  to  them  any  want  of  skill  or  care  in  doing  the  work. 
"The  defendants,"  says  Bronson,  C.  J,,  in  pronouncing  judg- 
ment, "  are  a  public  corporation,  and  the  act  in  question  was 
done  for  the  benefit  of  the  public,  and  under  ample  authority,  if 
the  legislature  had  power  to  grant  the  authority,  without  pro- 
viding for  the  payment  of  such  consequential  damages  as  have 
fallen  upon  the  testator.  Our  constitution  provides  that  private 
property  shall  not  be  taken  for  public  use  without  just  compen- 
sation. But  I  am  not  aware  that  this,  or  any  similar  provision 
in  the  constitution  of  other  states,  has  ever  been  held  applicable 
to  a  case  like  this.  Although  the  testator's  property  has  suf- 
fered damage,  I  find  no  precedent  for  saying  that  it  has  been 
*'  taken  for  public  use,"  within  the  meaning  of  the  constitution. 
This  short  view  is  enough  perhaps  to  dispose  of  the  case."  And 
BO  it  was.  But  as  is  too  much  the  practice  of  modem  times, 
there  had  been  a  wide  range  of  discussion  at  the  bar,  and  the 
judge  deemed  it  proper  to  follow  counsel,  even  after  enough 
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had  been  said  to  dispose  of  the  case.  Accordingly  the  doctrine 
in  RoUe  is  attacked,  with  an  expression  of  opinion  of  the  jndge 
as  to  its  unsoundness.  But,  apprehensive  that  this  position 
night  be  regarded  as  a  doubtful  one,  he  returns  to  the  point 
first  urged  as  a  conclusive  answer  to  the  plaintiff's  right  to  re- 
cover, and  urges  it  with  characteristic  force  and  power,  backed 
by  authority,  calculated  to  produce,  and  producing,  conviction 
upon  the  minds,  and  fashioning  the  opinions  of  his  associates. 
We  cannot  regard  the  case  as  authority  binding  us  to  say  that 
a  man  may  destroy  his  neighbor's  land  by  depriving  it  of  its 
natural  support,  when  such  land  ia  in  its  natural  state,  a'nd  that 
it  is  damnum  absque  injuria. 

It  is  urged  on  the  part  of  the  defendant  that  he  has  done,  or 
threatens  to  do,  no  more  than  use  his  own  property,  on  his  own 
premises,  in  the  pursuit  of  his  lawful  business,  and  in  accord- 
ance with  his  legal  rights.  If  this  be  so,  then  though  the  en- 
joyment by  the  plaintiff  of  his  property,  by  such  use,  may  be 
rendered  insecure,  or  wholly  destroyed,  the  latter  is  without 
remedy :  and  much  as  we  might  lament  the  defectiveness  of  the 
common  law  in  this  respect,  it  would  be  our  plain  duty  to  declare 
that  the  defendant  is  not  answerable.  But  we  believe  that  the 
common  law  is  adequate  to  afford  redress  against  consequences 
like  those  impending  and  threatei^ed  in  this  case. 

The  case  was  argued  on  behalf  of  the  defendant  as  though  the 
owner  of  land  possessed  the  absolute  right  to  use  it  as  he  pleased, 
so  long  as  he  kept  within  the  boundaries  of  his  own  soil,  regard- 
less of  the  rights  of  others  to  the  lawful  possession  and  enjoy- 
ment of  their  property ;  and  that  before  the  plaintiff  could 
maintain  an  action  of  this  kind  it  must  be  established  that  he 
has  a  legal  right  to  control  the  manner  in  which  the  defendant 
may  enjoy  and  use  his  property.  This  we  deem  unsound.  It 
might  be  so,  if  private  rights  were  uniformly  treated  as  absolute 
and  abstract,  and  never  as  qualified,  limited  and  relative.  '^  It 
is  an  elementary  principle,"  says  Gardiner,  J.,  in  Hay  v.  The 
Cohoes  Company,  "  in  reference  to  private  rights,  that  every 
individual  is  entitled  to  the  undisturbed  possession  and  lawful 
enjoyment  of  his  own  property.    The  mode  of  enjoyment  is  ne- 
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oessarily  limited  by  the  rights  of  others ;  otherwise  it  might  bo 
macle  destructive  of  their  rights  altogether.  Hence,  the  maxim 
#ic  tiiere  tuoy  &o.  The  defendant  had  the  right  to  dig  the  ca* 
fnal ;  the  pU4ntiff  the  right  to  the  undisturbed  possession  of  his 
jproperly.  If  these  rights  conflict,  the  former  must  yield  to  the 
/latter  as  the  more  important  of  the  two,  since,  upon  grounds  of 
public  policy  it  is  better  that  one  man  should  surrender  a  par* 
ticular  use  of  his  land  than  that  another  should  be  depriyed  of 
the  beneficial  use  of  his  property  alto^ther,  which  might  be  the 
consequence  if  the  privilege  of  the  former  should  be  wholly  an« 
restricted^  *  *  *  The  use  .of  land  by  the  proprietor  is  not  there- 
fore an  absolute  right,  but  qualified  and  limited  by  the  higher 
right  of.  others  to  the  lawful  possession  of  their  property.  To 
this  possession  the  law  prohibits  all  direct  injury,  without  regard 
to  the  extent,  or  the  motives  of  the  aggressor."  The  defendant 
can  use  his  land  even  to  the  destruction  of  the  soil  for  agricul* 
tural  or  building  purposes,  and  the  plaintiff  has  no  legal  right 
to  control  such  use,  so  long  as  it  does  not  directly  infringe  his 
right  of  domain,  or  the  undisturbed  possession  and  enjoyment 
of  his  property ;  but  if  the  mode  of  the  use  is  destructive  of  this 
absolute  right  of  the  phdntiff,  the  law  holds  the  defendant  respon- 
sible, irrespective  of  the  questions  of  malice  or  negligence,  for 
all  damages  resulting  therefrom.  Whilst  the  right  of  domain 
is  absolute  in  the  owner  of  the  soil,  the  law  restricts  the  mode 
of  enjoyment  and  use ;  else,  unrestrained,  it  might  infiinge  on  or 
destroy  this  absolute  right  in  others.  A  man  may  use  his  prop- 
erty as  he  chooses,  seeing  to  it  that  such  use  invades  not  the 
paramount  right  of  others  to  the  undisturbed  possession  and  en* 
joyment  of  their  property.  The  principle  lies  at  the  foundation 
of  a  wisely  regulated  social  organization.  Without  such  restrun^ 
a  social  organization  could  scarcely  exist,  respecting  the  absolute 
rights  of  all  its  members,  and  protecting  the  property  of  each, 
and  his  enjoyment  of  such  property,  in  the  soil.  Let  the  prin- 
ciple prevail  that  an  individual  may  use  his  land,  even  though 
by  the  manner  of  using  it,  it  renders  insecure  or  destroys  that 
of  his  neighbor,  whilst  repugnant  to  natural  justice,  it  would 
invade  the  relative  rights  of  others  as  understood  and  establisln 
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ed  by  the  ooxnmon  law.  A  man  may  proseeate  taob  bugineM  M 
he  chooees  upon  his  premises,  bat  he  cannot  erect  a  nuiflance  to 
the  annoyance  of  the  adjoining  proprietor,  even  for  the  parpoee 
of  a  lawfdl  trade.  (Aldred?s  case,  9  Coke,  68.)  He  may  exoa* 
Tate  a  canal,  bnt  he  cannot  cart  the  dirt  or  stones  ttpoft  the  land 
of  his  neighbor,  either  by  hnman  agency  or  the  force  of  gtm- 
powder.  (Hay  v.  The  Cchoes  Company,  2  Camst.  169.)  He 
may  nee  a  stream  of  water  accastomed  to  flow  over  his  land  in 
which  his  ownership  is  as  absolute  as  in  that  of  any  other  land, 
yet  he  cannot  dirert  or  diminish  the  flow  npon  his  fteighbor^ 
land,  such  neighbor  havmg  the  right  to  the  flow  of  water  in  his 
own  land  without  diminution  or  alteration.  {Amdd  V.  Foot^ 
12  Wend.  880.  Van  Hoesen  v.  Qyoeniry,  10  Barb.  618.)  HeV 
may  dig  on  his  own  land,  but  not  so  near  that  of  his  neighbor  I  - 
as  to  cause  the  land  of  the  latter  to  fiJl  into  his  pit,  thus  trans-y 
^ferring  a  portion  of  another  man's  land  to  his  own.  (2  RolUf/ 
Abr.  Trespass,  /,  pi  1.  2  Comst  162.)  He  may  exeaTate 
and  remove  his  soil  for  manufacturing  it  into  brick,  but  if  there- 
by he  remoTes  the  natural  support  of  his  neighbor's  land,  so 
that  it  cannot  stand  by  its  own  coherence,  and  it  subsides  and 
&lls  into  the  pit  made  by  his  excavations,  thus  disturbing  his 
neighbor  in  the  enjoyment  and  possession  of  his  property,  and 
damaging  him,  we  think  that  the  law  will  hold  him  answerable 
for  such  consequences ;  provided  that  his  neighbor  has  done  \ 
nothing  with  his  own  land  contributing  to  produce  the  injuiy, 
and  in  hostility  to  the  legitimate  and  proper  exercise  of  the 
pit  owner's  paramount  right  to  improve  his  own  premises.-'^' 
^  I  have,"  says  Chancellor  Walworth,  in  Lasala  v.  BMrook, 
(4  Paige,  169,)  ^^a  natural  right  to  the  use  of  my  land  in  the 
situation  in  which  it  was  placed  by  nature,  surrounded  and  pro- 
tected by  the  soil  of  the  adjacent  lots. .  And  the  owners  of  those 
lots  will  not  be  permitted  to  destroy  my  land  by  removing  this 
natural  support  or  barrier.  But  my  neighbor  has  the  right  to 
dig  the  pit  upon  his  own  land,  if  necessary  to  its  convenient  or 
beneficial  use,  when  it  can'  be  done  without  injury  to  my  land 
m  its  natural  state.  I  ca;nnot,  therefore,  deprive  him  of  this 
right  by  erecfing  a  building  upon  my  lot,  the  weight  of  which 
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may  cause  my  land  to  fall  into  his  pit  which  he  may  dig  in  the  ^ 
proper  and  legitimate  exercise  of  his  previous  right  to  improve 
his  own  lot."  The  doctrine  that  a  landowner  may  not  remove 
the  natural  support  to  the  land  of  an  adjoining  proprietor  with- 
out legally  subjecting  himself  to  answer  for  the  consequences, 
"stands,"  says  Lord  Campbell,  "on  natural  justice,  and  is  es- 
sential to  the  protection  and  enjoyment  of  property  in  the  soiL 
Although  it  places  a  restraint  on  what  a  man  may  do  with  his 
own  property,  it  is  in  accordance  with  the  precept,  sic  utere  tiw^ 
ut  alienum  non  IcMlasJ^  {Humphries  v.  Brogderij  1  Law  ^ 
Eq.  R.  248.)  "  A  man,"  says  Chief  Justice  Parker,  "in  dig- 
ging upon  his  own  land  is  to  have  regard  to  the  position  of  his 
neighbor's  land,  and  the  probable  consequences  to  his  neighbor 
if  he  digs  too  near  his  line  \  and  if  he  disturbs  the  natural  state 
of  the  soil  he  shall  answer  in  damages ;  but  he  is  answerable 
only  for  the  natural  and  necessary  consequences  of  his  act. 
The  defendants  should  have  anticipated  the  consequences  of  dig- 
ging so  near  the  line ;  and  they  are  answerable  for  the  direct 
consequential  damage  to  the  plaintiff."  ( Thurston  v.  Hancock, 
12  Mass.  R.  22^)  The  same  principle  which  makes  a  man 
answerable  for  the  creation  of  a  nuisance  on  his  own  land,  (such 
as  a  swine-sty,  a  dye-house,  {AldrecPs  case^  9  Coke^  699,)  a 
tallow  furnace,  {Morely  v.  Ragnell,  Cro.  Car,  510,)  a  tan-vat, 
a  smelting  house,  (JPoynUm  v.  CHU,  1  RMe^  89,)  a  stable,  or 
any  other  like  offensive  thing,)  will  bind  him  to  respond  to  an  ^  ^  t- 
injured  landholder,  for  disturbing  him  in  the  lawful  use  of  his  V  \  ^ 
land  and  destroying  it.  Indeed,  in  the  latter  case  the  exercise 
of  the  principle  is  more  imperatively  demanded,  as  the  tendency 
of  the  act  is  to  deprive  the  adjoining  owner  of  the  beneficial  use 
and  enjoyment  of  his  land  altogether.  It  was  urged  that  as, 
naturally,  air  is  common  property  and  to  be  enjoyed  in  ^om^ 
mon  by  all,  no  individual  can  legally  taint  it,  and  for  this  rea- 
son the  same  principle  which  forbids  the  creation  of  a  nuisance 
on  a  man's  land  could  not  operate  to  prevent  him  from  digging 
and  removing  his  own  soil  for  any  purpose  he  choose,  even  though 
by  so  doing  he  removes  from  his  neighbor's  land  its  natural 
support,  and  injures  and  destroys  it    But  if  air  be  a  thing, 
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by  natural  right  to  be  ased  and  enjoyed  in  common  in  its  nat- 
ural state,  and  free  to  all,  so  the  use  of  land  in  the  situation  in 
which  it  was  placed  by  nature  is  a  right ;  and  although  by  the 
common  law  the  proprietor  of  land  has  the  entire  dominion,  not 
only  of  the  soil,  but  of  the  space  above  and  below  the  surface,  to 
any  extent  he  may  choose  to  -occupy  it,  in  order  that  this  right 
may  be  preserved,  and  this  absolute  dominion  and  enjoyment  be 
undisturbed,  and  not  destroyed,  each  proprietor  is  bound  to  use 
his  own  in  such  a  way  as  to  effect  these  ends  as  for  all.  It  is 
not  a  question  of  absolute  and  abstract  dominion  and  ownership ; 
but  touches  the  mode  in  which  the  thinjg  shall  be  used,  as  such 
use  or  enjoyment  relatively  affects  others.  A  proprietor  has 
the  entire  dominion  of  his  own,  and  he  may  use  it  as  his  will 
and  inclination  dictate,  so  long  as  he  disturbs  not  the  dominion 
and  right  of  others  to  the  beneficial  use  of  their  soil.  He  can 
do  nothing  to  deprive  his  neighbor  of  the  same  rights  which  he 
claims  for  himself.  He  cannot  erect  a  swine-sty  or  tallow 
furnace  on  the  confines  of  his  land,  and  thus  prevent  his 
neighbor  from  beneficially  using  his  land;  nor  can  he  dig 
away  his  soil  adjoining  his  neighbor's  close,  which  is  the  sup- 
port and  barrier  of  the  latter,  required  and  enjoyed  since  the 
globe  existed  in  its  present  form,  and  thus  impair  and  disturb 
his  neighbor  in  the  use  of  his  property,  and  perhaps  destroy  it 
altogether. 

The  right  to  lateral  support  is  regarded  as  an  incid^t  to  the 
land ;  a  right  of  property  '^  necessarily  and  naturally  attached 
to  the  soil."  As  a  distinguished  elementary  writer  remarks, 
« the  negative  of  this  principle  would  be  incompatible  with  the 
very  security  of  property,  as  it  is  obvious,  that  if  the  neigh- 
boring owners  might  excavate  their  soil  on  every  side  up  to  the 
boundary  line,  to  an  indefinite  depth,  land  thus  deprived  of  sup- 
port on  all  sides,  could  not  stand  by  its  own  coherence  alone." 
{Oale  ^  Whateley  on  Easements,  216.)  The  principle  is 
borrowed  from  the  Roman  law,  and  without  it  there  can  be  no 
protection  to  or  secure  enjoyment  of  property  in  the  soil. 
Though  it  maybe  invoked  now  in  behalf,  and  for  the  protection  of 
the  plamtiff,  the  defendant  may  to  morrow  require  it  as  a  shield 
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against  tbe  aggressions  of  an  adjoining  landowner.  The  de^ 
fendants'  counsel  says  that  he  cannot  see  why  a  man  cannot 
maintain  an  action  when  building  his  house  on  the  extremity  of 
his  own  land ;  but  may  when  there  is  no  house  there.    As  an 

f original  question  we  should  certainly  doubt  the  correctness  of 
the  position,  that  though  a  man  may  have  recently  erected  a 

;  house  on  the  confines  of  his  land,  his  adjoining  neighbor  may 
without  being  answerable  for  the  consequences  should  the  house 
fall  into  the  pit,  excavate  his  land  to  an  extraordinary  and  niH 
reasonable  depth,  not  for  the  purpose  of  improving  and  enjoy* 
ing  it  as  land  is  usually  enjoyed,  but  to  abstract  the  soil  itself 
and  convert  it  into  brick.  It  is  said  that  it  was  the  &ult  of  the 
one  building  the  house,  as  he  could  not  by  his  act  hinder  his 
neighbor  from  making  the  most  profitable  use  of  his  land.  It 
is  difficult  to  perceive  how  it  is  his  fault  in  a  legal  sense,  when 
lawfully  using  his  land.  It  was  quite  as  lawful  for  him  to  build 
there  as  for  his  neighbor  to  dig  down.  Neither  could  lawfully 
prevent  the  other  from  a  reasonable  use  of  his  own  premises, 
nor  could  either  make  an  unreasonable  use  of  his  own  to  the 
injury  of  his  neighbor.  The  case  in  RoUe,  and  others  holding 
that  a  man  who  builds  his  house  upon  the  margin  of  his  land 
cannot  recover,  were  thought  to  fall  within  a  qualification  of  the 
maxim  sic  utere  tuoy  &c.,  viz,  that  he  who  complains  of  the  use 
which  another  makes  of  his  own  property  must  himself  be  free 
from  fault.  This  qualification  was  not  applied  in  the  case  of 
Slingsby  v.  Barnard^  (1  RM>  R.  88,)  which  case  is  mentioned 
with  approbation  and  relied  upon  as  authority  by  Baron  Yaughn 
in  the  recent  case,  Brofon  v.  Windsor,  (1  Cromp,  ^  Jer.  28;) 
but  it  was  applied  in  Thurston  v.  Hancock,  (12  Mass.  Rep* 
220,)  and  by  Chancellor  Walworth  in  Lasala  v.  BMrook^  (4 
Paige^  169.)  It  may  be  that  it  was  erroneously  applied,  t>ut 
if  it  were  at  all  important  here,  it  is  perhaps  too  late  for  us  to 
question  the  soundness  of  the  application  to  either  of  the  latter 
cases.  It  is  enough  that  this  is  not  a  case  for  the  application 
of  the  qualification,  as  the  plaintiff  is  in  no  Way  in  fitult,  not 
having  by  any  act  of  his  increased  the  lateral  pressure  or  done 
aught  to  hinder  the  defendant  from  toaking  the  most  profitable 
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ue  of  his  land.  The  plaintiff's  land  is  in  its  natural  stote. 
No  bnildings  have  been  erected  on  its  confines,  and  no  additional 
weight  laid  thereon  to  canse  it  to  subside,  when  its  natural  sup- 
port is  removed  by  the  defendant'^  excavations. 

The  case  then  is  simply  this  :  The  plaintiff  and  defendant  are 
adjoining  land  owners,  in  the  city  of  Hudson.  The  land  of  the 
plaintiff,  at  its  extremity,  is  in  its  natural  state,  and  supported 
by  the  adjacent  soil  of  the  defendant.  It  has  always  been  thus 
laterally  supported.  It  is  a  right  of  the  plaintiff  that  he  may 
enjoy  his  land  in  the  condition  in  which  it  wiis  placed  by  nature, 
and  no  one  should  be  permitted  to  render  his  enjoyment  of  it 
insecure,  or  destroy  it  altogether  by  removing  its  natural  sup- 
port. The  defendant  has  been  and  is  engaged  in  excavating 
the  soil  on  his  own  land,  which  supports  the  plaintiff's  close, 
and  has  given  notice  to  the  plaintiff  that  he  intends  to  pursue 
his  excavations  up  to  the  line,  and  to  an  indefinite  depth.  Al- 
ready the  plaintiff's  land  has  begun  to  subside,  and  if  the  exca- 
vations are  continued  it  will  &11  over  into  the  pit  upon  the  de- 
fendant's land.  The  defendant's  excavations  are  not  made  withK  \ 
the  view  of  improving  the  land,  or  enjoying  it  in  the  manner! I 
that  land  is  usually  enjoyed.  He  is  engaged  in  converting  the  P 
earth  that  is  removed  into  brick.  He  may  do  this,  provided 
that  he  interferes  not  with  the  paramount  right  of  others  to  the 
possession  and  enjoyment  of  their  property,  or  the  natural 
right  which  they  possess  to  have  their  land  surrounded  and 
protected  by  the  adjacent  soil.  He  may  thus  use  his  own,  but 
if  the  consequences  are  that  he  injures  the  plaintiff  by  such  use, 
by  causing  the  lands  of  the  latter  to  subside  and  h31  over  on 
*  the  defendant's  land,  ao  action  may  be  maintained  for  the  dam- 
age sustained  by  the  subsidence.  The  law,  whilst  it  gives  entire 
dominion  over  his  own  soil,  will  restrain  him  in  the  mode  of 
using  or  enjoying  his  property,  if  such  mode  of  enjoyment  in- 
fringe upon  or  violate  the  right  of  domain  in  others.  This  right 
is  violated  by  any  act  of  an  individual  which  shall  transfer  the 
adjacent  proprietor's  soil  to  his  own,  or  deprive  the  latter  of  the 
beneficial  use  of  his  land.  The  defendant  has  for  some  time 
past  been  engaged  in  his  excavations.    He  is  approaching  the 
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i^estern  line  of  the  plaintiff's  lot.  If  permitted  to  continue  the 
excavations  as  contemplated,  the  whole  western  extremity  of 
the  plaintiff's  land  will  subside  and  fall  into  the  pit  made  by 
the  excavations.  This  ought  not  to  be  permitted ;  and  we  en- 
tertain no  doubt  of  the  power  to  restrain  the  defendant  from 
excavating  or  removing  any  soil  adjoining  the  plaintiff's  prem- 
ises, which  shall  cause  the  plaintiff's  land,  by  reason  of  the 
withdrawal  of  its  lateral  support,  to  &11  away  or  subside.  The 
argument  based  on  the  inconvenience  of  applying  the  principle 
discussed  to  proprietors  of  city  lots,  though  put  forth  in  the  case 
of  Raddiff^s  Ea^rs  v.  The  Mayor  of  Brooklyn^  under  the  sanc- 
tion of  a  distinguished  name,  is  unsatisfactory  to  overthrow 
rights  ''  standing  on  natural  justice  and  essential  to  the  protec* 
tion  and  enjoyment  of  property  in,  the  soil" 

The  order  of  the  special  term,  overruling  the  demurrer  to  the 
complaint  of  the  plaintiff,  must  be  affirmed. 

[Albany  General  Term,  September  8, 18^.     Wright.  Barns  and  Waison^ 
JxusdooB.] 


Mallory  vs.  Norton  and  Scott, 

Where  a  plaintiff  is  attempting  toenfbroe,  by  ezecntion,  the  collection  of  a  jodg^ 
ment  already  satisfied,  and  the  defendant  cannot  obtain  relief  by  a  Judge's  order 
to  stay  prooeedingSi  or  by  motion,  inasmuch  as  the  judgment  is  in  a  justice's 
court  and  the  county  court  has  not  obtained  jurisdicUon  by  the  filing  of  a 
transcript,  and  the  defendant,  if  he  is  compelled  to  pay  the  amount  of  the  exe- 
cution, can  have  no  redress  by  action  against  the  plaintiff,  by  resson  of  the 
insolvency  of  the  latter,  nor  against  the  justice  or  constable,  the  execution  be- 
ing flur  and  regular  upon  its  face,  and  issued  upon  a  judgment  regularly  ob- 
tained, he  may  maintain  an  action  against  the  plaintiff  in  the  Judgment,  tohavo 
the  execution  set  aside  and  the  judgment  decreed  to  be  satisfied  and  extfai- 
guished,  and  for  an  injunction  to  restrain  all  proce^ngs  thereon. 

The  remedy,  in  such  a  case,  being  in  the  nature  of  a  bill  in  equity,  the  supreme 
court  has  jurisdicUon,  although  the  amount  InvolFed  is  less  than  SIGO. 

Alter  judgment,  a  recovery  in  an  action  for  a  tort  becomes  a  ddi,  and  the  amount 
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der  and  by  virtue  of  section  293  of  tl#cbde. 

A  claim  for  the  recovery  of  the  proceeds  of  exempt  property,  wrongfully  seized 
and  sold  npon  execution,  will  be  con^pted  into  a  debt,  by  the  recovery  of  a 
judgment  for  the  value.  * 

A  defendant,  whose  exempt  property  is  seized  upon  execution  may  protect  his 
rights  by  bringing  an  action  in  the  nature  of  replevin,  for  tho  delivery  of  his 
property,  and  thus  have  it  restored.  But  if  he  chooses  to  bring  an  action  to 
recover  the  value,  and  obtains  a  judgment,  which  becomes  a  debt^  he  takes  the 
risk  of  subjecting  himself  to  the  provisions  of  sec.  293  of  the  code. 

THIS  was  an  appeal  by  the  plaintiff  from  a  judgment  entered 
at  a  special  term.  The  complaint  alleged  that  on  the  31st 
day  of  March,  1858,  the  defendant  Titus  Norton  commenced  an 
action  against  the  plaintiff  before  John  Gifford,  Esq.  then  and 
still  a  justice  of  the  peace  in  the  town  of  Greenfield,  in  the 
county  of  Saratoga,  by  summons  returnable  before  said  justice, 
on  the  6th  day  of  April  thereafter  ;  which  suit  was  brought  to 
recover  damages  for  the  alleged  wrongful  taking  by  the  plaintiff, 
from  the  said  Norton,  of  a  certain  horse,  and  the  said  Norton  in 
said  suit  claimed  to  recover  $100  damages  ;  that  said  summons 
was  duly  served  upon  the  plaintiff,  who  appeared  in  said  suit, 
and  such  proceedings  were  had  therein  that  afterwards,  to  wit, 
on  the  26th  day  of  April,  1853,  a  juctgment  was  rendered  in  said 
action  by  said  justice,  in  favor  of  the  defendant  Norton  and 
against  the  plaintiff,  for  $77.89  damages  and  costs ;  that  prior 
■  to  the  recovery  of  said  judgment  in  favor  of  Norton  against  the 
plaintiff,  to  wit,  on  the  15th  day  of  January,  1852,  a  judgment 
was  recovered  against  said  Norton  in  the  supreme  court,  in  favor 
of  Jacob  Van  Demark  and  Helen  Van  Demark,  for  $158.38 
damages  and  costs^  which  said  last  mentioned  judgment  was  duly 
docketed  in  the  office  of  the  clerk  of  Saratoga  county,  on  that 
day ;  that  at  the  time  of  the  rendition  of  said  judgment  first 
above  mentioned,  said  last  mentioned  judgment  was  still  unsat- 
isfied to  the  amount  of  $75  and  upwards ;  that  an  execution 
against  Norton  was  issued  on  said  last  mentioned  judgment,  to 
Henry  H.  Hathorn,  then  and  still  sheriff  of  the  county  of  Sara- 
toga, on  the  27th  day  of  April,  1853,  to  collect  the  amount  then 
remaining  due  and  unpaid  thereon,  which  then  exceeded  the  sum 
Vol.  XXI.  54 
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of  $75 ;  that  on  said  27tli  4ay  of  April,  1853,  at  Saratoga 
SpringB  in  said  county,  while  said  last  mentioned  execution  re- 
mained in  the  hands  of  said  sheriff,  and  unsatisfied  as  aforesaid, 
and  before  the  issuing  of  any  execution  by  said  justice  on  the 
judgment  in  favor  of  the  defendant  Norton  against  the  plaintiff, 
the  plaintiff  paid  to  the  said  sheriff  the  sum  of  $75  to  apply  on 
said  judgment  in  favor  of  Jacob  and  Helen  Van  Demark,  and 
the  sheriff  executed  and  delivered  to  the  plaintiff  a  receipt  there- 
for, pursuant  to  section  293  of  the  code  of  procedure,  in  words 
following : 

<<  Supreme  court  Jacob  Van  Bemark  and  Helen  Van  De- 
mark  against  Titus  Norton.  Received  of  Darling  P.  Mallory 
seventy-five  dollars  upon  an  execution  in  my  hands  against  the 
above  named  defendant,  in  favor  of  the  above  named  plaintiffs, 
and  the  said  Mallory  is  discharged  from  any  indebtedness  to 
said  Titus  Norton  to  the  amount  of  8*eventy«five  dollars,  by  vir* 
tue  of  the  statute  in  such  case  made.  Saratoga  Springs,  April 
27, 1858.  H.  H.  Hathork,  sheriff  Saratoga  county." 

And  the  plaintiff  further  alleged  that  at  the  time  of  said  pay-r 
ment  to  the  sheriff  by  him,  he  was  not  indebted  to  the  defendant 
Norton  in  any  sum  or  for  any  other  cause  soever  except  the 
judgment  first  before  mentioned ;  that  on  the  27th  day  of  April, 
1853,  notice  was  given  to  Norton  and  the  justice  of  the  payment 
so  made  to  the  sheriff  as  aforesaid ;  that  afterwards,  to  wit,  on 
the  7th  day  of  July,  1853,  the  said  justice,  on  the  application  of 
Norton,  issued  an  execution  on  said  judgment  against  the  plain-r 
tiff  for  the  whole  amount  thereof,  to  John  Scott  the  defendant, 
then  and  still  a  constable  of  Qreenfield,  in  said  county ;  that 
afterwards,  on  or  about  the  20th  day  of  July,  1853,  the  plaintiff 
paid  to  said  constable  the  balance  due  thereon,  after  deducting 
the  sum  paid  to  the  sheriff  as  aforesaid  and  specified  in  said  re? 
ceipt,  together  with  the  fees  of  the  constable  on  said  execution ; 
that  afterwards,  on  the  21st  day  of  December,  1853,  the  said 
justice,  on  the  application  of  Norton,  issued  another  execution 
on  said  judgment  against  the  body  of  the  plaintiff,  to  the  defend- 
ant Scott,  requiring  him  to  collect  the  sum  of  $75  thereon,  and 
in  default  thereof  commanding  said  constable  to  take  the  body 
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of  the  plaintiff  and  him  commit  to  the  common  jail  in  and  for  the 
county  of  Saratoga ;  that  both  of  the  defendants  refused  to 
recognize  said  receipt  of  the  sheriff  as  a  payment  on  said  judg- 
ment, and  that  Norton  insisted  upon  disregarding  said  payment 
to  the  sheriff  and  had  directed  the  constable  to  enforce  the  col- 
lection of  said  execution,  and  Scott  threatened  that  unless  the 
plaintiff  paid  said  sum  of  $75  and  his  fees  thereon,  he  would  ar- 
rest the  plaintiff  by  virtue  thereof  and  him  commit  to  the  com- 
mon jail  of  the  county  of  Saratoga.  And  the  plaintiff  alleged 
that  said  judgment  in  favor  of  Norton  had  been  entirely  paid 
and  satisfied  since  its  rendition  as  before  stated,  and  that  the 
issuing  of  said  execution  for  the  sum  of  $15  was  erroneous  and 
wrongful ;  that  the  defendant  Norton  was  utterly  insolvent,  and 
that  in  case  the  plaintiff  was  compelled  to  pay  said  sum  of  $76 
again,  the  same  would  be  lost,  as  the  same  could  not  be  collected 
of  said  Norton.  Wherefore  the  plaintiff  demanded  judgment 
that  the  said  execution  so  issued  to  Scott  on  the  21st  day  of  De- 
cember, 1858,  on  said  judgment  by  the  justice,  against  the  body 
of  the  plaintiff,  be  set  aside,  and  that  said  judgment  be  decreed 
satisfied  and  extinguished,  and  that  said  defendants  be  each 
perpetually  enjoined  from  enforcing  the  collection  of  said  exe- 
cution ;  and  that  in  the  mean  time  and  until  further  ordered  in 
the  premises,  the  defendant  Scott  might,  by  order  of  this  court, 
be  restrained  firom  enforcing  said  execution,  and  from  arresting 
or  attempting  to  arrest  the  body  of  the  plaintiff  thereon,  and 
firom  all  proceedings  by  him  on  said  execution,  &c. 

The  defendant  Titus  Norton,  by  his  answer,  denied  that  at  the 
time  of  the  rendition  of  the  judgment  in  the  justice's  court  in 
his  favor,  mentioned  in  the  complaint,  the  judgment  in  the  su- 
preme court,  a,lso  mentioned  in  said  complaint,  was  unsatisfied 
to  the  amount  of  $75  and  upwards,  or  to  any  amount  whatever, 
and  he  denied  that  on  the  27th  day  of  April,  1853,  or  at  any 
other  time,  the  plaintiff  paid  to  Henry  H.  Hathom,  sheriff  of  the 
county  of  Saratoga,  the  sum  of  $75,  or  any  other  sum  to  apply 
on  the  said  judgment  in  the  supreme  court,  which  was  in  fikvor 
of  Jacob  and  Helen  Van  Demark;  and  he  denied  that  the  said 
judgment  in  bis  favor  had  been  paid  or  satisfied;  and  he  denied 
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that  the  issuing  of  the  execution  thereon  by  said  justice  for  the 
sum  of  $75,  was  erroneous  and  wrongful.  And  for  a  second  and 
further  answer  he  alleged  that  on  the  18th  day  of  February, 
1852,  the  plaintiiBT  was,  ever  since  had  been,  and  still  was  one 
of  the  general  deputies  of  the  sheriff  of  Saratoga  county ;  that 
on  or  about  the  19th  day  of  February,  1852,  an  execution  was 
issued  upon  the  judgment  recovered  on  the  15th  day  of  January, 
1852,  in  the  supreme  court,  in  favor  of  Jacob*  and  Helen  Van 
Demark,  against  this  defendant,  which  judgment  was  particularly 
referred  to,  in  said  complaint,  and  was  on  that  day  delivered  to 
the  plaintiff  as  such  deputy  sheriff;  which  execution,  after  re- 
citing that  a  judgment  biad  been  recovered  in  the  supreme  court, 
in  favor  of  Jacob  Van  Demark  and  Helen  Van  Demark,  against 
Titus  Norton,  for  $153.38,  damages  and  costs,  and  that  the 
same  had  been  docketed  in  the  clerk's  office  of  Saratoga  county, 
and  that  the  sum  of  $153.38  was  actually  due  thereon,  com- 
manded and  required  said  sheriff  to  satisfy  the  said  judgment 
out  of  the  personal  property  of  said  debtor,  or  if  sufficient  per- 
sonal property  could  not  be  found,  out  of  the  real  property  be- 
longing to  him  on  the  15th  day  of  January,  1852,  or  at  any  time 
thereafter,  and  had  indorsed  thereon  a  direction  to  levy  $158.38 
with  interest  from  the  15th  day  of  January,  1852,  which  judg- 
ment referred  to  in  said  execution,  was  the  same  identical  judg- 
ment particularly  described  in  said  complaint ;  that  by  virtue 
of  said  execution,  the  plaintiff  levied  upon,  seized  and  took  cer- 
tain personal  property;  that  afterwards,  and  on  or  about  the  3d 
day  of  March,  1852,  the  plaintiff,  by  virtue  of  said  execution, 
sold  the  said  personal  property,  so  levied  upon  by  him,  for  a 
sum  of  money  more  than  sufficient  to  pay,  satisfy  and  discharge 
the  said  execution,  and  the  judgment  on  which  it  issued,  together 
with  all  sheriff  fees  thereon  ;  and  that  said  execution  was  then 
and  there  declared  by  the  plaintiff  to  be  fully  satisfied ;  and  the 
defendant  alleged  that  thereby  the  said  execution  and  judgment 
were  and  are  fully  satisfied  and  paid*  And  for  a  third  answer 
to  the  complaint,  and  in  defense  of  this  action  the  defendant  al- 
leged, that  upon  the  execution  and  sale  in  the  second  answer 
mentioned,  the  horse  in  the  complaint  mentioned  and  referred 
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to,  was  struck  off  and  sold  by  the  plaintiff  as  such  deptlty  sheriff, 
to  one  Gerardns  Van  Demark,  for  a  sum  of  money ;  that  said 
horse  was  delivered  by  the  plaintiff  to  the  said  purchaser  and  was 
driven  away  by  him ;  that  this  defendant  forbid  the  sale  of  the 
said  horse  ;  that  afterwards,  on  the  Slst  day  of  March,  1853,  this 
defendant  commenced  an  action  against  the  plaintiff,  to  recover 
the  value  of  said  horse,  befere  John  Gifford,  Esq.  a  justice  of 
the  peace  in  the  said  town  of  Greenfield,  by  summons  returnable 
before  the  said  justice  at  his  office  in  said  town,  on  the  6th  day 
of  April,  1853 ;  that  said  summons  was  duly  served  upon  the 
plaintiff,  who  appeared  in  said  suit ;  that  on  the  return  day,  this 
defendant  also  appeared  in  said  suit,  before  said  justice,  and 
complained  against  the  said  Mallory  for  wrongfully  taking  and 
converting  to  his  own  use  the  said  horse,  the  property  of  the  de* 
fendant  exempt  by  law  from  levy  and  sale  under  execution,  to 
his  damage  of  $100 ;  that  such  proceedings  were  thereupon  had 
in  said  action  in  the  said  justice's  court  that  afterwards,  to  wit,  on 
the  26th  day  of  April,  1853,  a  judgment  was  duly  rendered  and 
.  given  in  said  action  by  said  justice,  in  favor  of  the  defendant 
Norton,  and  against  the  plaintiff  Mallory,  for  $75  damages  (the 
value  of  said  horse,)  and  $2.89  costs,  amounting  in  all  to  $77.89 ; 
that  in  said  action  befere  the  justice,  this  defendant  Norton  re- 
covered the  value  of  said  horse  on  the  ground  that  the  same  was 
exempt  by  law  from  levy  and  sale  under  execution ;  ihat  the  said 
judgment  rendered  by  said  justice  still  remained  in  full  force 
and  effect,  unsatisfied,  not  reversed  or  annulled,  set  aside  or 
paid,  except  only  as  to  the  sum  of  $2.89,  which  sum  of  $2.89 
was  all  that  has  ever  been  paid  thereon  ;  that  afterwards,  to  wit, 
on  the  27th  day  of  April,  1853,  the  said  Jacob  Van  Demark  and 
Helen  Van  Demark,  by  their  attorneys,  Lester  &  Bartlett,  with- 
out order  of  the  court,  issued  and  delivered  to  H.  H.  Hathorn, 
sheriff  of  the  county  of  Saratoga,  another  execution  upon  their 
said  judgment  against  the  defendant,  requiring  him  to  levy  and 
collect  of  this  defendant  $74.32,  with  interest  from  March  3d, 
1852,  to  satisfy  said  judgment,  which  last  mentioned  execution 
was  specified  and  referred  to  in  said  complaint ;  that  at  the  time 
cf  80  delivering  the  execution  last  mentioned  to  the  sheriff, 
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Charles  S.  Lester,  one  of  the  attorneys  for  the  said  Jacob  and 
Helen  Van  Demark,  and  who  was  also  one  of  the  attorneys  for 
said  Mallory  in  the  action  before  the  justice,  and  who  is  now  one 
of  the  plaintiff's  attorney  1=1  in  this  action,  and  who  delivered  said 
execution  to  said  sheriff,  did,  on  the  27th  day  of  April,  1863, 
pay  or  hand  over  to  the  said  sheriff  the  sum  of  $75,  pretending 
to  said  sheriff  that  he  paid  it  for  the  plaintiff  Mallory,  as  the 
debtor  of  this  defendant,  on  said  execution,  and  requesting  the 
receipt  set  forth  in  the  said  complaint,  to  be  given ;  that  there- 
upon the  sheriff  signed  and  delivered  to  Lester  said  receipt,  and 
at  the  same  time  paid  or  handed  back  to  said  Lester,  said  sum 
of  $75,  being  the  same  identical  money  which  Lester  had  a  few 
moments  before  handed  to  said  sheriff,  and  the  said  sheriff  there- 
upon returned  said  execution  satisfied.  And  the  defendant  ex- 
pressly charged  the  fact  to  be  that  the  $75  was  in  fact  paid  to 
said  sheriff  by  or  on  behalf  of  the  said  Jacob  and  Helen  Van 
Demark,  and  not  by  the  plaintiff  Mallory,  and  was  n9t  his 
money,  and  that  said  pretended  payment  was  not  real,  but  col- 
orable only. 

The  action  being  at  issue  upon  the  pleadings,  was  brought  to 
trial  at  the  Saratoga  circuit  in  June,  1854,  before  Mr.  Justice 
Hand,  without  a  jury.  It  was  proved  that  on  the  81st  of  March, 
1853,  the  defendant  Norton  commenced  an  action  against  the 
plaintiff  before  John  G.  Gifford,  £sq.  then  a  justice  of  the  peace 
in  the  county  of  Saratoga,  to  recover  damages  for  the  alleged 
wrongful  taking  by  the  plaintiff  from  said  Norton,  of  a  certain 
horse,  and  the  said  Norton  in  said  suit  claimed  to  recover  $100 
damages ;  that  such  proceedings  were  had  in  said  suit  that  af- 
terwards, on. the  26th  day  of  April,  1853,  a  judgment  was  ren- 
dered in  said  action  by  said  justice  in  favor  of  the  defendant 
Norton  against  the  plaintiff,  for  $77.89  damages  and  costs  for  the 
value  of  the  said  horse,  on  the  ground  that  said  horse  was  exempt 
property,  and  not  subject  to  levy  and  sale  under  execution  ;  that 
prior  to  the  recovery  of  said  judgment,  to  wit,  on  the  15th  day 
of  January,  1852,  a  judgment  was  duly  recovered  against  said 
Norton,  in  the  supreme  court  of  the  state  of  New  York,  in  favor 
of  Jacob  Van  Demark  and  Helen  Van  Demark,  for  $158.38 
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damages  and  costs,  which  was  docketed  in  the  office  of  the  clerk 
of  Saratoga  county,  on  the  said  15th  day  of  January,  1852,  and 
an  execution  was  issued,  thereon  to  the  sheriff  of  the  county  of 
Saratoga,  on  the  19th  day  of  February,  1852,  and  came  to  the 
hands  of  the  plaintiff,  who  was  then  a  deputy  of  W.  T.  Seymour, 
Esq^said  sheriff.  Mallory,  by  virtue  thereof,  levied  upon  and  sold 
the  property  of  the  defendant  Norton,  sufficient  to  pay  the  exe* 
cution,  which  he  then  declared  was  satisfied ;  but  the  property 
80  sold  included  the  horse  for  which  Norton  afterwards  recovered 
against  Mallory  in  the  suit  before  Gifford  the  justice,  as  above 
mentioned.  That  execution '  in  favor  of  the  Van  Demarks 
against  Norton  was  filed  with  the  clerk  of  the  county  of  Sara- 
toga, on  the  27th  day  of  April,  1858,  on  which  was  a  return  by 
the  sheriff,  signed  by  Mallory  as  his  deputy,  that  $82.42  had 
been  made  thereon,  and  nidla  bona  for  the  remainder ;  that  on 
the  27th  day  of  April,  1853,  and  after  the  former  execution  had 
been  returned  and  filed  with  the  clerk  as  aforesaid,  another  ex- 
ecution on  said  judgment  in  favor  of  the  Van  Demarks  against 
Norton,  was  issued  to  the  sheriff  of  Saratoga  county  and  placed 
in  the  hands  of  H.  H.  Hathom,  Esq.  then  said  sheriff,  with  a 
direction  indorsed  thereon,  to  levy  $74.32,  (which  was  the  amount 
for  which  said  horse  was  sold  on  the  first  execution,)  and  inter- 
est from  the  2d  of  March,  1852.  On  the  same  day  Mallory 
paid  to  Hathom,  the  sheriff,  $75  to  apply  on  the  execution  in 
&vor  of  the  Van  Demarks  against  Norton.  This  payment,  was 
JoaAe  by  the  advice  and  direction  of  his  counsel,  who  was  also 
one  of  the  attorneys  of  the  Van  Demarks.  No  execution  was 
issued  on  the  judgment  Norton  had  obtained  against  Mallory 
before  Gifford,  until  the  July  following.  The  plaintiff  claimed 
to  pay  this  $75  to  the  sheriff  under  section  293  of  the  code,  and 
ILS  a  debtor  of  Norton,  and  the  sheriff  gave  him  a  receipt  therefor. 
At  the  time  of  said  payment  to  the  sheriff  by  the  plaintiff, 
the  latter  was  not  indebted  to  the  defendant  Norton  in  any  other 
sum  or  for  any  cause  soever,  except  the  judgment  first  before 
mentioned ;  on  the  same  27th  day  of  April,  1853,  notice  was 
given  to  Norton  and  the  justice  of  said  payment,  so  made  to 
said  sheriff;  afterwards^  on  the  7th  day  of  July,  1853,  the  said 
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justice,  on  the  application  of  Norton,  issued  an  execution  on  said 
judgment  against  the  plaintiff,  for  the  whole  amount  thereof,  to 
John  Scott,  the  other  defendant,  who  was  then  and  still  is  a 
constable  of  the  town  of  Greenfield  in  the  county  of  Saratoga  ; 
that  afterwards  on  the  20th  day  of  July,  1858,  the  plaintiff  in 
this  action  paid  to  said  constable  the  balance  due  on  said  judg- 
ment against  him,  to  said  Scott,  deducting  therefrom  the  sum 
paid  to  said  sheriff  and  specified  in  said  receipt,  together  with 
the  fees  of  said  constable  on  the  execution ;  afterwards,  on  the 
.21st  day  of  December,  1853,  the  justice,  on  the  application  of 
Norton,  issued  another  execution  on  said  judgment  against  the 
body  of  the  plaintiff,  to  the  defendant  Scott  as  such  constable, 
requiring  him  to  collect  the  sum  of  $75  thereon,  and  in  default 
thereof,  commanding  said  constable  to  take  the  body  of  the  plain- 
tiff, and  him  commit  to  the  common  jail  in  and  for  the  county 
of  Saratoga  ;  that  both  defendants  refused  to  recognize  said  re- 
ceipt of  the  sheriff  as  payment  on  said  judgment ;  and  Norton 
directed  the  constable  to  enforce  the  collection  of  said  execution, 
and  Scott  threatened  that  unless  the  plaintiff  paid  the  said  sum 
of  $75  and  his  fees  on  said  execution,  he  would  arrest  the  plains 
tiff  by  virtue  thereof,  and  him  commit  to  the  common  jail  in  the 
county  of  Saratoga,  and  that  the  defendant  Norton  was,  at  the 
time  of  the  issuing  of  said  execution,  and  ever  since  has  been 
and  still  is  utterly  insolvent.  Upon  these  facts  the  judge  de- 
cided that  they  were  not  sufficient  to  sustain  the  action,  and 
thereupon  directed  a  nonsuit  and  that  the  complaint  be  dismissed 
out  of  this  court,  but  without  prejudice  to  the  rights  of  the 
plaintiff  to  insist  in  any  after  suit,  &c.  that  the  judgment  in  fii- 
vor  of.  Norton  against  Mallory  was  paid  and  satisfied ;  to  which 
decision  and  direction  the  plaintiff  excepted,  and  the  judge  gave 
the  plaintiff  leave  to  except,  and  that  the  said  exceptions  be 
heard  in  the  first  instance  at  general  term. 

A.  Pond  and  C.  S.  Lester,  for  the  plaintiff. 

H.  W.  Merrill  and  W.  McKindley,  for  the  defendants. 
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C.  L.  Allen,  P.  J.  I  cannot  discover  where  the  remedy  of 
the  plaintiff  in  the  present  action  is,  unless  it  lies  in  the  coarse 
which  he  has  pursued.  The  learned  justice  who  tried  the  cause 
came  to  the  conclusion  that  the  judgment  upon  which  the  exe- 
cution was  issued  was  satisfied,  and  that  the  execution  had  no 
force.  But  he  remarks  that  the  plaintiff  has  mistaken  his  rem- 
edy, which  is  perfect  at  law.  The  case  of  Lansing  v.  Eddy^ 
(1  John.  Ch,  R.  49,)  cited  in  support  of  this  remark,  decides 
that  where  perfect  relief  may  be  obtained  at  law,  equity  will 
not  interfere ;  and  such  is  the  ruling  in  other  cases.  {See  4 
John.  191 ;  17  Wend.  631.)  In  the  case  of  The  Bank  of  the 
United  States  v.  Jenkins  4*  others,  (18  John.  305,)  the  court 
said  that  the  proper  course,  where  a  ca.  sa.  was  improperly  is- 
sued, was  by  motion,  on  affidavit.  And  in  Brooks  v.  Hunt^  (17 
John.  484,)  which  was  a  motion  to  discharge  from  an  arrest  on 
a  ca.  sa.  and  for  an  audita  querela,  after  the  discharge  of*  the 
debtor  from  his  debts,  under  the  insolvent  act,  the  court  granted 
the  audita  querela,  but  denied  the  discharge,  remarking  that 
the  parties  might  take  issue  on  an  audita  querela,  and  that  it 
was  not  uncommon,  where  the  case  was  difficult  or  dubious,  to 
deny  the  motion  for  a  discharge,  and  put  the  party  to  his  audita 
querela.  Where  the  party  had  had  an  opportunity  of  pleading  his 
discharge  in  an  action  of  debt  brought  on  the  judgment,  after  it 
was  recovered,  the  court  said  he  should  have  availed  himself  of 
his  plea,  and  having  neglected  to  do  so,  relief  was  denied  either 
by  motion  or  audita  querela.  But  where  evidence  was  not  dis- 
covered until  after  trial  in  the  common  pleas,  which  court  had 
no  power  to  grant  a  new  trial,  and  no  other  remedy  could  be 
found,  a  court  of  equity  interfered.  {Floyd  v.  Jayne,  6  John. 
Ch.  R.  479.  And  see  Foster  v.  Wood,  6  John.  Ch.  R.  90.  1 
Barb.  Ch.  R.  167.)  In  the  present  case  the  plaintiff  could  have 
no  relief  by  motion.  The  judgment  upon  which  the  execution 
against  his  body  issued  was  rendered  in  a  justice's  court,  and 
no  transcript  having  been  filed  in  the  county  clerk's  office,  the 
county  court  had'  no  jurisdiction,  and  could  entertain  no  motion 
for  his  discharge,  if  he  had  been  imprisoned  on  the  execution. 
(17  Wend.  631.     7  HiU,  186.     11  Barb.  481.) 
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The  execution  being  fair  and  regular  upon  its  face,  and  issued 
upon  a  judgment  regularly  obtained,  it  is  a  full  protection  to 
the  defendant  Scott,  the  constable  serving  it.  (20  Wend.  236. 
24  id,  485.  5  HiU,  440,  and  various  other  cases,)  The  plain- 
tiff, therefore,  on  being  compelled  to  pay  the  judgment  or  be 
imprisoned  on  the  execution,  would  have  no  remedy  against  him. 
The  same  authorities  also  show  that  the  justice  who  issued  the 
execution  would  be  equally  protected  against  an  action  in  &vor 
of  the  plaintiff.  In  Luddington  v.  Peck^  2  Cenn,  R,  TOO,) 
which  was  an  action  of  trespass  for  false  imprisonment,  brought 
against  the  plaintiff  in  the  execution,  the  court  said,  in  reference 
to  the  cleric  who  issued  the  execution,  that  when  the  defendant 
produced  the  first  execution  unindorsed  and  unsatisfied,  the 
clerk  of  the  court  was  bound  to  renew  or  grant  an  alias.  He 
could  not  investigate  the  fact  whether  it  had  been  paid  or  not. 
Here  the  justice,  conceding  that  he  may  have  been  and  was  in- 
formed of  the  facts,  was  called  upon  to  place  a  judicial  construc- 
tion, at  his  peril,  upon  section  293  of  the  code.  He  had  rendered 
a  regular  judgment  for  the  recovery  of  the  value  of  property 
which  had  been  wrongfully  levied  upon  and  sold,  under  an  ex- 
ecution, and  was  required  in  the  regular  exercise  of  the  duties 
of  his  office,  to  issue  an  execution  to  collect  the  amount.  I  do 
not  say  that  if  he  had  known  that  the  judgment  had  been  fully 
and  &irly  paid  or  satisfied,  or  if  he  had  acted  corruptly  and 
maliciously,  that  he  would  not  have  been  liable.  But  there  is 
no  pretense  that  he  did  not  act  honestly,  in  this  case ;  and  I 
think  if  he  erred  he  could  not  be  made  liable  to  the  plaintiff  in 
an  action.    (17  John.  145.) 

The  only  remedy,  it  appears  to  me,  of  which  the  plaintiff  could 
avail  himself,  would  be  by  action  against  Norton.  It  is  averred 
in  the  complaint  and  found  by  the  justice,  that  Norton  was  "  at 
the  time  of  the  issuing  of  the  execution,  and  ever  since  has  been 
and  still  is,  utterly  insolvent."  If  the  plaintiff,  therefore,  is 
compelled  to  pay  the  amount  of  the  execution,  he  can  only  bring 
an  action  against  a  person  entirely  worthless,  and  of  whom  noth- 
ing could  be  collected.  I  think  that  unless  the  defendants 
can  be  restrained  from  proceeding  upon  the  execution,  in  the 


SABATOGA-JANUARY,  1860.  435 

MaUory  v.  NorUm. 

manner  proposed  by  the  present  action,  the  injury  to  the  plain- 
tiff will  be  irreparable.  The  case  of  Spear  v.  Cutter^  5  Barb. 
486,)  was  a  motion  to  dissolve  an  injunction  which  had  been 
previously  granted,  to  restrain  waste,  and  to  prevent  the  removal 
of  timber  already  cut.  The  court  said,  ^*  In  this  case,  €»  the 
defendant  is  insolvettt^  the  injury  to  the  plaintiff  will  be  irre- 
parable, if  the  defendant  is  permitted  to  remove  or  dispose  of  the 
timber  he  has  already  cut,  on  the  premises  in  question."  So 
here,  the  plaintiff  must  be  compelled,  if  the  present  proceeding 
cannot  be  sustained,  to  pay  the  amount  of  the  judgment,  or  be 
imprisoned  upon  the  execution,  an3  then  is  left  to  resort  to  an 
insolvent  party  for  redress,  and  add  to  his  injury  by  the  pay- 
ment of  the  costs  attendant  upon  the  recovery  of  a  worthless 
judgment  The  relief  by  audita  querela^  at  common  law,  was 
intended  to  be  preventive^  to  stay  the  commission  of  an  injury 
contemplated  by  the  defendant.  Blackstone  thus  defines  it : 
"  An  audita  querela  is  where  a  defendant,  against  whom  judg* 
ment  is  recovered,  and  who  is  therefore  in  danger  of  execution, 
or  perhaps  actually  in  execution,  may  be  relieved  upon  good 
matter  of  discharge,  which  has  happened  since  the  judgment,  as 
if  the  plaintiff  has  given  a  general  release,  or  if  the  defendant 
has  paid  the  debt  to  the  plaintiff  without  procuring  satisfaction 
to  be  entered  on  the  record,  and  where  the  party  has  had  no 
opportunity  of  pleading  it,  &c.  In  all  such  cases  an  audita 
querela  lies,  in  the  nature  of  a  bill  in  equity,  to  be  relieved 
against  the  oppression  of  the  plaintiff."  (3  Blacks  Com,  305.) 
This  remedy  seems  to  have  been  adopted  in  our  state,  with  the 
common  law  ;  (2  John.  Cas,  258,  261.  1  John.  532.  9  id.  221. 
17  id.  484.  4  id.  191,)  and  in  other  states.  (10  Mass.  Rep. 
101.  17  id  153.  2  Conn.  Rep.  700.)  It  is  not  abolished  by 
the  code,  but  preserved,  {see  sec.  468 ;  5  How.  51.)  As  matter 
of  necessity,  in  my  judgment,  it  should  exist  in  this  case.  No 
motion,  as  heretofore  remarked,  could  be  made,  as  in  17  Wend. 
631,  and  other  cases  above  cited.  The  justice  who  rendered  the 
judgment  could  entertain  no  such  motion.  The  judge  finds, 
and  adjudicates,  that  Norton  is  attempting  to  enforce  by  exe- 
cution the  collection  of  a  judgment  already  satisfied,  and  that 
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such  execution  is  of  no  fbrce  whatever,  but  that  the  plaintiff's 
relief  must  be  sought  for  in  another  form.  The  case  he  cites 
(1  John.  Ch.  Rep.  49,)  was  where  a  party  went  into  the  court 
of  chancery  for  relief  against  an  attempt  to  enforce  a  judgment 
in  a  court  of  record,  which  had  been  paid.  The  court  said  his 
remedy  was  by  obtaining  a  judge^s  order  to  stay  proceedings, 
which  in  that  case  was  ample  and  easy.  Here  no  such  order 
can  be  obtained,  the  judgment  being  in  a  justice's  court,  and 
the  county  court  not  having  obtained  jurisdiction.  The  great 
difficulty  which  I  have  found,  in  this  case,  has  arisen  from  the 
consideration  of  two  questions,  viz : 

1.  Whether  this  remedy,  being  in  the  nature  of  a  bill  in 
equity,  the  court  has  jurisdiction ;  the  amount  involved  being 
less  than  $100.  It  may  be  remarked,  and  is  suggested  in  the 
points  presented  by  the  plaintiff,  that  this  is  an  ordinary  suit 
at  law,  where  the  party  is  attempting  to  enforce  the  collection 
of  a  judgment  already  paid,  and  that  it  is  the  only  one  that  can 
be  resorted  to  for  the  purpose  of  preventing  the  threatened  in- 
jury, and  one  over  which  the  supreme  court,  on  the  law  side, 
formerly  had  jurisdiction.  But  upon  the  supposition  that  this 
is  an  action  on  the  equity  side  of  the  court,  is  it  necessary,  un- 
der the  code,  that  the  amount  in  controversy  should  exceed 
$100?  The  limitation  of  the  jurisdiction  of  the  court  of  chan- 
cery is  prescribed,  2  R,  8. 173,  §  37.  But  this  evidently  had 
its  origin  in  the  distinction  which  then  existed,  between  the 
courts  of  law  and  the  court  of  chancery.  The  proceedings  in 
the  latter  court  were  cumbrous,  complicated  and  expensive,  and 
it  was  deemed  beneath  the  dignity  of  the  court  to  take  cogni- 
zance of  causes  of  small  amounts.  Chancellor  Kent  remarked 
in  one  case  that  '^  a  small  sum  will  not  bear  the  expense  and 
burden  of  the  litigation,  and  the  remedy  would  be  worse  than 
the  disease."  {Moore  v.  Lt/ttle,  4  John.  Ch.  Rep.  188.  See 
Pullerton  v.  Jackson,  5  J}hn.  Ch.  276 ;  Smets  v.  WilliamSj 
4  Paige,  364.)  But  the  code,  sec.  69,  has  expressly  abolished 
the  distinction  between  actions  at  law  and  suits  in  equity,  and 
the  forms  of  all  such  actions  ;  and  it  declares  that  there  shall 
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be  but  one  form  of  action  for  the  enforcement  or  protection  of 
private  rights  and  the  redress  of  private  wrongs.  By  section 
468  all  statutory  provisions  inconsistent  with  this  act  are 
repealed.  And  by  section  140  all  the  forms  of  pleading 
heretofore  existing  are  abolished,  and  the  forms  of  pleading 
are  to  be  determined  by  the  code.  In  Giles  v.  Lt/on,  (4 
Comst,  600,)  it  is  said  that  law  and  equity,  under  the  code, 
"  were  to  be  blended  and  formed  into  a  single  system,  which 
should  combine  the  principles  peculiar  to  each,  and  be  adminis- 
tered thereafter  under  the  same  forms,  and  under  the  same  ap- 
pellation." That  case  virtually  decides  that  cases  of  an  equita- 
ble nature  may  now  be  brought  in  the  supreme  court,  where  the 
amount  in  controversy  does  not  exceed  the  amount  for  which  an 
action  at  law  may  be  entertained  in  the  same  court.  Any  other 
construction  would  destroy  the  evident  intent  of  the  section, 
and  make  permanent  a  rule,  the  reason  for  which  does  not  longer 
exist.  ( Van  Santvoord,  873, 4.  1  Whit.  806  and  cases  cited.) 
2.  The  second  question,  concerning  which  I  have  had  doubts, 
is,  whether  the  payment  by  the  plaintiff  in  this  cause  was  au- 
thorized, under  sec.  293  of  the  code.  Clearly,  if  the  payment 
had  been  made  before  judgment,  though  after  verdict,  it  would 
not  have  been  allowed,  or  treated  as  an  "  indebtedness"  within 
the  meaning  of  the  section.  (1  Code  Rep.  N.  S.  811.  Daven- 
port V.  Ludlow^  3  Code  R.  66.  Robinson  v.  Weeks^  6  How. 
161.)  But  after  judgment,  a  recovery  in  tort  becomes  a  debt^ 
and  the  cases  above  cited  intimate  that  the  amount  may  be  paid 
to  the  sheriff  under  this  section.  If  the  judgment,  however, 
obtained  by  Norton  and  Mallory,  was  a  debt  within  the  meaning 
and  spirit  of  sec.  293,  then  it  is  contended  that  the  exemption 
law  is  virtually  repealed.  It  was  for  no  ordinary  debt,  but  was 
recovered  for  the-  proceeds  of  exempt  property ;  and  if  such  a 
judgment  can  be  converted  into  a  debt,  as  contended  by  the 
plaintiff,  there  can  be  little  or  no  exempt  property  but  that  may 
be  so  converted  and  brought  within  the  section,  and  the  whole 
object  of  the  law  would  be  entirely  frustrated  and  destroyed. 
And  this  too  notwithstanding  the  provisions  of  sec.  472,  which 
section  expressly  declares  that  the  code  shall  not  affect  the  ex- 
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emption  laws,  or  any  of  them,  existing  at  the  time  of  its  enaet- 
znent. 

In  the  case  of  The  People  v.  The  Utica  Insurance  Co. 
(15  John.  358,)  the  court  say  that  "  such  construction  shall  be 
given  as  shall  not  suffer  the  statute  to  be  eluded,  and  that  the 
intention  of  the  legislature  is  to  be  resorted  to,  to  discover  the 
meaning,  and  that'a  thing  within  the  letter  is  not  within  the 
statute  if  contrary  to  the  intention  of  it."  And  in  Jackson  v. 
Collins,  (3  Coweti,  89,)  it  is  remarked  "  that  the  intention  of 
the  legislature  should  be  followed  with  reason  and  discretion, 
though  such  construction  seem  contrary  to  the  letter  of  the 
statute."  Can  it  be  contended  or  argued,  as  by  the  counsel  for 
the  defendants,  with  any  degree  of  propriety,  that'  the  legislar 
ture  intended  to  exempt  a  team  from  liability  to  execution,  and 
yet  to  allow  a  judgment  recovered  for  a  sale  of  such  team- on 
that  very  execution,  to  be  paid  upon  the  same  judgment  on 
which  it  issued  ?  It  appears  to  me  that  one  answer  to  this 
question  is,  that  the  party  may  protect  himself  in  such  case  by 
bringing  his  action  m  the  nature  of  replevin,  for  the  delivery 
of  his  property,  and  thus  have  it  restored,  and  the  intention  of 
the  legislature  be  preserved.  If  he  chooses  to  bring  his  action 
to  recover  the  value,  and  obtains  a  judgment  which  becomes  a 
debt,  within  all  the  cases,  he  takes  the  risk  of  subjecting  him- 
self to  the  provisions  of  sec.  293.  Clearly  any  other  creditor 
could  have  required  the  payment  of  the  judgment,  on  an  exe- 
cution against  the  plaintiff — and  on  the  ground  that  it  was  "  a 
debf^ — after  judgment.  And  the  plaintiff  in  the  first  judgment, 
by  the  course  adopted,  was  placed  in  a  like  situation  with  other 
creditors. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered ; 
costs  to  abide  the  event. 

James,  J.  I  think  the  action  properly  brought.  Before  the 
code  an  audita  querela  would  lie ;  now  an  action.  (§  69.)  Al- 
though the  property  was  exempt,  the  judgment  was  not.  If 
Norton  wished  to  keep  his  property  as  exempt  property  he 
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should  have  brought  repleyin  for  his  horse.     Having  voluntarily 
put  it  into  judgment  he  elected  to  strip  it  of  its  exempt  char- 
acter, and  make  it  subject  to  his  debts. 
The  judgment  should  be  reversed  and  a  new  trial  granted. 

BocKEs,  J.  concurred. 

Judgment  reversed. 

[Sabatooa  General   Term,  January  1,  1856.     C.  I4,  AUeny  Boekea  and 
James,  Justices.] 


Bennett  t;^.  Smith  and  others, 
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The  marriage  of  a  female,  between  fifteen  and  sixteen  years  of  age,  is  valid  in  *^2i^^435 
this  state,  although  it  takes  place  without  the  consent,  and  against  the  will,  82  Aiy337 
of  her  parents,  /  >         • 

The  common  law  rules  remain  unchanged,  and  are  in  fViU  force  here,  with  the 
exception  that,  by  statute,  the  court  is  authorized,  by  a  sentence  of  nullity,  to 
declare  void  in  certain  cases,  a  marriage  contracted  while  the  female  was  under 
the  ago  of  fourteen. 

It  is  well  settled  that  a  husband  may  maintain  an  action  for  enticing  away  his  I 
wife,  or  inducing  her  to  live  apart  fVom  him ;  and  this  whether  the  wrongdoer  I 
be  the  father  of  the  wife,  or  any  other  person.  ^ 

But  merely  allowing  the  wife  to  come  and  remain  in  his  house,  by  a  stranger, 
and  much  less  her  Ikther,  from  good  motives,  will  not  give  to  the  husband  a   '; 
right  of  action.    Something  further,  tending  to  prevent  or  dissuado  the  wifbi .' 
fVom  living  with  her  husband,  is  requisite.  ^ 

In  respect  to  what  facts  will  support  an  action  by  a  husband,  for  depriving  him 
of  his  wife,  there  is,  in  principle,  a  olear  distinction  between  the  cases  where  tho 
action  is  against  a  parent  and  those  where  it  is  against  a  stranger. 

Where  the  conduct  of  a  husband  is  such  as  to  endanger  the  personal  safety  of  his 
wife,  or  is  so  immoral  and  indecent  as  to  render  him  grossly  unfit  for  her  so- 
ciety, so  much  so  that  she  would  be  justified  in  abandoning  him,  it  seems^  her 
parents  have  the  right  not  only  to  receive  her  into,  and  allow  her  the  comforts 
of  thdr  house,  but  also  to  advise  her  to  come  and  remain  there  ,*  and  the  com- 
mon law  will  not  hold  them  responsible  to  the  husband,  in  damages,  for  so 
doing.  « 

And  the  same  doctrine  is  applicable  to  a  case  where  the  advice  is  given  by  a 
parent,  in  the  honest  belief,  justified  by  infbrmation  received  by  hhn,  that  such 


440  CASES  IN  THE  SUPREME  COURT. 

Bennett  v.  Smith. 

circumstances  exist,  although  the  information  may  subsequently  prove  to  have 
been  unfounded.  It  is  enough,  for  his  protection,  that  he  was  warranted  in 
such  belief,  and  acted  from  pure  motives. 

It  is  therefore  eiToueous,  in  an  action  against  the  father  of  a  married  woman, 
for  enticing  her  away,  to  charge  that  the  defendant  is  liable  if  he  advised  the 
wife  to  stay  away  fVom  her  husband,  without  regard  to  his  motives. 

Whei-e,  in  such  an  action,  it  appeared  that  the  wife  of  the  plaintiff  was  under  sixteen 
years  of  age,  and  had  been  taken  away,  or  left  her  father's  house  secretly,  and 
was  married  without  his  consent  or  knowledge,  and  the  defendant  offered  to  prove 
that  previous  to,  and  at  the  time  of  the  marriage,  the  husband  was  aidiabitual 
drunkard,  and  continued  to  be  sach  down  to  the  time  of  the  trial  -,  that  his 
habits  of  drunkenness  were  known  to  the  defendant,  and  constituted  one 
ground  of  objection  to  his  daughter  living  with  the  plaintiff;  that  he  was  in 
the  habit  of  frequenting  houses  of  ill-fame,  and  having  illicit  intercourse  with 
abandoned  women ;  that  he  was  profane,  vulgar  and  lascivious,  and  publicly 
boasted  of  his  illicit  intercourse  with  prostitutes,  and  of  his  frequenting  houses 
of  ill-fkme;  and  that  this  was  known  to  the  defendant;  and  that  the  plaintiff 
had  no  pecuniary  means  or  ability  to  support  a  ikmily,  wba  thriftless,  idle  and 
lazy,  and  followed  no  regular  business ;  Held^  that  the  matters  proposed  to  be 
proved,  if  established,  and  the  father  was  influenced  by  them,  in  advising  the 
daughter  to  remain  away  fVom  her  husband  while  his  habits  of  drunkenness 
and  gross  immorality  and  indecency  continued,  would  have  fuUy  Justified  him 
in  giving  that  advice,  and  so  fkr  as  related  to  that  act,  constituted  a  complete 
defense  to  the  action ;  and  that  the  evidence  oflered  was  therefore  improperly 
excluded. 

Held  aJsOf  that  even  if  a  cause  of  action  were  proved,  the  evidence  so  offered  was 
admissible  upon  the  question  of  damages. 

In  an  action  for  enticing  away  the  plaintiff's  wife,  the  declarations  of  the  wife^ 
made  within  a  few  days  after  her  marriage,  expressing  her  wishes  in  respect  to 
living  with  the  plaintiff,  as  his  wife,  in  connection  with  other  circumstanoeft 
tending  to  prove  that  she  was  not  then  under  constraint,  are  admissible  as  pari 
of  the  res  gestce.  ^ 

APPEAL  by  the  defendants,  from  a  judgment  rendered  at  a 
special  term,  after  a  trial  at  the  circuit.  The  action  was 
brought  to  recover  damages  against  the  defendants,  for  enticing 
away  the  plaintiff's  wife ;  one  of  the  defendants  being  the 
father  of  the  wife, 

By  the  Courts  T.  R.  Strong,  J,  The  marriage  in  this  case 
was  va^d,  although  the  female  was  between  fifteen  and  sixteen 
years  of  age,  and  the  marriage  was  without  the  consent  and 
against  the  will  of  her  parents.     By  the  common  law,  infants 
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may  marry — ^males  at  the  age  of  fourteen  and  females  at  twelve 
— ^and  the  consent  of  parents  is  not  necessary  to  the  validity  of 
the  marriage.  (1  Blctck.  Com.  hy  Chitty,  348,  9,  marginal 
pagmg  436,  7.  2  Kent's  Cam.  78,  9,  note  6,  85.  Briffht's 
Bus.  ^  Wife,  4, }  17.  Partm  v.  Hervey,  1  Gray's  Rep.  119.) 
We  have  a  statute  in  this  state,  authorizing  the  court,  by  a  sen* 
tence  of  nullity,  to  declare  void  in  certain  cases,  a  marriage 
where  the  female  was,  at  the  time  of  the  marriage,  under  the 
age  of  fourteen,  {Laws  of  1841,  chap,  257,)  but  with  that  ex- 
ception the  rules  of  the  common  law  above  stated  remain  un- 
changed, and  are  in  full  force  here. 

The  marriage  being  valid,  the  oi;dinary  legal  consequences 
of  marriage  followed — the  husband  and  wife  were  one  person, 
and  he  was  entitled  to  her  society  and  services.  The  authority 
of  the  parents  over  the  daughter,  and  their  right  to  her  custody 
and  services,  were  held  subject  to  her  right  to  contract  marriage, 
and  upon  the  marriage  were  suspended.  This  must  be  so  on 
principle,  as  the  continuance  of  the  power  and  rights  of  the  pa* 
rents  would  be  wholly  inconsistent  with  that  relation  and  the 
rights  thereby  acquired  by  the  husband. 

It  is  well  settled  that  a  husband  may  maintain  an  action  for 
enticing  away  his  wife,  or  inducing  her  to  live  apart  from  him ; 
and  in  Hutcheson  v.  Peck,  (5  John.  196,)  the  opinion  was  ex* 
pressed  by  all  the  members  of  the  court,  that  a  suit  by  a  hus- 
band against  his  wife's  father  for  that  cause,  would  lie.  The 
ground  of  action  in  such  a  case  is,  that  the  husband  has  a  right 
to  the  comfort  and  assistance  of  his  wife,  and  that  by  procuring 
her  to  leav^,  or  continue  away  from  him,  that  right  is  violated 
and  he  sustains  an  injury.  The  wife  owes  to  the  husband  the 
duty  of  living  with  him,  and  seeking  to  promote  his  interests 
and  happiness,  and  by  preventing  the  performance  of  that  duty 
a  wrong  is  done  to  him,  involving  a  pecuniary  loss  as  well  as  a 
loss  of  peace  and  comfort  in  the  marriage  relation.  Whoever  is 
the  wrongdoer,  whether  the  father  of  the  wife,  or  any  other  per- 
son, he  shoiild  be  subject  to  an  action  for  damages  by  the  husband. 

Merely  allowing,  however,  the  wife  to  come  or  remain  in 
his  house  by  a  Etranger,  and  much  less  her  father,  from  good 
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motives,  will  not  give  to  the  hnsband  a  right  of  action.  Motives 
of  humanity  will  protect  a  party  from  liability  for  such  acts,  al- 
though done  against  the  will  and  even  the  express  prohibition 
of  the  hnsband.  (Philips  v.  Squire,  Peake^s  N.  P.  Cos.  82. 
Schuneman  v.  Palmer,  4  Barh.  225.)  The  exercise,  by  a 
person,  of  ordinary  hospitality,  simply  in  permitting  a  mother- 
in-law  to  reside  in  his  family,  although  forbidden  by  the  hus- 
band, will  not  sustain  an  action.  ( Turner  v.  Estes,  3  Maiss. 
R.  817.)  In  such,  and  all  similar  cases,  something  farther, 
tending  to  prevent  or  dissuade  the  wife  from  living  with  her 
husband,  is  requisite  to  a  cause  of  action.  But,  as  a  general 
rule,  slight  acts  of  that  character  will  be  sufficient. 

In  respect  to  what  facts  will  support  an  action  by  a  husband 
for  depriving  him  of  his  wife,  there  is,  in  principle,  a  clear  dis- 
tinction between  the  cases  where  the  action  is  against  a  parent 
of  the  wife,  and  where  it  is  against  a  stranger.  Parents  are 
under  obligations,  by  the  law  of  nature,  to  protect  their  children 
firom  injury  and  relieve  them  when  in  distress ;  and  their  nat- 
ural a£fection  for  their  offspring  dictates  and  prompts  to  such 
protection.  This  is  recognized  by  the  common  law,  and  is  the 
foundation  of  the  rules  which  allow  parents  to  do  some  things 
in  respect  to  and  in  behalf  of  their  children  which  are  not  allow- 
ed to  be  done  by  others,  and  which  in  some  cases  mitigate  crimes 
committed  by  parents  to  which  they  are  excited  by  injuries  to 
their  children.  Blackstone  says,  on  the  subject  of  this  duty  of 
protection,  that  it  is  a  "  natural  duty,  but  rather  permitted  than 
enjoined  by  any  municipal  laws ;  natural  in  this  respect,  work- 
ing so  strongly  as  to  need  rather  a  check  than  a  spur.  A  pa- 
rent may,  by  our  laws,  maintain  and  uphold  his  children  in 
their  lawsuits,  without  being  guilty  of  the  legal  crime  of  main^ 
taining  quarrels.  A  parent  may  also  justify  an  assault  and 
battery  in  defense  of  the  persons  of  his  children  ;  nay,  where  a 
man's  son  was  beaten  by  another  boy,  and  the  father  went  near 
a  mile  to  find  him,  and  there  revenged  his  son's  quarrel  by  beat- 
ing the  other  boy,  of  which  beating  he  afterwards  unfortunately 
died,  it  was  held  not  to  be  murder,  but  manskughter  merely. 
Such  indulgence  does  the  law  show  to  the  frailty  of  human  na- 
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ture,  and  the  workings  of  parental  affection."    (1  Bl  Cam.  by 
ChMy,  371,  marginal  paging  454.)    This  duty  of  protection, 
in  reason  and  justice,  extends  to  wrongs  done  or  threatened  by 
a  husband  as  well  as  by  other  persons,  and  the  acts  of  pa< 
rents  are  entitled  to  be  regarded  in  the  same  spirit  in  such  a 
case  as  in  others.    Where  the  conduct  of  a  husband  is  such  an 
to  endanger  the  personal  safety  of  his  wife,  or  is  so  immora 
and  indecent  as  to  render  him  grossly  unfit  for  her  society,  so 
much  so  that  she  would  be  justified  in  abandoning  him,  her 
parents  ought  to,  and  I  have  no  doubt  have,  the  right,  not  only 
to  receive  her  into,  and  allow  her  the  comforts  of  their  house, 
which  even  a  stranger  may  do  in  such  a  case,  but  also  to  advise 
her  to  come  and  remain  there.     No  parent  with  ordinary  pa- 
rental feelings  will,  under  such  circumstances,  hesitate  to  go  so 
far  for  the  relief  of  his  children,  and  the  common  law  will  not, 
in  my  opinion,  hold  him  responsible  to  the  hofsband  in  damages 
for  such  conduct.    And  the  same  doctrine,  in  my  judgment,  i8« 
applicable  to  a  case  where  the  advice  is  given  by  a  parent  in  the] 
honest  belief,  justified  by  information  received  by  him,  that' 
such  circumstances  exist,  although  the  infcxrmation  may  subse^ 
quently  prove  to  have  been  unfounded.     It  is  enough  for  hia 
protection  that  he  was  warranted  in  such  belief,  and  acted  fromj 
pure  motives.    The  opinions  delivered  by  a  majority  of  the  court* 
in  the  case  of  Hutchesan  v.  Peck,  before  cited,  go  very  far  in 
support  of  these  views.    That  was  an  action  by  a  husband 
against  his  wife's  father,  for  enticing  away  the  wife,  and  each  of 
the  five  judges  delivered  an  opinion  at  length.    Kent,  Gh.  J., 
after  alluding  to  the  relationship  between  the  defendant  and  the 
plaintiff's  wife  and  briefly  remarking  upon  the  affection  and  ob- 
ligation of  parents  to  their  children,  says,  ^  I  should  require, 
therefore,  more  proof  to  sustain  the  action  against  the  &ther   \ 
than  against  a  stranger.    It  ought  to  appear  either  that  he  de-.  j 
tains  the  wife  against  her  will,  or  that  he  entices  her  away  fromj  ' 
her  husband  from  improper  motives.     Bad  or  unworthy  motivesj 
cannot  be  presumed.    They  ought  to  be  positively  shown^  or 
necessarily  deduced  from  the  facts  and  circumstances  detailed. 
This  principle  appears  to  me  to  preserve,  in  due  dependence 
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upon  each  other,  and  to  maintain  in  harmony,  the  equally  strong 
and  sacred  interests  of  the  parent  and  the  husband.  The  quo 
animo  ought  then,  in  this  case  to  ha^e  been  made  the  test  of 
inquiry  and  the  rule  of  decision."  The  rule  here  stated  by  the 
learned  jurist  is  in  accordance  with  justice,  and  I  think  is  the  law« 
In  the  present  case,  looking  at  the  entire  charge  to  the  jury, 
the  question  as  to  a  right  of  action  was,  at  the  trial,  made  to 
turn  upon  the  question  whether  the  defendants,  after  the  wife 
was  taken  to  the  house  of  her  parents,  either  by  persuasion  or 
force  prevented  her  returning  to  her  husband.  The  justice  in^ 
structed  the  jury  in  substance,  that  the  parents  were  justified 
in  the  exercise  of  their  parental  authority,  in  compelling  the  wife 
to  go  with  them  to  their  house,  notwithstanding  the  declaration 
of  the  husband  that  they  were  married,  and  that  the  parental 
power  over  the  wife  continued  until  the  parents,  by  the  exercise 
of  reasonable  diligence,  could  ascertain  in  some  other  mode 

*  whether  a  marriage  had  in  fact  taken  place  ;  and  that  the  other 
persons  acting  in  aid  of,  and  *by  the  authority  of  the  parents, 
were,  in  respect  to  that  part  of  the  case,  justified  alike  with  the 
husband*  This,  upon  the  evidence,  disposed  of  the  case  against 
the  plaintifi*  as  to  all  that  part  of  it  prior  to  the  wife  being 
brought  back  to  her  father's  house.  The  justice  further  advised 
the  jury,  in  substance,  that  if  afterwards  the  defendants,  either 
by  persuasion  or  force,  prevented  her  returning  to  her  husband, 
they  were  liable,  and  in  respect  to  the  father,  that  if  he  per- 
suaded the  wife  to  stay  away  from  her  husband,  such  persuasion 
was  an  unlawful  act ;  that  the  law  imputes  an  unlawful  purpose 
to  all  persons  doing  an  unlawful  act ;  that  parents  have  no  right 
to  advise  or  persuade  a  daughter  to  separate  from,  or  stay  away 
from  her  husband ;  and  that  if  the  father  had  done  either,  he 

iwas  liable  in  this  action,  without  reference  to  his  motives  or 
intentions.  The  same  rule  of  liability  was  applied  in  deciding 
questions  of  evidence  in  the  progress  of  the  trial.  The  counsel 
for  the  defendants,  in  a  series  of  offers,  proposed  to  prove,  that 
in  the  year  1851,  and  up  to  the  time  of  the  marriage,  which  was 
the  29th  of  August,  1852,  the  plaintiff  was  a  habitual  drunkard, 
and  continued  to  be  such  up  to  the  time  of  the  trial ;  that  his 
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liabits  of  drunkenness  urere  known  to  the  defendants,  and  const!- 
tnted  one  ground  of  objection  to  the  daughter  living  with  the 
plaintiff;  that  he  was  in  the  habit  up  to  the  time  of  the  trial 
of  frequenting  houses  of  ill-fame,  and  having  illicit  intercourse 
with  abandoned  women  ]  that  he  was,  previous  and  subsequent 
to  the  marriage,  profane,  vulgar  and  lascivious ;  and  publicly 
boasted  of  his  illicit  intercourse  with  abandoned  women,  and  of 
his  frequenting  houses  of  ill-fame ;  and  that  this  was  known  to 
the  defendants  :  and  that  the  plaintiff,  prior  to  and  at  the  time 
of  the  marriage,  had  no  pecuniary  means  or  ability  to  support 
a  fiimily,  was  thriftless,  idle  and  lazy,  and  followed  no  regular 
business.  These  offers  were  severally  overruled  and  the  evi- 
dence was  rejected. 

If  the  views  I  have  already  expressed  are  correct,  the  learned 
justice  erred  in  his  instruction  to  the  jury,  that  the  father  was 
liable  if  he  advised  the  wife  to  stay  away  from  her  husband 
without  regard  to  his  motives  ;  and  also  in  excluding  the  evi- 
dence offered.  The  matters  proposed  to  be  proved,  if  established, 
and  the  father  was  influenced  by  them  in  advising  the  daughter 
to  remain  away  from  her  husband  while  his  habits  of  drunken- 
ness and  gross  immorality  and  indecency  continued,  would  have 
fully  justified  him  in  giving  that  advice,  and  so  fiir  as  related  to 
that  act,  constituted  a  complete  defense  to  him  in  the  action. 
The  daughter  was  under  sixteen — she  had  been  taken  away  or 
left  her  father's  house  secretly  and  married  without  his  consent 
or  knowledge,  and  the  plaintiff,  her  husband,  if  what  was  offered 
to  be  proved  in  regard  to  his  habits  and  conduct  was  true,  was 
entirely  unworthy  of,  and  unfit  for,  the  society  of  a  virtuous 
woman ;  and  it  was  the  right  and  duty  of  the  father,  in  dis- 
charging his  obligation  to  protect  her,  to  advise  her  to  remain 
with  her  parents,  and  under  their  care,  while  the  unfitness  of  the 
husband  continued.  The  law  is  not  so  unreasonable  as  to  regard 
mere  advice  in  such  a  case,  prompted  by  parental  love,  as  a 
wrong,  entitling  the  husband  to  damages.  The  fact  that  a  hus- 
band is  without  pecuniary  means,  will  not  warrant  his  wife  in 
leaving  him,  or  her  parents  in  advising  her  to  do  so.  As  was  ob- 
served by  the  circuit  judge  at  the  trial  in  the  case  of  Hutcheson  v. 
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Peck,  the  poverty  of  the  husband  in  guch  a  case  is  rather  an 
aggravation,  for  it  is  the  duty  of  the  wife  to  live  with  him  and 
assist  him  in  improving  his  affairs. 

But  if  a  cause  of  action  was  proved,  I  am  satisfied  that  the 
evidence  which  was  excluded  was  admissible  upon  the  question 
of  damages.  It  was  offered  upon  that  question  as  well  as  on  the 
main  issue.  The  rejection  of  this  evidence  assumed  that  a  ha- 
bitual drunkard,  a  frequenter  of  brothels,  and  so  debased  as  to 
boast  of  illicit  intercourse  with  prostitutes,  was  entitled  to  tbe 
same  measure  of  damages  for  depriving  him  of  his  wife,  as  a  man 
of  good  habits  and  fair  character.  No  argument  is  necessary  to 
refute  such  a  position.  The  bare  statement  'of  it  is  sufficient 
The  injury  complained  of  is  analogous  in  character  to  an  injury 
to  a  husband  by  criminal  conversation  with  his  wife.  It  con- 
sists, in  each  case,  in  alienating  the  wife's  affections  and  destroy- 
ing the  comfort  he  had  from  her  company.  They  differ  in  de- 
gree, but  the  rule  of  damages,  in  respect  to  each,  as  to  the  point 
under  consideration,  must  be  the  same.  In  the  action  for  crim- 
inal conversation,  it  is  said  in  Buller^s  N.  P.  26,  27,  the  dam- 
ages are  properly  increased  or  diminished  by  the  particular 
circumstances  of  each  case,  and  among  other  circumstances  are 
mentioned  the  rank  and  quality  of  the  plaintiff,  and  that  the 
plaintiff  kept  company  with  other  women.  Phillips^  in  his  trea- 
tise on  Evidence^  {vol.  2,  p.  213,)  in  giving  the  circumstances  in 
extenuation,  and  to  lessen  the  damages  in  an  action  for  criminal 
conversation,  says  they  will  vary  with  every  varying  case,  and 
he  specifies,  among  others,  the  husband's  profligate  habits  and 
his  criminal  connection  with  other  women.  See  also,  to  the  same 
effect,  Bromley  v.  Wallace,  (4  Esp.  N.  P.  Cos.  257 ;)  Stephens 
N.  P.  a  8,  27 :  Sanborn  v.  Nelson,  (4  N.  Hamp,  Rep.  501.) 
In  Foot  V.  Treu^,  (1  John,  51,)  Kent,  Ch.  J.,  says,  that  in  an 
action  for  criminal  conversation,  it  is  the  practice  to  inquire  into 
the  moral  character  and  behavior  of  the  husband  himself,  who  is 
a  party  to  the  record.  So  also  the  injury  sustained  by  a  breach 
of  a  promise  to  marry  is  of  a  similar  nature  to  that  in  an  action 
like  the  present,  and  a  like  rule  in  regard  to  the  plaintiff's  char- 
acter and  conduct  being  a  proper  subject  of  consideration  on  the 
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qaestion  of  damages,  mxLBt  prevail  in  each.  In  Leeds  v.  Cook, 
(4  Esp.  N.  P.  Cos,  256,)  which  was  an  action  for  breach  of 
promise  of  marriage^  Lord  Kenyon  says,  if  the  plaintiff  appeared 
to  be  of  gross  manners  and  destitute  of  feeling ;  as  he  complain- 
ed by  his  action  of  an  injury  in  the  loss  of  the  society  of  a 
woman,  which  he  appeared  never  to  have  valued,  and  the  pleas- 
ures of  which  society  he  seemed  little  calculated  to  taste,  the 
jury  should  take  it  into  consideration.  In  WUlard  v.  Stone. 
(7  C&wen,  22,)  which  was  also  an  action  for  a  breach  of  a  promise 
to  marry,  improper  conduct  of  the  plaintiff  after  the  breach,  and 
after  all  intercourse  between  the  parties  had  ceased,  was  adjudged 
admissible  in  mitigation  of  damages ;  and  in  Painier  v.  Anr 
drews,  (7  Wend.  142,)  which  was  for  a  like  cause,  the  doc- 
trine was  stated  and  applied,  that  evidence  of  grossly  indecent 
conduct  of  the  plaintiff,  either  before  or  after  the  breach,  was 
proper  in  mitigation.  {See  also  Boynton  v.  Kellogg,  (3  Mass. 
Rep.  189.)  The  books  therefore  fully  accord  with  the  dictates 
of  reason  and  justice,  and  establish  the  principle,  that  the  evi- 
dence in  question  was  admissible  to  reduce  the  damages. 

I  am  also  of  the  opinion  that  the  declarations  of  the  wife  within 
a  few  days  after  the  marriage,  expressing  her  wishes  in  relation 
to  living  with  the  plaintiff  as  his  wife,  should  have  been  received. 
The  main  question  in  the  case  was,  whether  the  defendants  pre- 
vented the  return  of  the  wife  to  her  husband  during  that  period ; 
and,  in  connection  with  other  circumstances  tending  to  prove 
that  she  was  not  then  under  constraint,  her  declarations  were 
admissible  as  part  of  the  res  gestce.  (1  GreenL  Ev.  {  102. 
1  PhU.  Ev.  231,  234.  2  id.  212.  1  Steph.  N.  P.  27.  Hadley 
V.  Carter,  8  N.  Hamp.  R.  40.) 

My  conclusion  is,  that  a  new  trial  should  be  granted,  with 
costs  to  abide  the  event. 

New  trial  granted. 

[Monroe  QENBf  al  Term,  March  8,  1856.  Johmon^  T.  R.  Strong  and 
WdU$^  Justices.] 


448  CASES  IN  THE  SUPREME  COURT. 


WiNCHELL  and  Dunning,  executors  &c.,  vs.  Bowman 
and  others. 

A  payment  npon  a  joint  and  several  promissory  not^,  made  by  one  of  the  mar< 
kers,  npon  a  direct  reference  of  the  holder  to  himi  for  that  purpose,  by  his 
associates,  is  operative  as  to  their  rightSi  so  as  to  extend  the  duration  of  their 
responsibility,  as  well  as  of  his  own. 

Where  H.  and  T.,  two  joint  makers  of  a  promissory  note,  on  bemg  applied  to  by 
the  holder,  for  the  payment  of  the  interest  due  thereon,  requested  him  to  call 
upon  B.,  another  Joint  maker,  fbr  the  amount,  and  B.,  on  being  applied  to  by 
the  holder,  paid  the  interest  due ;  Held  that  H.  and  T.  were  bound  by  the 
act  of  B.,  'as  much  as  if  it  had  been  done  in  their  presence  and  upon  a  request 
made  by  them,  personally  to  him ;  the  direct  request  that  B.  should  do  what 
was  obligatory  upon  all,  rendering  him  the  agent  of  the  othen;  and  that  such 
pa3rment  was  sufScient  to  take  the  case  out  of  the  statute  of  limltaUons,  as 
toaU. 

The  case  oT^ioemaker  v.  Benedict  ^  (1  Kemarif  181,)  ought  not  to  be  extended 
beyond  what  was  necessarily  decided  therein,  nor  applied  to  a  case  where 
there  has  been  a  direct  recognition  of  the  agency  of  the  joint  contractor 
making  the  payment,  by  his  associates. 

The  right  of  action  upon  a  promissory  note,  accrues  when  the  note  is  payable ; 
and  where  a  soto  was  payable  before  the  code  took  effect,  an  acknowledgment 
or  promise,  in  order  to  take  the  case  out  of  the  statute  of  limitations,  need  not 
be  in  writing. 

The  statute  of  limitations  does  not  abrogate  a  debt  by  the  lapse  of  the  limited 
time.  The  action,  in  cases  of  subsequent  recognition,  is  brought  upon  the 
original  contract,  and  the  complaint  counts  upon  that  only. 

APPEAL  by  the  defendants  from  a  judgment  entered  at  a 
special  term,  after  a  trial  at  the  circnit.  The  action  was 
brought  by  the  plaintiffs,  as  surviving  executors  of  Martin  Law- 
rence, deceased,  against  the  defendants,  Bowman,  Hicks,  Kill- 
mer  and  Tanner,  as  makers  of  a  promissory  note,  dated  April 
29th,  1846,  payable  to  the  testator  in  one  year,  with  interest. 
On  the  2d  of  May,  1852,  an  indorsement  was  made  upon  the 
note  of  $66  "for  interest."    This  money  was  paid  by  Bowman. 

X  F.  Barnardj  for  the  appellants. 

Wm.  Eno,  for  the  respondent. 

By  the  Court,  S.  B.  Strong,  J.     This  action  was  instituted 
to  recover  the  amount  of  a  joint  and  several  promissory  note 
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made  by  the  defendants,  in  favor  of  the  deceased,  dated  on  the 
20th  day  of  April,  1846,  and  payable  one  year  after  its  date. 
The  defendants  Hicks,  Eillmer  and  Tanner  answer  that  the 
cause  of  action  did  not  accrue  within  six  years  next  before  the 
commencement  of  the  suit.  There  are  indorsements  on  the 
note,  of  the  receipt  of  interest  in  1848, 1849, 1850  and  1852. 
It  was  proved,  on  the  trial,  that  before  the  last  payment  (and 
inferentially  after  that  made  in  1850)  applications  were  made 
to  Hicks  and  Tanner  for  payment  of  the  amount  due  on  the 
note.  Tanner  requested  the  applicant  to  see  Bowman,  and  urge 
him  to  pay  the  interest,  and  to  insist  upon  his  doing  so.  He 
insisted  that  the  interest  should  be  collected  of  Bowman  "  as 
long  as  he  could  keep  it  along/'  He  said  that  by  Bowman's 
paying  the  interest  he  (Tanner)  made  a  good  bargain,  and  if  he 
had  eventually  to  pay  the  principal  it  would  not  be  very  hard ; 
he  should  not  feel  very  bad,  and  should  not  be  much  the  loser,  as 
he  had  a  good  deal  of  business  with  Bowman.  Hicks  told  the  ap- 
plicant that  he  must  get  the  interest  out  of  Bowman,  The  pay- 
paent  in  1852  was  made  by  Bowman.  There  was  no  proof  of  any 
agency  by  Eillmer  after  he  had  signed  the  note.  The  justice 
who  presided  at  the  trial  granted  a  nonsuit  as  to  Killmer,  but  re- 
fused it  as  to  Tanner  and  Hicks,  and  the  jury,  pursuant  to  his 
direction,  rendered  a  verdict  against  them  for  the  amount  due  on 
the  note.  Their  counsel  excepted  to  the  decision  of  the  justice, 
and  to  his  direction  to  the  jury  to  find  a  verdict  against  them. 

The  right  of  action  on  the  note  in  question  accrued  originally 
when  it  was  payable,  which  was  before  the  adoption  of  our  exist- 
ing statute  of  limitations.  It  existed  at  the  time  when  that 
statute  was  passed,  and  was  not  then  affected,  so  far  as  related 
to  antecedent  transactions.  But  the  delarations  of  Tanner  and 
Hicks,  in  effect  recognizing  their  existing  indebtedness,  were 
made  when  the  present  law  was  in  force ;  and  the  present  right 
of  action  depends  upon  what  was  then  said  and  done,  and  not 
upon  what  was  transacted  antecedently.  By  the  code  (§  110) 
no  acknowledgment  or  promise  is  sufficient  evidence  of  a  new 
or  continuing  contract  whereby  to  take  the  case  out  of  the 
operation  of  the  title  prescribing  the  limitations,  unless  the 

Vol.  XXI.  67 


450  OASES  IN  THE  SUPREME  COURT. 

WiDchell  V.  Bowman. 

Bame  is  contained  in  some  writing  signed  by  the  party  to  be 
charged  thereby.  It  is  declared,  however,  in  a  previous  section 
(73)  that  the  provisions  of  the  title,  including  both  sections, 
shall  not  extend  to  cases  where  the  right  of  action  has  already 
accrued.  The  original  right  of  action  on  the  note  in  question 
had  accrued,  as  I  have  already  stated,  previous  to  the  adoption 
of  the  code.  If  the  tendency  of  the  subsequent  acknowled^ 
ment  or  promise  would  have  been  (if  of  any  avail)  merely  to 
continue  a  pre-existing  rights  then  the  new  qualification  was 
inapplicable.  But  if  it  was  essential  that  a  new  right  should 
have  been  created  in  order  to  maintain  an  action,  then  a  writ^ 
ten  acknowledgment  or  new  promise  was  probably  necessary. 
I  mean  when  there  is  nothing  beyond  such  acknowledgment  or 
promise.  Where  there  has  been  a  payment  of  a  part  of  the  de- 
mand, the  effect  previously  given  to  it  is  not  attained.  (Cbcfe, 
§  110.)  In  this  case  there  was  a  payment  by  one  of  the  ma^ 
kers  of  the  note,  and  the  question  is  whether  such  payment  by 
him,  on  a  direct  reference  to  him  for  that  purpose,  by  his  asso- 
ciates, is  operative  as  to  their  rights,  so  as  to  extend  the  dura-^ 
tion  of  their  responsibility  ? 

It  was  decided  by  the  court  of  appeals,  in  the  case  of  Van 
Keuren  v.  Parmelee^  (2  Comst.  524,)  that  although  a  right  of 
action  obliterated  by  time  would  be  renewed  by  a  new  prom* 
ise  or  acknowledgment  by  one  of  the  several  contractors,  as  to 
him,  yet  it  would  not  as  to  the  others.  I  concurred  in  thai 
decision,  believing  it  to  be  in  accordance  with  the  true  interpre- 
tation of  the  act,  and  that  it  did  not  overrule  many  (if  any) 
previous  determinations  made  directly  upon  the  point  involved 
in  that  case.  But  I  did  not  concur  with  Judge  Bronson  in  the 
propriety  of  extending  the  exemption  to  cases  where  the  right 
of  action  to  enforce  a  contract  had  not  been  barred  by  the 
statute  when  the  new  promise  or  the  acknowledgment  had  been 
made.  I  considered  that  it  had  been  well  settled  in  England, 
for  upwards  of  seventy  years,  and  in  this  state  as  far  back  as 
our  judicial  annals  extend,  that  a  recognition  of  existing  in- 
debtedness  on  a  joint  contract,  made  before  the  right  of  action 
had  been  barred,  by  one  of  the  contractors,  was  operative  upon 
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all  of  them.  In  matters  of  such  extensive  application  it  is 
sorely  important  that  a  long  settled  rule  should  be  maintained. 
The  conduct  of  all,  or  at  any  rate  of  all  well  informed  men,  in 
acquiring  and  continuing  their  rights,  is  influenced,  and  often 
controlled,  by  the  decisions  of  our  courts ;  especially  when,  as 
upon  the  question  under  consideration,  they  have  been  uniform. 
To  allow  them  to  be  overthrown  upon  a  new  construction  of  the 
law,  would  be  productive  of  great  confusion,  and  often  of  infi- 
nite mischief  It  is  of  far  more  consequence  that  the  rule 
should  be  uniform  than  that  it  should  have  been  originally  set- 
tled upon  true  principles.  Possibly  in  extreme  cases,  where 
previous  decisions  have  been  palpably  wrong,  courts  may  be 
bound  to  fall  back  upon  first  principles.  I  am  not  so  wedded  to 
precedents  as  to  refuse  to  do  that  in  such  cases.  But  then  the 
right  should  be  very  clear ;  much  more  so  than  in  cases  where, 
as  in  the  present  instance^  a  construction  has  been  adopted,  and 
until  recently  uniformly  sustained,  by  the  most  enlightened 
judges  in  our  own  state,  and  in  the  country  from  which  we 
have  inherited  most  of  our  legal  principles.  It  is  true  that 
there  was  formerly,  amongst  the  members  of  the  legal  profes- 
sion, a  prejudice  against  the  statute  of  limitations ;  and  a  dis- 
position to  restrict  its  operation  may  have  led  to  some  of  the 
earlier  decisions.  But  even  then,  after  so  long  a  period  of 
affirmation  it  would  be  well  to  continue  the  rule  by  our  courts, 
and  leave  the  propriety  of  changing  it  for  the  ftiture,  to  the 
legislature.  As  to  the  prejudice  against  the  statute,  that  has 
entirely  vanished,  and  there  is  some  reason  to  apprehend  that 
as  well  in  this  instance  as  in  the-  case  of  the  act  to  prevent 
usury,  our  courts  are  running  into  the  opposite  extreme  of  ex- 
panding the  operation  of  the  law. 

I  think  it  clear  that  the  statute  of  limitations  does  not  ab- 
rogate a  debt  by  the  lapse  of  the  limited  time.  The  action,  in 
cases  of  subsequent  recognition,  is  brought  upon  the  original 
contract.  The  declaration  or  complaint  counts  upon  that  only. 
Although  it  should  appear  from  the  pleading  that  the  contract 
became  effective  more  than  six  years  before  the  commencement 
of  the  suit,  that  is  no  cause  of  demurrer,  nor  for  a  dismissal  of- 
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the  oomplamt.  The  rale  has  always  been,  and  is  now,  {Cod^ 
§  74,)  that  the  statute  cannot  operate  as  a  bar  unless  the  ob* 
jecti6n  is  taken  by  answer.  In  cases  of  a  subsequent  recog- 
nition, where  a  defense  under  the  statute  was  interposed,  the 
plaintiff,  formerly,  replied  that  a  new  promise  had  been  madej 
That  would  have  been  a  departure,  if  it  had  not  been  deemed 
that  the  action  was  founded  upon  the  original  undertaking,  and 
that  the  new  promise  simply  gave  a  new  date  to  the  right  of 
action.  The  uniform  practice,  under  the  statute,  evinced  that 
it  was  intended  to  apply  to  the  remedy,  and  not  to  the  basis 
of  action. 

I  have  in  effect  admitted  a  doubt  whether,  according  to  the 
better  interpretation  of  the  statute  (if  it  had  been  proper  to 
adopt  it  after  the  repeated  decisions  to  the  contrary)  one  of 
several  makers  of  a  joint  note  can  by  his  admission  or  promise, 
made  without  the  co-operation  of  the  others  before  a  recov-* 
ery  upon  it  is  barred  by  lapse  of  time,  extend  the  duration  of 
the  right  of  action  against  his  associates.  The  joint  contract 
is  for  the  payment  of  the  money — ^nothing  more.  No  authorit j 
is  given,  or  can  be  reasonably  inferred,  in  either^  to  extend  the 
liability  of  the  others,  except  inferentially,  by  some  act  which 
from  the  essence  of  the  engagement  one  may  perform  for  all. 
The  payment  of  the  money,  or  of  a  part  of  it,  is  in  direct  ac- 
cordance with  what  all  primarily  contract  to  do.  If  made  bj 
any  one  it  is  authorized  by  the  others  from  their  joint  compact. 
It  enures  to  the  benefit  of  all,  and  it  would  seem  that  in  doing 
that,  each  is  not  only  the  quasi  agent,  as  he  is  sometimes  called, 
but  the  full  agent  of  his  associates.  The  agency  results  from 
the  nature  of  the  primary  engagement.  In  the  event  of  a  part 
payment  the  right  of  action  is  not,  as  it  was  originally^  for  the 
entire  amount,  but  for  the  balance  still  due.  As  to  that,  the 
cause  of  action  may,  with  propriety,  be  said  to  originate  at  the 
time  of  the  last  payment,  and  as  that  is  in  effect  the  act  of  all, 
it  should  bind  all.  I  am  aware  that  in  the  case  of  Shoemaker 
V.  Benedict^  (1  Kernan^  181,)  the  court  of  appeals  decided  that 
a  part  payment,  by  one,  did  not  extend  the  time  of  the  liability 
of  his  co-contractors.    The  profession  was  to  some  extent  pre- 
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pared  for  this  by  what  had  been  said  by  Judge  Bronson,  in 
Van  Keuren  v.  Parmelee,  and  some  sabsequent  decisions  of 
this  court,  but  nevertheless  it  was  generally  condemned.  Still, 
it  is  the  latest  decision  by  our  highest  court,  and  is  of  course 
obligatory  upon  us,  as  far  as  it  goes.  I  am  not  incliDod  to  ex- 
tend it,  however,  beyond  what  was  necessarily  decided  in  that 
case ;  and  it  is  for  the  purpose  of  showing  that  it  ought  not  to 
be  applied  to  a  case  circumstanced  like  the  present,  that  I 
have  made  any  remarks  upon  the  question  which  I  have  last 
considered. 

In  the  case  of  Shoemaker  v.  Benedict  there  was  no  direct 
recognition  of  the  agency  of  the  joint  contractor  who  made  the 
payment,  by  his  associates.  In  the  present  case  there  was. 
The  defendants  Hicks  and  Tanner  requested  the  plaintiff  to 
apply  to  the  defendant  Bowman  for  the  payment  of  the  interest 
due  on  their  joint  note.  An  application  was  made  accordingly, 
and  Bowman,  in  making  the  payment,  acted  in  accordance  with 
what  they  had  requested,  and  they  were  as  much  bound  by  his 
act  as  if  it  had  been  done  in  their  presence  and  upon  a  request 
made  by  them  personally  to  him.  It  matters  not  that  he  was 
the  principal  and  they  were  sureties.  They  were  under  a  legal 
obligation  to  pay  the  money,  and  the  act  of  their  associate  was 
a  relief  to  them,  as  well  as  to  him.  The  direct  request  that 
one  should  do  what  was  obligatory  upon  all  rendered  the  actor 
the  agent  of  those  by  whom  it  was  preferred.  The  principle 
fuifacit  per  aliumfacit  per  se  applies. 

The  motion  for  a  new  trial  should  be  denied,  and  a  judgment 
should  be  rendered  for  the  plaintiff,  upon  the  verdict. 

[DnTCBs««  General  Tbrm^  April  8,  1866.  Brown,  S.  B.  Strong  and 
RockwtU,  Justices.] 
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The  Same  vs.  Allen. 

The  Same  vs.  Clapp. 

Agreements  to  take,  and  pay  for,  stock  in  a  plank  road  company,  exocated  prior 
to  the  organization  of  the  company,  are  operative  and  binding,  although  the 
subscribers  never  sign  the  articles  of  association.     Brown,  J.,  dissented. 

The  fkct  that  the  corporation  was  not  in  esse  when  the  agreement  was  signed,  ia 
not  of  itself  a  sound  objection  to  the  right  to  maintain  an  action  upon  it.^ 

The  future  advantages  to  accrue  to  the  stockholdora  from  the  formation  of  a  001^ 
poration,  and  the  rights  acquired  by  the  subscribers,  to  sign  the  articles  of 
association,  and  elect  the  directors  and  thus  to  shape  and  control  the  company, 
constitute  a  sufficient  consideration  for  the  agreement  to  take,  and  pay  for 
stock.  y 

Future  advantages,  nKessarily  resulting  fh>m  the  performance  of  an  agreement, 
constitute  an  ad^f^ate  consideration. 

Subscribers  to  the  capital  stock  of  a  plank  road  company  are  not  released  fVom 
their  engagements  by  the  passing  of  an  act,  by  the  legislature,  conferring  ad- 
ditional privileges  upon  the  company. 

THESE  were  appeals,  by  the  defendant  in  the  first  suit,  and 
by  the  plaintiffs  in  the  second  and  third,  from  judgments 
entered  at  a  special  term,  after  trials  at  the  ciroait.  The  ac- 
tions were  brought  upon  the  following  agreement,  signed  by 
the  defendants,  to  recover  the  amounts  severally  subscribed  by 
them  to  the  capital  stock  of  the  plaintiffs'  company : 

"  Poughkeepsie  and  Salt  Point  Plank  Road — with  the  priv- 
ilege of  extending  the  same  to  Clinton  Corners.  To  form  an 
association  under  the  plank  road  act,  so  called,  passed  May  7th, 
1847,  in  pursuance  of  public  notice,  with  a  capital  of  $25,000, 
divided  into  500  shares  of  $50  each. 

The  subscribers  severally  and  mutually  agree  to  take  and 
pay  for  the  shares  of  stock  set  opposite  our  names,  to  the 
directors  of  the  company  hereafter  to  be  formed  under  said  act^ 
in  such  manner  and  at  such  times  and  places  as  such  directors 
may  direct,  for  the  purpose  of  constructing  a  plank  road  from 
the  village  of  Poughkeepsie  to  Salt  Point  in  the  town  of  Pleas- 


DUTOHESS—APRIL,  1866.  455 


Foughkeepeie  and  Bait  Point  Plank  Road  Co.  v.  Griffin. 

ant  Valley,  in  Dutchess  county.  Dated  March  8th,  1853,  in 
Pleasant  Valley." 

The  defendant  Griffin  subscribed  ten  shares,  to  this  paper ; 
Allen  five  shares  and  Glapp  two  shares,  the  value  of  each  share 
being  fifty  dollars.  The  complaints  averred  the  due  organiza- 
tion of  the  company,  the  construction  of  the  road  and  the  mak- 
ing of  the  calls  for  the  payments  upon  the  stock,  notice 
thereof  to  the  defendants,  and  their  refusal  to  pay,  and  demand- 
ed judgment  for  the  amounts  of  the  several  calls,  with  interest. 
The  answers  of  the  defendants  contained  a  general  denial  of 
the  facts 'Stated  in  the  complaint,  and  set  up  matters  of  defense 
mentioned  in  the  opinion  of  the  court.  They  also  alleged  that 
after  the  subscription  by  the  defendants,  viz,  in  March,  1854, 
the  plaintiffs,  without  their  knowledge  or  consent,  procured  an 
act  to  be  passed  by  the  legislature  changing  said  plank  road 
into  a  turnpike,  and  extending  the  time  for  finishing  the  same, 
&c.,  thereby  entirely  changing  the  nature  and  character  of  the 
corporation  and  the  business  which  the  company  was  formed  and 
organized  to  carry  on,  &c. 

On  the  trial  it  was  admitted  that  the  plaintiffs  petitioned  the 
legislature  for  the  passage  of  the  act  of  1854 ;  that  they  had 
not  laid  any  plank  on  their  road,  and  that  they  had  erected 
gates  and  demanded  and  taken  toll  pursuant  to  said  act ;  that 
said  road  was  constructed  to  Salt  Point,  and  no  further.  The 
defendants  by  their  counsel  moved  for  a  nonsuit.  1.  Because 
the  subscription  and  promise  to  take  stock  was  for  a  plank  road 
to  Salt  Point,  and  the  company  was  organized  with  the  right  to 
extend  the  road  to  Clinton  Comers.  2.  Because  the  act  of 
1854  changed  the  nature  of  the  company,  and  discharged  the 
subscribers  not  consenting  thereto.  The  court  denied  the  mo- 
tion, and  the  defendants  excepted. 

James  Etnott,  for  the  appellant  in  the  first  suit.  I.  The 
nonsuit  should  have  been  granted  for  the  reasons  stated  at  the 
trial.  (1.)  The  caption  of  the  subscription  was  not  a  part  of 
the  contract  between  the  company  and  the  subscribers.  At 
most  it  was  only  notice  of  the  intentions  of  the  company,  and 
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this  is  not  a  question  of  notice  but  of  contract.  The  agreement 
was  to  take  stock  in  a  company  to  build  a  road  "  to  Salt  Point, 
in  the  town  of  Pleasant  Valley."  The  extension  to  Clinton 
Corners  was  made  and  added  after  the  subscription,  not  in  the 
manner  prescribed  by  the  statute,  not  by  consent  of  two*thirds 
of  the  stockholders,  but  on  the  mere  motion  of  the  directors. 
This  distinguishes  the  present  case  from  the  case  of  TAe 
Schenectady  and  Saratoga  PL  R.  Co.  v.  Thatcher^  (1  Ker- 
nan,  102.)  The  present  case  is  one  of  a  plain  departure  from 
the  original  contract  and  organization — a  different  road  built  from 
that  to  which  the  plaintiff  subscribed.  This  discharges  the  sub* 
scribers  not  consenting  to  the  modification,  and  the  defense  rests 
upon  the  principle  of  the  inviolability  of  contracts,  and  not  upon 
the  greater  or  less  importance  or  probable  advantage  or  disadvan- 
tage of  the  change.  (See  opinion  of  Johnson,  /.,  tn  Schy.  and 
Sar.  PL  R.  Co.  v.  Thatcher,  1  Kerna7i,  114 ;  MacedMi  and 
Bristol  PL  R.  Co.  v.  Lapham,  18  Barb.  812.  See  Hartford 
and  New  Haven  i?,  R.  Co.  v.  Croswell,  5  HilL  383.)  (2.)  The 
act  of  1854  was  also  a  total  change  of  the  character  of  the 
company,  and  an  interference  with  the  contract,  and  under  the 
reasoning  of  the  case  cited  above,  this  also  constitutes  a  de« 
fense.  The  conditions,  objects  and  operations  of  the  company 
were  all  changed.  It  was  converted  from  a  plank  road  into  a 
turnpike,  and  the  time  for  its  construction  changed,  new  priv- 
ileges granted  and  new  liabilities  incurred.  {Darttn.  Coll.  v. 
Woodward,  4  WheaL  518.) 

II.  The  same  points  were  clearly  taken  after  the  evidence 
closed,  and  ruled  in  the  same  way  as  before. 

III.  The  evidence  clearly  established  that  Cornell,  who  pre- 
sented the  subscription  to  the  defendant,  represented  and 
promised  that  the  road  should  be  a  plank  road,  and  should  be 
built  on  the  route  which  the  defendant  proposed.  Both  these 
representations  were  false,  and  the  promises  were  not  complied 
with.  Cornell,  in  making  them,  was  the  company's  agent,  and 
the  subscription  procured  upon  them  was  void.  (1.)  Because 
it  was  obtained  by  false  and  fraudulent  representations.    (2.)  Be- 
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cause  the  breach  of  these  engagements  and  conditions  involved 
a  failure  of  the  consideration. 

lY.  The  name  of  the  defendant  was  affixed  to  the  paper  not 
by  himself,  but  by  Cornell.  Cornel],  therefore,  in  signing  act- 
ed as  the  defendant's  agent,  while  at  the  same  time  he  was 
agent  for  the  company  in  procnring  the  subscription.  If  he 
exceeded  his  authority,  under  these  circumstances,  the  defend- 
ant cannot  be  held  for  his  acts.  The  evidence  shows  that  he 
had  no  authority  to  sign  a  subscription,  except  to  a  plank  road, 
and  on  a  particular  route.  The  paper  which  he  did  sign  was 
beyond  the  scope  of  his  authority. 

y.  All  these  defenses  were  ruled  insufficient  by  the  judge, 
and  therefore  there  should  be  a  new  trial. 

YI.  The  paper  alleged  to  have  been  signed  by  the  defendant 
was  without  consideration  and  void,  as  claimed  by  the  defendant 
on  the  trial.  The  defendant  never  acted  as  a  member  of  the 
company ;  never  took  any  scrip  nor  signed  any  articles  of  asso- 
ciation.  There  was  no  mutuality  in  the  alleged  contract,  and 
the  company  could  not  have  been  compelled  to  issue  or  deliver 
stock  to  the  defendant.  ( Troy  and  Boston  JR.  R,  Co.  v.  Tib' 
bits^  18  Barb.  297.)  There  was  no  company  when  the  paper 
was  signed.  That  was  dated  March  8th,  and  the  articles  of 
association  March  25th,  1858.  ( Union  Turnpike  Co.  v.  Jer^ 
kins^  1  Cavnes.  381.  Oosken  Tump.  Co,  v.  Hurtin,  9  John. 
217.     Angell  ^  Ames,  475,  ch.  16,  §  2.) 

L,  B.  Sackett,  for  the  respondents  in  the  first  suit.  I.  The 
signing  of  the  contract  by  the  witness,  Cornell,  in  the  defend- 
ant's presence,  and  at  his  request,  was  a  signing  by  the  defend- 
ant. It  being  done  in  the  presence  of  the  defendant,  and  he 
knowing  the  contents  of  the  paper,  it  was  the  defendant's  own 
act  and  deed.  {Dunlap^s  Pal.  on  Agency,  p.  1,  note  a.)  If 
the  party  is  present  and  exercises  the  power  of  judging  him- 
self, there  is  no  agency.  The  signing  by  Cornell's  hand  was 
the  same  as  if  any  person  affixed  his  name  by  his  request,  or 
he  had  made  his  mark. 

II.  No  condition  out  of  the  contract  so  signed  is  available  to 
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exonerate  the  defendant,  or  alter  the  terms  of  the  subscriptioii. 
(1  Greenl.  Ev.  §§  275-7.  15  Eng.  Law  and  Eq.  Rep.  376. 
8  Barb.  206. 11  id.  147.) 

III.  Cornell  uras  not  the  agent  of  the  plaintiff  for  the  pur- 
pose of  making  verbal  conditions  out  of  the  contract,  and  in  any 
event  his  power  was  limited  to  the  terms  of  the  subscription. 
(1.)  There  was  no  company  then  in  existence,  of  which  he  could 
be  agent.  (2.)  The  subscription,  if  void,  for  the  reasons  the 
defendant  offers,  would  operate  as  a  fraud  upon  every  other 
subscriber  who  signed  on  the  faith  of  the  defendant's  name ; 
and  thus  if  the  contract  is  held  to  be  void,  the  fraud  is  the 
other  way.  (3.)  There  is  no  principle  upon  which  such  a  prom- 
ise of  Cornell  could  operate  as  a  fraud  upon  the  defendant. 
He  knew  (for  such  is  the  law)  that  all  previous  or  contempo- 
raneous talks  were  merged  in  the  contract,  and  therefore  did 
not  rely  upon  them,  and  was  not  misled  or  deceived.  To  call 
this  a  fraud,  would  be  to  hold  that  every  verbal  promise  or 
undertaking  different  from  the  written  contract  of  the  parties, 
might  be  called  a  fraud ;  and  thus,  while  it  cannot  vary,  it  can 
yet  destroy  it  in  toto.  (4.)  Cornell  swears  he  made  no  such 
condition,  and  is  confirmed  by  the  defendant's  confession  to 
Smith,  ^'  that  the  boys  had  backed  out."  The  fact  has  been 
&nnd  by  the  judge,  in  effect,  that  no  such  condition  was  made. 

lY.  The  defendant's  agreement  corresponded  with  the  ar^ 
tides  of  association.  If  the  latter  confer  upon  the  company 
the  right  to  extend  the  road,  so  does  the  agreement. 

V.  The  act  for  the  relief  of  the  Poughkeepsie  and  Salt  Point 
Plank  Road  Company,  (passed  March  28, 1854,)  giving  5  years 
further  time  to  complete  the  road,  and  authorizing  the  erection 
of  gates  upon  it,  does  not  absolve  the  defendant  from  his  prom- 
ise to  take  stock.  {Schen.  and  Saratoga  PL  Road.  Co.  y. 
Thatcher,  1  Kernan,  108.  The  Troy  and  Rutland  R.  R. 
Co.  V.  Kerr,  17  Barh.  581.  Northern  R.  R.  Co.  v.  MiUery 
10  id.  283.  The  legislature  had  a  right  to  amend  the  gen<r 
eral  law  under  which  this  company  is  formed.  {Laws  of  1847, 
ch.  210,  §  61.) 
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£r.  B.  Sackettj  for  the  appellants  (plaintiffs)  in  the  second 
and  third  suits.  I.  The  preliminary  agreement  signed  by  the 
defendants  is  sufficient  to  make  them  liable  to  pay  to  the  com- 
pany the  stock  so  subscribed,  without  signing  the  articles. 
{Hamilton  and  Deansville  PL  R.  Co.  v.  Rice,  7  Barb.  157. 
17  id.  579,  567.) 

11.  The  agreement  is  valid  on  its  £EM;e.  No  objection  was 
taken  to  it  on  the  trial,  and  none  should  be  raised  here.  If 
invalid,  the  plaintiffs  should  have  been  nonsuited.  It  is  not 
subject  to  the  objection  that  it  lacks  '^mutuality."  It  de- 
rives it  force  from  the  statute,  and  not  from  the  common  law ; 
is  authorized  by  section  1,  act  of  1847,  and  may  be  sued  on, 
section  39.  (7  Barb.  165.)  The  "mutuality"  necessary  to  a 
common  law  contract  is  impossible  in  such  cases,  because  there 
is  yet  no  company  to  contract,  at  the  time  of  signing.  The 
case  in  18  Barb.  318,  Macedon  and  Bristol  Plank  Road 
Company  v.  Snediker^  is  not  in  conflict  with  this.  That  was 
the  case  of  an  agreement  to  buy  stock  of  the  company  on  cer- 
tain conditions,  by  a  stranger ;  he  refused  to  fulfill,  and  the 
court*held  the  agreement  void,  because  the  company  was  not 
mutually  bound.  The  contract  rested  on  the  common  law,  and 
not  on  the  statute,  and  was  not  between  the  company  and  an 
original  subscriber.  It  was  in  no  sense  a  subscription  to  stock, 
but  a  contract  to  buy  stock  of  the  company  on  certain  con- 
ditions. The  subscription  is  not  conditional.  The  words  "pro- 
vided said  road  be  made  on  what  is  called  the  west  route, 
through  lands  of  Doty,  Cooly,  &c."  is  descriptive  of  the  route 
surveyed,  and  where  it  was  actually  made.  But  a  condition 
precedent  is  good.  This  is  expressly  decided  in  17  Barb.  579. 
{See  572  ^  2  Hall,  239.)  It  does  not  appear  but  that  all  the 
subscriptions  in  this  case  were  precisely  alike,  and  merely  de- 
scribe the  route.  In  18  Barb.  319,  Welles,  J.,  mistakes  the 
statute  and  miscites  it.  He  says,  "  persons  become  subscribers 
for  stock  by  subscribing  the  articles  of  association."  This  is 
not  so.  They  may  be  subscribers  and  corporators  without 
signing  the  articles  of  association  at  all.  {See  1st  point  and 
authorities.    Act  of  1847,  §  1,  §  39.) 
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in.  The  company  being  legally  organized  and  the  calls  fbi* 
stock  proved,  the  defendants  admit  their  liability  npon  the  above 
fiicts  and  law,  unless  they  are  discharged,  either  (1.)  By  an  al- 
teration of  the  contract  on  the  part  of  the  company,  by  inserting 
in  their  articles  of  association,  in  addition  to  what  the  defend- 
ants signed,  a  privilege  to  extend  the  road  to  Clinton  Comer s^ 
or  (2.)  By  procuring  a  law  in  1854,  authorizing  them  to  lay 
down  the  plank  at  any  time  within  ten  years,  instead  of  five,  and 
to  erect  gates  and  receive  tolls  within  that  time,  dbc.  on  the 
road  without  planking  it.  The  principle  is  the  same  in  each 
case,  i.  e.  it  is  alleged  that  the  plaintiffs  have  so  altered  the 
rights  and  liabilities  of  the  defendants  without  their  consent,  as 
to  absolve  them  from  the  performance  of  their  contract,  and  thus 
famishing  a  legal  discharge*  Or,  in  other  words,  it  is  said  the 
plaintiffs  are  seeking  to  enforce  a  different  contract  from  that 
into  which  the  defendants  entered  when  they  subscribed.  As 
to  the  first  point ;  the  insertion  into  the  articles  of  association 
of  a  privilege  to  extend  the  road  is  nugatory,  and  therefore  of 
no  effect.  Section  1  of  the  act  of  May  7, 1847,  provides  that 
the  articles  of  association  shall  state  the  place  from,  and  to 
which,  the  proposed  road  is  to  be  constructed.  The  corporators 
should  state  where  they  intend  to  make  their  road,  not  where 
they  shall  have  the  privilege  of  making  it ;  otherwise  it  cannot  be 
determined  how  much  stock  must  be  subscribed  before  the  elec- 
tion of  directors,  &c.  And  2d.  The  privilege  of  going  to  Clin- 
ton Corners,  if  exercised  at  all,  must  be  exercised  in  the  manner 
prescribed  by  law.  {See  §  1,  Laws  of  1849,  p.  874.)  8.  The 
supervisors  have  fixed  the  route  and  the  road  has  been  laid  out 
by  the  commissioners  and  cannot  be  altered.  The  defendants 
subscribed  after  the  election  of  directors  and  the  formation  of 
the  company.  By  so  doing,  they  adopted  the  articles  of  asso- 
ciation, and  cannot  object  that  they  contain  the  privilege  to  ex- 
tend the  road  to  Clinton  Comers.  {Fort  Edward  and  Fbrt 
Miller  Plank  Road  v.  Payne,  17  Barb.  567.)  The  subscrip- 
tion itself  evidently  refers  to  the  notice  (to  open  books)  which 
had  been  deviously  published,  and  that  contains  the  privilege 
of  extension.    The  principal  case  cited,  and  the  strongest  cftse, 
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ifl  the  Hartford  and  New  Haven  Rail  Road  Co.  v.  Croswell, 
(5  ERlly  385,)  where  the  company  without  the  defendant's  con- 
sent procured  an  act  authori^ng  them  to  enter  upon  an  entirely 
different  business  from  that  originally  intended,  and  to  become 
carriers  by  steam  boats  on  the  water  instead  of  carriers  by  rail- 
way on  the  land — a  total  change,  and  as  wide  from  the  original 
intention  of  the  parties  as  speculation  in  city  lots  would  haye 
been.  And  it  was  upon  this  ground  the  contract  was  declared 
Yoid.  The  principle  which  governs  in  all  the  cases  seems  to  be 
as  to  whether  the  alteration  is  radical  and  essential,  and  detriment 
tal  to  the  party  contracting.  Irvin  v.  Turnpike  Co,,  (2  Penn. 
R.  246,)  in  fact  decides  this  case.  There  the  termini  were  fixed 
and  remained,  but  the  route  and  location  were  radically  altered, 
and  the  defendants  claimed  that  such  route,  through  their  lands, 
was  an  essential  benefit  contemplated  by  them,  which  was  taken 
away  by  the  alteration,  d&c.  The  court  held  them  liable  to  pay, 
and  this  though  the  change  was  actual,  (not  a  privilege  never 
exercised,)  and  greatly  to  their  prejudice.  The  change  was  not 
deemed  radical,  although  it  was  detrimental.  In  Cfray  v.  Mo- 
nongahela  Nav.  Co.,  (2  Watts  4*  Sorg.  157,)  the  alterations 
were  much  more  extensive  and  radical  than  here.  It  was  an 
alteration  of  the  charter,  by  which  additional  privileges  were 
granted  to  the  company,  and  additional  responsibilities  incurred 
by  the  company,  and  yet  being  in  furtherance  of  their  general 
and  legitimate  business,  it  did  not  discharge  the  defendant. 
These  two  cases  illustrate  the  principle,  and  decide  more  than  is 
necessary  in  this  case.  Here  there  is  no  radical  alteration  in 
the  objects  of  the  company,  nor  any  burden  imposed.  They 
have  two  privileges— one  to  extend  the  road  a  short  distance  if 
at  any  future  time  they  deem  it  expedient ;  a  privilege  of  which 
they  have  not  availed  themselves  ;  and  also  to  lay  down  plank 
within  ten  instead  of  five  years,  which  it  is  not  certain  they  will 
adopt ;  in  the  mean  time  taking  toll  on  the  road,  which  actually 
goes  between  the  points,  and  on  the  exact  route  contemplated 
and  described  in  the  contract.  Shall  these  naked  privileges 
vitiate,  when  the  alteration  of  a  route  in  fact  was  hald  not  to  do 
it?    There  ii  no  principle  and  no  authority  for  this.     The  case 
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in  8  Mass.  R.  268,  is  not  in  point.  The  road  was  altered  to  a 
different  place,  in  fact  was  a  different  road  ;  as  if  the  Stormyille 
Plank  Road  Company  should  procnre  legislative  authority  to 
abandon  their  own  road  to  go  to  Rhinebeck  !  Surely  such  a 
case  is  no  authority  for  the  doctrine  advanced  by  the  defendants. 
The  change  was  radical  and  entire.  It  is  said  by  counsel, 
that  the  privilege  of  going  beyond  the  terminus  may  be  detri- 
mental to  the  defendant — if  they  may  go  a  mile,  they  may  go 
fifty  !  This  was  said  in  2  Penn.  R.  466,  where  they  alter  the 
whole  raute,  preserving  the  terminus.  The  route  originally 
contemplated  might  be  profitable,  and  the  one  adopted  not,  bat 
the  court  said  this  was  no  reason  that  it  might  be  detrimental 
to  the  defendant,  and  did  not  exonerate  him.  And  beside,  if  the 
reason  is  sound,  it  would  apply  as  well  to  a  rod.  or  a  foot,  as  a 
mile.  As  the  proof  stands,  non  constatj  Clinton  Comers  is  not 
10  rods  off!  But  I  do  not  conceive  that  this  alters  the  case.  It 
is  simply  a  privilege  to  extend  the  same  road,  involving  no  ex- 
penditures not  incidental  to  all  of  the  rest  of  it,  and  entirely 
within  the  scope  and  spirit  of  the  original  undertaking  ;  and  if 
done  must  be  according  to  the  provision  of  the  statute.  {Laws 
o/1849,p.  874,  §1.) 

lY.  As  to  the  legislative  act  of  1854,  it  does  not  release  the 
defendants  from  liability  on  their  subscription.  {Schenectady 
and  Saratoga  Plank  Road  Co.  v.  Thatcher,  1  Kern.  102.  The 
Troy  and  Rutland  Railroad  Co.  v.  Kerr,  17  Barb.  681.  North- 
em  Railroad  Co.  v.  Miller,  10  id-  283.)  In  the  general  law  un- 
der which  this  company  is  incorporated,  the  legislature  have 
reserved  the  power  to  alter,  amend  or  repeal  the  act,  or  to  annul 
any  corporation  formed  under  it.  {Laws  of  1S4:T,  ch.  210,  §  51.) 
Every  one  who  enters  into  such  a  company  is  aware  of  the  res- 
ervation of  this  power,  and  of  the  possibility  of  its  exercise,  and 
must  trust  to  the  wisdom  and  justice  of  the  legislature  that  this 
power  will  not  be  abused.  (1  Kernan,  114.)  In  the  case  of  the 
Hartford  and  New  Haven  Railroad  Co.  v.  Croswell,  (5  HiU, 
888,)  the  legislature  had  reserved  no  such  power. 

V.  If,  as  the  defendants  contend,  the  act  impairs  the  obligation 
of  the  contract,  then  it  is  unconstitutional  and  void,  for  it  cannot 
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be  yalid  and  do  this.  If  a  good  valid  law,  it  does  not  vitiate  the 
eontract,  and  the  defense  fails.  If  invalid  and  unconstitntional, 
the  same  result  follows ;  it  works  no  evil  to  any  one. 

VI.  This  company  having  been  duly  organized  and  having  ex- 
pended a  large  sum  of  money  in  the  construction  of  their  road 
upon  the  faith  of  the  subscription  of  the  defendants  and  others, 
ought  not  to  be  deprived  of  the  right  to  enforce  the  payment  of 
the  subscriptions,  because  the  agreements  for  stock  do  not  hap- 
pen to  contain  the  words  of  the  articles  of  association,  to  wit, 
"  the  privilege  to  extend  the  road  to  Clinton  Corners ;"  a 
clause  which  does  not  of  itself  confer  any  power,  and  if  it  did, 
no  disposition  on  the  part  of  the  company  to  exercise  it  has  been 
shown.  On  the  contrary,  it  appears  that  they  have  located 
their  road  upon  the  line,  and  have  fixed  its  termini  at  the  points, 
designated  in  the  defendants'  agreement.  None  of  the  cases 
recognize  the  right  of  a  stockholder  to  complain  where  he  has 
not  been  injured.    (1  Kematiy  109.) 

Dotp  4*  SiarrS)  for  the  respondents  (defendants)  in  2d  and 
3d  suits.  I.  The  court  found,  as  a  question  of  fact  raised  by 
the  pleadings  and  evidence  in  this  case,  that  the  defendants  did 
not  subscribe  for  stock  in  the  company  organized  by  the  plain- 
tiffs. This  court  will  not  interfere  with  that  decision.  {Mann 
V.  TFirtccA,  17  Barft.  888.) 

II.  The  subscription  of  the  defendants  was  conditional.  The 
plaintiffs  were  not  bound  to  perform  the  contract  made  with  the 
defendants.  There  was,  therefore,  no  mutuality  of  promise  at 
the  time  of  the  subscription,  and  the  defendants  cannot  be  held. 
{Macedon  and  Bristol  Plank  Road  Co.  v.  Snediker,  18  Bafb. 
817.  Utica  and  Schenectady  Rail  Road  Co.  v.  Brinckerhoff, 
21  Wend.  139.)  This  objection  may  be  taken  at  any  time. 
(7  Barb.  581.) 

III.  Even  could  it  be  found  that  the  defendants  became  sub- 
scribers for  stock  in  the  company  named  as  plaintiffs  in  this 
cause,  then  tbe  inserting  in  the  articles  of  association  under 
which  said  company  is  formed,  'Uhe  privilege  to  extend  the 
road  to  Clinton  Corners,''  was  such  a  change  of  the  defendants' 
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contract  as  would  release  them  from  all  obligations  arising  out 
of  their  subscription,  the  privilege  to  extend  being  a  part  of  the 
original  object  of  the  plaintiffs,  and  granted  not  by  an  act  of 
the  legislature  after  the  formation  of  their  company,  but  in  the 
very  inception  of  the  company.  This  has  been  so  held  since 
the  formation  of  the  company.  {Bristol  Plank  Road  Co.  v. 
Lapham,  18  Barb.  312.  Troy  and  Boston  Rail  Road  Co.  v. 
Warre?t,  Id.  810.     Same  v.  Tibbits,  Id.  297.     See  10  id.  278.) 

lY.  The  procuring  th^  passage  of  an  act  by  which  the  whole 
object  and  purpose  of  the  original  company  was  changed,  released 
the  defendants  from  all  obligations  to  said  company,  even  had 
they  been  stockholders.  {Sess.  L.  1854,  cA.  85.  Hartford  and 
Neiv  Haven  Rail  Road  Co.  v.  CrosweU,  5  HiUy  884.  Bristd 
P.  Road  Co.  V.  Lapham,  18  Barb.  812.) 

y .  The  case  shows  that  Lamoree,  who  obtained  the  names  of 
the  defendants,  was  not  authorized  to  act  as  an  agent  of  the 
plaintiffs ;  that  he  procured  subscriptions  for  a  different  pur- 
pose than  the  one  organized  by  the  plaintiffs,  entirely  without 
their  knowledge  or  consent,  and  in  a  manner  different  from  that 
prescribed  by  the  plaintiffs. 

VI.  It  can  make  no  difference  whether  the  plaintiffis  have  ex- 
tended their  road  to  Clinton  Comers  or  not ;  having  secured 
the  privilege  to  do  so,  it  is  enough  to  release  the  defendants, 
{Sess.  Laws  o/1855,  ch.  546,  §  2.) 

S.  B.  Strong,  J.  These  actions  were  instituted  upon  cer- 
tain agreements,  subscribed  by  the  defendants  severally,  wherer 
by  they  promised  to  take,  and  pay  for,  the  number  of  shares 
set  opposite  to  their  names  respectively,  in  the  plaintiffs'  compa- 
ny, at  such  times  and  places  as  the  directors  might  order.  The 
agreements  were  signed  before  the  organization  of  the  company. 
After  such  organization  the  directors  called  upon  the  defend- 
ants to  take  the  stock,  and  to  pay  for  it  by  installments  at  ce^ 
tain  times,  which  they  refused  to  do,  The  judge  who  tried  the 
causes  gave  judgment  for  the  plaintiff  in  the  first  above  entitled 
suit,  and  for  the  defendants  in  the  other  two. 

The  principal  distinction  between  the  firat  and  the  other  two 
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suits,  and  what  led  to  the  di£ferent  conclusions,  was  that  in  the 
agreement  signed  by  Griffin  there  was  an  express  authorization 
to  extend  the  contemplated  plank  road  to  ^  Clinton  Comers  f 
while  that  signed  by  Allen  and  Glapp  did  not  confer  the  same 
priyil^e,  (as  it  is  called,)  in  express  terms.  As,  however, 
Ae  latter  was  dated  on  the  16th  of  March,  1858,  and  recited 
that  the  association  was  to  be  formed  in  pursuance  of  public 
notiecy  and  as  a  notice  explicitly  stating  that  the  road  was  to  be 
con^tmcted  to  ran  from  Poughkeepsie  to  Salt  Point,  with  the 
privilege  of  extending  it  to  Clinton  Corners,  had  been  published 
on  the  5th  of  the  same  month,  it  seems  to  me  that  in  effect 
there  was  no  substantial  difference  between  the  two.  What 
was  stated  in  the  notice  may  be  considered  as  substantially  in- 
corporated in  the  agreement  referring  to  it  Possibly  the  de- 
fendants, when  they  subscribed  the  agreement,  had  not  seen 
the  notice ;  but  if  a  party  subscribing  any  paper  neglects  to  in- 
form himself  of  its  provisions,  or  those  to  whidi  th^e  is  a 
direct  reference,  he  is  nevertheless  (in  the  absence  of  firaud) ' 
bound  by  them. 

Another  position  upon  which  the  defendant  Ghriffin  relies,  and 
which  is  inapplicable  to  the  other  defendants,  is  that'  it  was 
represented  to  him,  when  he  signed  the  agreement,  that  the 
proposed  road  would  be  constructed  on  a  different  route  from 
that  which  was  eventually  adopted,  and  that  he  agreed  to  take 
the  stock  expressly  upon  the  condition  that  the  designated  line 
should  be  pursued.    The  witness  who  procured  his  subscrip- 
tion testified  that  Griffin  did  not  say  that  if  the  road  did  not 
take  the  east  route  he  would  have  nothing  to  do. with  it    His 
two  brothers,  who  were  present  at  the  time,  testified  that  he 
did  say  that  he  would  not  subscribe  if  the  road  was  to  take  the 
west  route,  (which  was  eventually  adopted,)  or  words  to  that 
effect.     The  difference  in  the  recollection  of  these  witnesses 
shows  the  expediency  of  the  rule  that  parties  who  execute  any 
instrument  should  be  confined  to  its  terms,  as  indicative  of  their 
intentions,  and  not  be  permitted  to  resort  to  simultaneous  dec- 
larations, or  (except  in  cases  of  reference)  extraneous  ^evidence. 
The  counsel  for  Ghriffin  supposes  that  the  evidence  was  admis- 
VoL.  XXL  59 
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sible  to  prove  fraad.  Bat  it  did  not  go  fiur  enough  to  establiflh 
thftt  charge.  Declarations  indicating  a  fraudolent  design  most 
refer  to  the  past  or  the  present.  Possibly  the  assertion  of  an 
intent  idiich  does  not  exist,  or  which  is  contrary  to  one  that 
does,  might  (if  it  could  be  proved)  be  deemed  an  indication  of 
fraud ;  but  there  is  nothing  in  this  case  to  lead  to  the  inference 
that  there  was  any  intentional  misrepresentation.  K  there  had 
been  an  assurance,  at  the  time,  that  a  particular  route  would 
be  adopted,  and  that  was  not  incorporated  in  the  agreement, 
the  compact  as  it  reads  would  not  be  rendered  inoperative  by 
a  subsequent  change.  Besides,  as  the  judgb  has  not  found  that 
any  representation  was  made  at  the  time,  it  may  be  that  he 
reposed  mote  confidence  in  the  testimony  of  the  plabtiffs'  wit- 
ness, as  to  the  declarations,  than  in  the  recollection  of  the  two 
brothers  of  the  defendant. 

It  seems  to  me  that  the  only  important  question,  in  all  these 
cases,  is  whether  as  the  agreements  were  executed  before  the 
organisBation  of  the  plaintiffs'  company,  and  the  defendants  never 
signed  the  articles  of  association,  such  agreements  were  opera- 
tive and  binding.  The  act  providing  for  the  incorporation  of 
plank  road  companies  {Laws  of  1847,  p.  216,  §  1)  expressly 
requires  a  subscription  to  the  extent  of  five  hundred  dollars  fixr 
each  mile^  in  good  fiuth,  and  a  payment  of  five  per  cent  upon 
the  amount  as  preliminaries  to  the  election  of  the  directors  and 
the  adoption  of  the  articles  of  association,  and  the  subsequent 
^  proceedings  in  order  to  perfect  the  incorporation.  By  making 
the  primary  subscription  a  basis  for  future  operations  it  was 
certainly  designed  to  make  it  obligatory  to  some  extent ;  other- 
wise it  would  be  illusory — worse  than  an  idle  ceremony.  \It  could 
I  not,  it  is  true,  become  at  once  a  perfect  contract,  for  the  want 
I  of  the  necessary  parties.  But  it  is  a  proposition  for  a  contract 
in  transition,  until  accepted  by  the  party  to  whom  it  is  ten- 
dered. It  is  to  some  extent  like  a  proposal  for  a  contract  in  a 
letter,  which  becomes  consummate  and  obligatory  when  accept- 
ed, and  in  effect  dates  from  that  time.  In  such  cases  the  com- 
petency of  the  profferee  has  reference  to  the  time  of  acceptance* 
It  is  enough  if  he  has  then  the  appropriate  and  necessary  qoal- 
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ific»fc]0ii.  In  this  case  the  proposal  was  made  irith  a  view  thai  j 
it  should  become  an  effectiye  contract  when  the  company  shonldj 
be  organized.^  Its  acceptance  then  might  be  presumed  from  its 
beneficial  narare ;  and,  if  not  from  that  alone,  from  its  having 
been  the  necessary  preliminary  to  subsequent  offidal  action. 
The  case  of  StatUtm  v.  WUsmy  (2  EKU^  168,)  is  a  strong  ao- 
cordant  authority.  There  the  defendant  subscribed  to  the 
stock  of  a  proposed  bank,  on  the  18th  of  October,  188S.  The 
association  became  perfected  on  the  first  of  January,  1889. 
The  court  held  that  the  defendant  was  bound  by  his  subscrip- 
tion. Judge  Oowen  said,  ^^  It  is  true  the  company  did  not  come 
into  existence  as  a  corporation  till  several  months  after  the  de* 
fondant's  subscription  purports  to  have  been  made,  and  the 
power  of  the  president  to  sue  did  not  i^rise  till  that  time.  The 
contract,  though  dated  before,  must  be  considered  as  taking 
effect  only  from  the  1st  of  January.  In  legal  effect,  then,  the 
contract  of  the  defendant  was  made  on  the  1st  of  January,  and 
was  then  to  pay  the  corporation  the  amount  subscribed,  in  such 
installments  as  the  subscription  provided  for."  This  decision  is 
mentioned  with  approbation,  and  the  same  rule  is  laid  down  in 
The  Hamiltm  and  DeansviUe  PL  R.  Co.  v.  Rice,  (7  Barb. 
15T.)  In  that  case  the  defendant  had  subscribed  for  the  stock 
at  the  opening  of  the  books,  but  had  not  signed  the  articles  of 
association.  It  was  nevertheless  held  that  he  was  liable.  The 
court  say,  ^  we  think,  too,  that  the  fact  that  the  corpcvation  was 
not  in  esse  when  the  agreement  was  signed  is  not  of  itself  a 
sound  objection  to  the  right  of  maintaining  an  action  upon  it." 
The  case  of  the  Trustees  of  Farmington  Academy  v.  AUen^ 
(14  Mass,  Rep.  172,)  is  to  the  same  effect.  The  decision  in 
The  Troy  and  Bostoti  R.  R.  Co.  v.  Tibbits,  (18  Barb.  297,) 
is  the  other  way,  upon  the  facts,  although  not  upon  the  principle 
there  enunciated.  In  that  case  the  court  say,  (p.  806,)  ^  that 
the  preliminary"  (subscription)  ^^  paper  on  which  this  action  is 
sought  to  be  sustained  was  not  an  essential  and  indispensable 
part  of  the  machinery  devised  by  the  legislature  for  bringing 
the  corporation  into  legal  existence,  nor  does  its  vitality  depend 
in  any  measure  upon  it."    I  doubt  that,  even  in  the  case  then 
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before  the  court ;  it  is  certainly  inapplicable  to  the  plank  road 
act^  for  that  provides  that  when  the  stock  shall  be  subscribed, 
and  the  per  centage  thereon  paid  as  therein  required,  then  the 
subscribers  may,  upon  due  and  proper  notice,  elect  the  direct- 
ors, and  thereupon  they  shall  subscribe  the  articles  of  associsr 
tion,  and  adopt  the  other  requisite  subsequent  proceedings  to 
ocmstitute  them  a  corporation.  Now,  with  all  deference,  it 
seems  to  me  that  the  preliminary  subscription  is  a  necessary 
and  indispensable  part  of  the  machinery  for  the  construction 
of  the  corporation,  without  which  it  can  assume  neither  form 
nor  vitality.  I  am*  satisfied  that  it  is  something  substantial, 
and  that  upon  the  adoption  of  the  subsequent  measures  it  be- 
comes a  legal  entity. 

"^  It  is  said  that  there  is  a  want  of  the  requisite  considej/ation 
to  render  the  agreement  valid.  If  by  that  it  is  mea^t  that 
there  is  not  a  certain  instantaneous  advantage  to  the  suljiBcriber, 
it  is  so  fiur  true ;  but  xF  that  should  be  a  fatal  objectioM  no  con- 
tract based  upon  a  future  consideration  could  be  euforced,  as 
there  can  be  no  certainty  as  to  any  thing  dependinj|f  upon  hu- 
man agency.  It  is  enough,  however,  to  support  aW  execuUn'y 
contract,  that  upon  the  contingency  of  its  performance  the 
requisite  consideration  must  necessarily  arise.  Xl'ow  in  thi^, 
case  the  subscription  money  could  not  be  raised,  or  its  payment 
exacted,  without  the  investiture  of  corporate  sights.  Futore 
necessarily  resulting  advantages  from  the  performance  of  an 
agreement  constitute  an  adequate  consideration.  Besides,  a 
party  who  subscribes  the  preliminary  paper  bjr  that  act  acquires 
certain  rights.  The  subscribers  elect  the  directors,  and  have 
the  privilege,  which  cannot  be  denied  to  them,  to  form  and  sub- 
scribe the  articles  of  association ;  and  thus  they  have,  by  them- 
selves or  their  agents,  the  formation  and  control  of  the  company. 
Surely  all  these  advantages  are  sufficient  to  bind  their  mi- 
gagement. 

The  aot  of  March  28,  1854,  {Laws  of  that  year,  p.  164,) 
merely  extends  the  time  for  completing  the  road,  and  authoruoes 
the  company,  until  it  shall  be  completed,  to  receive  certain 
tolls.    That  act  was  passed  upon  the  application  of  the  coan- 
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pany^  and  vas  beneficial  to  it.  Besides,  the  legislature  had  the 
right  to  modify  the  original  act,  and  could  exercise  it  so  long 
as  there  should  be  no  substantial  invasion  of  the  rights  orig- 
inally conferred.  I  am  satisfied  that  the  subscribers  were  not 
released  from  their  engagements  by  the  additional  privUcges 
conferred  upon  the  company. 

The  judgment  in  the  suit  against  GrifSn  should  be  afSrmed. 
In  the  suits  against  Allen  and  Glapp  the  judgments  should  be 
reversed,  and  new  trials  had ;  costs  to  abide  the  event. 


BocKWBLL,  J.,  concurred. 
Brown,  J.,  dissented. 


Judgment  accordingly. ««» 


[Dutchess  0£neral   Tebm,  April  8,  1856.     Brown,  S,  B.  Strong  uA 
RockweU,  Justices.] 


Pine  &  Southwick  vs,  Rikert  and  others. 

Where  goods  in  a  store  were  assigned  by  the  owner  to  H.  in  trust  fbr  the  payment 
of  creditors,  but  the  goods,  after  the  assignment,  still  remained  in  the  actual 
poasession  of  the  assignor,  and  they  were  sold  by  him  and  his  former  clerks, 
and  by  his  wife,  at  private  sale,  and  in  the  customary  manner  by  retail,  his 
nanae  being  still  on  the  various  signs  of  the  store ;  and  some  of  the  goods  were 
sold  to  pay  an  old  debt  not  included  in  the  first  class ;  and  no  inventory  was 
made  of  the  assigned  goods,  nor  was  there  any  list  of  the  creditors ;  and  tho 
aasignee  made  no  sales  himself,  nor  did  he  give  any  reason  for  snflbring  the 
property  to  remain  under  the  control,  and  subject  to  the  disposal  of  the  assignor; 
it  was  held  that  those  were  most  suspicious  circumstances ;  and  that  the  con- 
duct of  the  parties  to  the  assignment  was  strong  to  show  that  the  whole  trans- 
action was  for  the  purpose  of  defending  the  creditors  of  the  assignor. 

NotwitbatandiDg  the  invalidity  of  an  assignment,  as  it  respects  the  creditors  of 
the  assignor,  a  sale,  made  by  the  assignee  before  the  creditors  have  obtained  a 
specific  lien  upon  the  goods,  to  an  innocent  purchaser,  for  a  valuable  consider- 
ation, is  valid. 

It  win  be  considered  as  effected  under  the  authority  of  the  original  proprietor, 
who  has  still  the  right  to  sell  the  property. 
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Bat  where  the  assignee,  after  executions  against  the  asmgnor  had  been  deUforad 
to  the  sheriff,  sold  the  assigned  property  to  the  plaintifis,  in  one  lot,  at  a  re- 
duction of  fifty  per  cent  ft-om  the  prime  cost,  the  amount  of  the  purchase  not 
hcing  known  to  either  of  the  parties,  at  the  time,  and  no  money  was  paid  by 
the  plaintiffs,  but  they  gave  their  note  fbr  the  price  of  the  goods  as  eventually 
ascertained,  not,  however,  until  after  the  goods  had  been  levied  on  by  the 
sheriff,  under  the  executions;  HM,  that  the  plaintifib  were  not  entitled  to  be 
considered  innocent  purchasers,  for  a  valuable  consideration. 

APPEAL  by  the  deflendants  from  a  judgment  entered  at  a 
special  term,  upon  the  verdict  of  a  jnry.  The  action  was 
brought  to  recover  damages  of  the  defendants  for  wrongfully 
taking  from  the  possession  of  the  plaintiffs,  and  carrying  away, 
divers  goods  and  chattels  claimed  to  belong  to  them.  The  de- 
fendants justified  the  taking  of  the  goods,  under  and  by  virtue 
Tjf  an  execution  issued  to  the  defendant  Rikert,  as  sheriff  of  the 
county  of  Dutchess,  upon  a  judgment  in  the  supreme  court  in 
favor  of  L.  0.  Wilson  and  others  against  Joseph  Wright ;  also 
under  an  execution  on  a  judgment  in  favor  of  G.  P.  Lord  and  S. 
N.  Brown,  against  said  Wright ;  the  defendants  insisting  that 
the  goods  were  the  property  of  the  said  Wright,  at  the  time  of 
the  levy,  and  in  his  possession,  in  the  store  occupied  by  him,  in 
Poughkeepsie.  The  plaintiffs  claimed  to  have  purchased  the 
goods  from  the  assignee  of  Wright,  previous  to  the  levy  there- 
on, under  the  executions.  The  cause  was  tried  at  the  Dutchess 
circuit,  in  December,  1854,  before  Justice  Dean  and  a  jury.  It 
appeared  in  evidence  that  on  the  80th  November,  1858,  Joseph 
Wright  made  an  assignment  of  his  property,  including  a  store 
of  dry  goods  in  Poughkeepsie,  to  Bussel  Heath.  On  the  night 
of  January  16, 1854,  Heath  sold  the  store  of  goods  to  the  plain- 
tiffs. Early  the  following  morning  the  goods  (while  remaining 
in  the  same  store)  were  levied  upon  by  the  defendant  Rikert, 
sheriff  of  Dutchess  county,  by  virtue  of  an  execution,  duly  issu- 
ed and  delivered  to  him,  January  13th,  1854.  No  proof  was 
given  of  any  consideration  having  passed  between  the  plaintiffs 
and  Heath,  except  that  a  note  was  taken  for  the  goods  the  18th 
of  January,  the  day  after  the  levy.  The  inventory  of  the  goods 
was  not  footed  up  till  after  the  levy.  From  the  date  of  the  as- 
signment to  the  time  of  the  trial,  Wright,  the  assignor,  remained 
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in  the  store  selling  goods,  and  his  signs  were  up  both  on  the 
outside  and  inside  of  the  store,  until  after  the  levy,  just  as  they 
had  been  before  the  assignment,  and  no  other  signs  were  put 
up ;  the  goods  all  the  time  remaining  in  the  same  store.  At 
flie  time  of  the  levy,  Wright^  the  assignor,  and  one  of  the  clerks 
he  had  in  his  employment  before  the  assignment,  were  in  the 
sole  and  exclusive  possession  of  the  store  of  goods.  From  the 
time  of  the  assignment  to  the  time  of  the  alleged  sale  to  the 
plaintifls,  a  period  of  six  weeks,  the  goods  were  sold  at  retaU, 
and  the  plaintiffs  had  knowledge  of  the  fact.  After  the  assign- 
ment, the  assignor  had  in  his  possession,  at  his  boarding  house, 
a  large  quantity  of  valuable  dry  goods,  taken  from  his  store  and 
sold  at  retail  by  his  direction.  Chattel  mortgages  for  $8000 
were  held  by  the  assignor  and  one  of  the  plaintiffs,  which  were 
not  transferred  to  the  assignee  under  the  assignment.  No 
schedules  of  assets  or  liabilities  were  ever  furnished  by  the  as* 
signor.  The  assignee  and  both  of  the  plaintiffs  were  in  the  first 
class  of  preferred  creditors.  The  store  of  goods  sold  to  the 
plaintiffs  by  the  assignee  cost  $5981.80.  The  plaintiffs  baugU 
them  for  $2990.90.  The  verdict  of  the  jury  was  for  the  fuU 
amouni  of  the  cost  of  the  goods  taken  by  the  .sheriff  and  interest. 

H.  4*  J^'  Hale,  for  the  appellants.  I.  The  execution  against 
Wright  was  a  lien  upon  the  goods  in  the  possession  of  the  as« 
signee  under  the  assignment,  from  the  date  of  its  delivery  to  the 
sheriff,  January  13,  1854,  if  the  assignment  was  fraudulent 
{2R.S.181y4tthed.819jn.  /cf.  865, 4^A  erf.  613,  §  13.)  The 
only  exception  to  the  rule  that  the  goods  of  the  execution  debtor 
are  bound  from  the  time  of  the  delivery  of  the  execution  to  the 
sheriff,  is  that  spedfied  in  the  following  provision  of  the  revised 
statutes :  '^  The  title  of  any  purchaser  in  good  faith  of  any  goods 
or  chattels,  acquired  prior  to  the  actual  levy  of  any  execution, 
without  notice  of  such  execution  being  issued,  shall  not  be  di- 
vested by  the  &ct  that  such  execution  had  been  delivered  to  an 
officer  to  be  executed  before  such  purchase  was  made."  (2  R  8. 
866,  4th  ed.  618,  { 17.)  In  order  to  bring  themselves  within 
the  protection  of  this  section,  the  enus  was  on  the  plaintiffs  to 
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prove  affirmatively,  1.  That  they  were  "  purchasers  in  good 
faith."  2.  That  they  had  no  "  notice  of  the  execution  being  is- 
sued." {Ray  V.  Birdseye^  5  Denio,  619,  626.  Randall  v. 
Parker,  3  Sandf.  S.  C.  R.  69,  74^  75.)  The  plaintiflGs  put  in  no 
testimony  on  either  of  these  points.  They  did  not,  therefor6| 
bring  themselves  within  the  exception  of  the  17th  section.  Only 
he  who  pays  a  valuable  consideration,  at  the  time  of  the  pur- 
chase, and  before  an  actual  levy,  is  a  "  purchaser  in  good  faith." 
{Ray  V.  Birdseye,  supra.  Coddington  v.  Bayt  20  John,  687. 
Root  V.  French,  13  Wend.  572.)  In  this  case  no  consideration 
passed  till  after  the  levy,  nor  till  after  the  plaintiffs  had  notice 
of  the  levy.  They  were  therefore  neither  "  purchasers  in  good 
faith,"  nor  "  without  notice  of  the  execution  being  issued."  The 
court  below  erred,  therefore,  in  refusing  to  charge  as  requested ; 
and  if  the  assignment  is  void,  the  defendants  are  clearly  enti- 
tled to  a  reversal  of  judgment. 

n.  The  assignment  was  void  on  its  face ;  the  fourth  trust  be- 
ing illegal.  The  only  purpose  for  which  assignments  wiib  pref- 
erences are  allowed  is  the  payment  of  the  assignor's  debts. 
{Griffin  v.  Barney,  2  Comst  871.)  In  this  case  the  assignee 
is  directed  to  pay  the  respective  debts  of  the  assignor's  "  cred- 
itors," and  if  the  assets  are  not  sufficient  to  pay  "  all  said  debts," 
then  '^  such  debts"  are  to  be  ^^  paid  ratably."  This  language 
must  be  construed  according  to  its  plain  import,  and  the  words 
must  be  understood  in  their  ordinary  and  popular  sense,  even 
though  they  do  not  express  the  meaning  of  the  parties.  The 
court  is  bound  to  presume  that  the  parties  intend  what  the  lan- 
guage they  use  fairly  imports,  when  interpreted  upon  this  prin* 
ciple.  {Chitty  on  Cont.pp.  75,  79,  81,  87,  marginal  paging. 
Story  on  Cont.  pp.  562,  564,  atid  notes  and  cases  cited.  SUo- 
hecker  v.  Farmers'  Bank,  6  Barr,  41.  Benjamin  v.  McConr 
nel,  4  Gilmer,  586.  WHles,  C.  J.,  in  Parkhurst  v.  Smith, 
wales'  R.  532.  Lord  EUenborough  in  Roberts  v.  French,  4 
Bast,  185.  Mallan  v.  May,  18  M.  ^  W.  511, 617.  GuiUian 
V.  Davie,  2  Cr.,  M.  ^  R.  61,  71.  Lord  Ehwner  v.  Knight,  1 
Taunt,  417.  Lord  Kenyan  in  AgvUar  v.  Rogers,  7  T.  R. 
428.    Bjtonson,  J.,  in  Goodrich  v.  Daums,  6  HiU,  441.      TFofc 
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Vforth^  Ch,j  in  Cunningham  v.  Freeborn,  8  Paige,  564.  Bron' 
son,  J,,  in  Chriffin  v.  Barney,  2  Comst.  871.  Morey  t.  fiay- 
man,  10  Verm.  567.  Gray  v.  CZarA,  11  id.  588.)  The  assign- 
ment being  void  on  its  face,  the  goods  assigned  were  liable  to 
seisnre  even  in  the  hands  of  a  bona  fide  purchaser,  claiming  un- 
der the  assignment.    {Ames  v.  Blunt,  5  Paige,  18.) 

III.  Assignments  of  this  kind  are  upheld  only  in  cases  of 
actual  insolvency  on  the  part  of  the  assignor.  ( Van  Nest  v. 
Yoe,  1  Sandf.  Ck.  4.)  Tet  there  is  no  allegation  of  the  as- 
signor's insolvency,  in  the  assignment,  nor  any  proof  of  it  in  the 
case.  The  court  erred,  therefore,  in  refusing  to  charge  accord- 
ing to  the  11th  request. 

IV.  At  the  very  time  of  the  levy,  Wright,  the  assignor,  and 
a  clerk  he  had  had  before  the  assignment,  were  in  '^  actual"  and 
exclusive  possession  of  the  store  of  goods.  From  the  date  of 
the  assignment  up  to  that  time,  there  had  been  no  "  actual  and 
continued  change  of  possession."  In  the  language  of  the  statute, 
this  is  '*  conclusive  evidence  of  fraud,"  as  it  was  not  ^^  made  to 
appear''  that  either  the  assignment  or  the  sale  to  the  plaintiffs 
was  made  in  "  good  faith"  and  without  fraudulent  intent.  (2  R,  S. 
136,  4ttk  ed.  817,  §  5.  RandaU  v.  Parker,  3  Sandf.  S.  C.  69. 
Butler  V.  Stoddard,  7  Paige,  168.  Wilson  v.  Ferguson,  10 
How.  Pr.  R.  175.  Randall  v.  Cook,  17  Wend.  53.  Hanford 
V.  Artoher,  4  Hill,  271.  Stevens  v.  Fisher,  19  Wend.  181. 
Cole  V.  White,  26  id.  511.  Connah  v.  Sedgwick,  1  Barb. 
S.  C.  R.  210.  Emerson  v.  Hyde,  8  Verm.  R.  352.  WiUiams, 
C.  J.,  in  Hall  v.  Parsons,  15  id.  358.)  The  court  therefore 
erred  in  refusing  to  charge  as  requested  in  request  12th.  And 
the  judgment  should  be  reversed. 

y.  The  charge  of  the  court  was  erroneous  in  relation  to  the 
effect  of  i*etailing  the  goods  on  the  part  of  the  assignee  with  the 
knowledge  of  the  plaintiffs.  (Hart  v.  Crane,  7  Paige,  87.) 
The  above  case  is  cited  and  approved  in  Connah  v.  Sedgwick, 
(1  Barb.  S.  C.  R.  210,)  and  by  Gardiner,  J.,  in  Nicholson  v, 
Leavitt,  (2  Selden,  510.) 

VI.  The  court  erred  in  refusing  to  charge  according  to  re- 
'  quest  7th.    The  evidence  of  the  witnesses  was  of  a  character 
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to  make  saoh  a  charge  proper.  And  the  soandnesB  of  the  legal 
position  contained  in  the  request  is  toe^  obvious  to  require 
argument. 

VIL  The  court  erred  in  refusing  to  comply  with  the  8th  re- 
quest to  charge.  There  was  evidence  of  the  delivery,  in  Cleve- 
land, Ohio,  of  a  large  amount  of  personal  property  to  the 
plaintiff  Pine,  and  Wright,  the  assignor,  in  July  or  August^ 
1853,  which  was  covered'  by  mortgage  to  one  of  the  plaintiflb 
and  the  assignor ;  and  it  was  in  proof  that  no  mortgage  secu- 
rities on  property  in  Cleveland  were  delivered  to  the  assignee. 

Yin.  The  court  erred  in  excluding  the  testimony  offered  as 
to  the  price  the  goods  brought  at  the  sheriff's  sale.  (1.)  The 
witness  Wixson  had  testified  substantially,  that  the  goods  on 
that  sale  brought  their  full  value.  The  question  as  to  what 
the  goods  actually  brought,  then,  was  necessary  in  order  to  as- 
certain their  &ir  value,  in  the  witness'  opinion.  (2,)  It  was 
also  in  itself  proper  evidence  to  go  to  the  jury,  both  on  the 
question  of  good  faith  in  the  sale  to  the  plaintiffs,  and  on  the 
question  of  damages.  (  Whitehouse  v.  Atkifisouj  3  C.  ^  P. 
344.  S.  a  14  Eng.  Com.  Law,  339.)  (3.)  The  court  below 
erred  likewise  in  excluding  the  testimony  of  the  witness  Hopkins. 

IX.  The  defendants  offered  secondary  evidenoe  of  the  con- 
tents of  certain  mortgages,  proved  to  be  on  file  in  Cleveland, 
Ohio.  One  of  the  plaintiffs  and  the  assignor  were  the  rnort* 
gagees.  The  mortgages  were  on  file  at  the  time  of  the  assign- 
ment. The  assignee  testified  that  no  such  mortgages  were 
delivered  to  him  under  the  assignment.  Notice  had  been  given 
to  the  plaintiff  Pine  to  produce  the  original,  he  being  one  of  the 
mortgagees.  By  the  laws  of  Ohio,  the  original  or  a  duplicate 
is  required  to  be  kept  on  file  in  the  recorder's  office.  The  evi- 
dence was  offered  with  a  view  to  show  that  property  to  a  large 
amount  was  fraudulently  withheld  from  the  assignee  with  the 
knowledge  of  the  plaintiffs.  (1.)  The  very  fiict  that  the  mort- 
gagee were  on  file  in  a  foreign  state,  and  were  required  by  law 
to  be  kept  there  was  sufficient  to  justify  the  admission  of  sec- 
ondary evidence  of  their  contents.  (1  Greenl.  Ev.  §  91.  Alir 
van  V.  Fumivalj  1  C,  M.  ^  R.  277.)    (2.)  Notice  having  been 
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giren  to  the  plaintiff  Pine  to  prodace  the  original,  eeoondaryi 
evidence  of  its  contents  should  have  been  admitted.  (1  Greenl. 
Ev.  h  560,  note  1  and  cases  there  died.  Id.  h  485|  note  4  cmd 
cases  there  cited.) 

X.  The  whole  current  of  testimony  in  the  ease  was  such  as 
to  leave  no  doubt  that  the  original  intent  of  the  parties  to  the 
assignment  was  fraudulent,  and  that  the  plaintiffs  must  have 
had  notice  of  the  firaud  before  they  purchased.  The  verdict 
should  therefore  be  set  aside  as  contrary  to  evidence.  {Ranr 
doll  V.  Parker,  3  Sandf.  S.  C.  R.  69.) 

/  F.  Barnard,  for  the  respondents.  I.  The  justice  was 
right  in  refusing  a  nonsuit  as  to  the  defendants  Hale  and  Mil- 
ler ;  they  have  indemnified  the  sheriff  for  taking  the  property. 
(5  Denio,  92.     Selden's  Notes,  No.  6,  p.  6.) 

n.  The  plaintiffs  acquired  a  perfect  title  to  the  property  in 
question  from  the  assignee  of  Joseph  Wright,  and  their  title 
cannot  be  affected  by  any  fraud  between  the  assignor  and  the 
assignee,  unless  knowledge  thereof  in  the  plaintiffs  is  shown. 
(10/oAn.  184.  1  Barb.  Ch.  R.  220.  4:  Sandf.  552.  2  Comr 
stock,  365.  Andefson  v.  Roberts,  18  John.  515.  4  HUl,  15a 
11  Wend.  548.    1  Barb.  Ch.  R.  220.) 

m.  An  assignment  in  trust  cannot  be  invalidated  by  subse- 
quent acts  of  the  assignee,  unless  such  acts  establish  an  orig- 
inal finudulent  intent,  (6  Barb.  91 ;)  and  then  the  plaintiffs' 
title  would  not  be  affecteGi,  without  notice. 

lY.  Selling  goods  by  retail,  after  assignment,  does  not  render 
an  assignment  void.     (7  Paige,  37.) 

y.  The  sale  by  the  assignee,  to  the  plaintiffs,  was  complete 
and  perfect  before  the  levy  by  the  sheritf.  (5  Denio,  379. 
13  John.  294.    7  Cowen,  85.) 

By  the  Court,  S.  B.  Strong,  J.  There  is  no  valid  objec- 
tion to  the  provisions  of  the  assignment.  The  direction  to  pay 
"the  debts"  of  the  creditors  of  the  assignor  is  in  equivocal 
terms.  The  debts  of  a  person  may  be  such  as  are  due  to  him, 
although  the  more  usual  signification  is  those  owing  by  him. 
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It  is  not  a  palpable  violation  of  the  literal  meaning  of  the  words 
to  apply  them  to  the  debts  due  to  the  persons  designated,  and 
we  are  therefore  anthorized  to  look  to  the  scope  of  the  entire 
instrument,  for  their  interpretation.  The  manifest  design  is  to 
pay  the  debts  to  the  creditors,  and  that  must  control  the  con- 
struction of  the  doubtful  phrase. 

The  evidence  of  the  subsequent  conduct  of  the  parties  to  the 
assignment  was  strong  to  show  that  the  whole  transaction  was 
for  the  purpose  of  defrauding  the  creditors  of  Wright  the  as- 
signor, and  it  seems  to  have  been  so  considered  by  the  learned 
judge.  The  goods  remained  in  the  actual  possession  of  such 
assignor ;  they  were  sold  by  him  and  his  former  clerks  at  pri- 
vate sale,  and  in  the  customary  manner,  by  retail.  His  name 
was  still  upon  the  various  signs  of  the  store,  and  was  so  when 
replaced  by  that  of  the  assignee.  Some  of  the  goods  were  sold 
to  pay  an  old  debt  not  included  in  the  first  class.  His  wife 
sold  others,  and  under  a  direction  from  him  to  sell  to  a  young  lady 
any  thing  she  might  want.  The  assignee  was  examined  as  a 
witness,  and  it  does  not  appear  from  his  testimony  that  he  sold 
a  single  article  until  he  made  the  alleged  s&le  to  the  plaintifis  ; 
nor  does  he  give  any  reason  for  suffering  the  property  to  remain 
under  the  control,  and  subject  to  the  disposal  of  the  assignor. 
No  inventory  was  made  of  the  assigned  goods,  nor  was  there 
any  list  of  the  creditors  ;  and  notwithstanding  these  most  sus- 
picious circumstances  there  was  no  affirmative  evidence  of 
good  faith. 

Notwithstanding  the  invalidity  of  the  assignment  as  it 
respected  the  creditors  of  the  assignor,  a  sale,  made  by  the 
assignee  before  they  had  obtained  a  specific  lien  upon  the  goods, 
to  an  innocent  purchaser,  for  a  valuable  consideration,  would 
be  valid.  It  is  considered  as  effected  under  the  authority  of 
the  original  proprietor,  who  had  still  the  right  to  sell  the  prop- 
erty. Were,  then,  the  plaintiffs  innocent  purchasers  of  the  goods 
in  question,  and  for  a  valuable  consideration  ?  If  they  were, 
as  the  sale  to  them  was  before  an  actual  levy  under  the  execu- 
tion produced  by  the  defendants  in  their  justification,  they 
were  entitled  to  the  verdict  which  was  rendered  in  their  &vor. 
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The  plaintiffs  were  two  of  the  four  preferred  creditors.  One 
of  them  (Pine)  had  been  previonsly  concerned  with  the  assignee 
as  indorsers  for  the  same  person,  to  a  considerable  extent. 
Both  were  several  times  in  Wright's  store  after  his  assign- 
ment ;  and  while  it  was  under  his  management  the  goods  were 
sold  to  the  plaintiffs,  after  executions  against  the  original  pro- 
prietor had  been  delivered  to  the  sheriff,  in  one  lot,  at  fifty  per 
cent  reduction  from  the  prime  cost,  and  comprised  the  entire 
remaining  valuable  stock.  And  the  affair  was  managed  so 
hastily  that  at  the  time  of  the  alleged  delivery  the  extent  of 
the  purchase  was  not  known  to  either  of  the  parties.  The  de- 
sign to  prevent  a  levy  under  the  executions  was  palpable.  K 
the  plaintiffs  bad  not  at  least  doubted  the  validity  of  the  as- 
signment, why  was  their  purchase  made  at  that  particular  time, 
with  so  much  haste  and  under  such  unusual  circumstances? 

No  money  was  paid  by  the  plaintiffs,  at  any  time.  They 
gave  their  note  for  the  price  of  the  goods,  as  eventually  ascer- 
tained, but  it  was  after  the  levy  had  been  made,  and  that  must 
have  been  known  to  them.  They  did  not  wait  (as  prudent 
men  would  have,  ordinarily,  done)  to  ascertain  whether  there 
would  not  be  a  failure  of  title ;  nor  did  they  claim  any  credit  by 
reason  of  WiighVfi  indebtedness  to  them,  which  had  been  pro- 
vided for  in  the  assignment.  Probably  they  had  been  advised 
that  in  order  to  defeat  the  execution  they  should  advance  some 
new  and  valuable  consideration. 

The  judge  was  requested  by  the  defendant's  coundel  to  charge 
the  jury  that  it  was  incumbent  upon  the  plaintiffs  to  show 
themselves  bona  fide  purchasers  from  the  assignee,  in  order  to 
protect  themselves  from  the  lien  of  the  execution  delivered  to  the 
sheriff  before  the  sale  ;  that  in  order  to  do  this  they  must  show 
that  they  had,  before  the  levy,  paid  a  valuable  consideration  for 
the  goods  ;  and  that  not  having  shown  this  they  could  not  re- 
cover if  the  jury  should  believe  that  the  original  assignment 
was  fraudulent.  He  refused  so  to  charge.  He  had  before  in- 
structed the  jury  that  the  sale  to  the  plaintiffs  was  invalid  if 
there  had  been  fraud  in  or  under  the  assignment,  known  to 
them,  or  if  it  had  not  been  completed  by  a  delivery,  previous  to 
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the  levy  under  the  execution.  He  instructed  them,  however, 
that  the  requisite  delivery  had  been  proved.  He  had  said 
nothing  as  to  the  necessary  requisite  to  the  validity  of  the 
sale,  of  the  payment  of  a  valuable  consideration,  or  what  the 
law  deems  an  equivalent.  The  jury  may  have  inferred  that 
there  was  no  necessity  for  the  advance  of  a  new  and  valuable 
consideration,  to  sustain  the  sale.  The  request  of  the  defend- 
ant's counsel,  so  far  as  it  related  to  the  consideration,  was  prob- 
ably too  broad,  and  their  exception  to  the  judge's  refusal  to 
charge  conformably  to  it,  cannot  be  sustained.  But  it  seems 
to  me  that  the  jury  must  have  rendered  their  verdict  under  a 
misapprehension  of  the  law.  If  not,  it  is  against  the  weight 
of  the  evidence. 

The  verdict  should  be  set  aside,  and  there  should  be  a  new 
trial..   Costs  to  abide  the  event  of  the  suit 

[DUTCHS88  G£NGRAL  T£RM,  April  8, 1856.    Brown,  S.  B,'Str<mg  and  Roek- 

well,  Justices.] 
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A  gnmt  of  a  *'  stream  and  pond  of  water  and  saw  mill  (hemunto  bdooginK,*' 
does  not  convey  to  the  grantee  the  land  covered  by  the  waters  of  the  stmm 
and  pond.    Brown,  J.,  dissented. 

Ordinarily,  a  grant  of  water,  nnder  any  designation,  does  not  convey  the  land 
which  it  covers.  In  order  to  pass  the  title  to  the  land,  the  word  "  land,"  or 
something  equivalent  to  it,  should  be  inserted  in  the  conv^ance. 

Jt  seems  that  in  grants  for  milUog  purposes  the  intent  of  the  parties  is  gwierally 
to  limit  the  interests  conveyed  to  the  use  of  the  water,  and  of  the  land  which 
it  covers,  so  far  as  the  same  may  be  necessary  for  the  operations  of  the  indi- 
cated employment.  They  do  not,  ordinarily,  design  that  if  the  mill  should 
flul  and  the  pond  should  entirely  subside,  the  mill  owners  shaU  be  entitled  to 
the  land  once  covered  by  the  pond.    Per  8.  B.  Strong,  J. 

Upon  this  principle  the  mill  holders  have  the  right  to  use  the  waters,  so  long  at 
they  choose  to  employ  them  for  the  designated  purposes,  and  the  land  ownen 
retain  the  riglit  to  enjoy  their  property  in  any  manner  that  shall  not  preju- 
dice the  exercise  of  the  privileges  which  they  have  conveyed  to  others.  Per 
8.  B.  Strong,  J. 
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MOTION  to  set  aside  a  nonsuit,  and  for  a  new  trial.  The 
complaint  was  for  trespass  quare  dausum  fregity  and 
alleged  two  distinct  acts  of  trespass  upon  the  plaintiff's  prem- 
ises,'describing  the  said  premises  as  a  certain  parcel  of  land, 
pond  and  saw-mill  standing  thereupon,  situate  at  Springfield  in 
the  town  of  Jamaica,  Queens  county,  (together  with  the  stream 
and  pond  of  water  thereto  belonging,  and  the  privilege  of  rais- 
ing the  water  in  said  pond  as  high  as  is  necessary  for  all  uses 
and  purposes  of  said  mill.)  The  defendant,  by  his  answer,  de- 
nied that  the  plaintiff  was  the  owner  in  fee  of  the  premises 
described  in  the  complaint,  or  the  owner  of  any  of  the  land  un- 
der water  included  within  the  premises  as  bounded  and  de- 
scribed in  the  complaint ;  and  alleged  that  as  to  all  the  land 
under  water  on  the  westerly  side  of  the  pond,  whereon  the  tres- 
passes were  alleged  to  have  been  committed,  he  the  defendant 
was  the  owner  thereof  in  fee,  and  entitled  to  cut  and  use  the 
wood  and  timber  growing  thereon,  and  denied  the  commission 
of  any  trespasses  upon  the  plaintiff's  premises  as  averred  in  the 
complaint.  On  the  trial,  at  the  Queens  circuit,  in  November, 
1854,  before  Justice  Rockwell,  it  was  admitted  that  Daniel 
Smith  formerly  owned  the  premises,  and  that  he  was  the  com- 
mon source  from  whom  both  parties  claimed  to  derive  title. 
The  defendant  was  the  riparian  owner  on  each  side  of  the  stream 
or  pond.  Deeds  firom  Smith  to  Nathaniel  Nostrand  and  George 
Nostrand  and  from  the  latter  to  the  plaintiff  were  introduced 
in  evidence.  And  testimony  was  given  in  relation  to  the  com- 
mission of  the  alleged  trespasses  by  the  defendant.  When  the 
plaintiff  rested,  the  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  plaintiff  had  not  shown  any  title  in  himself  to 
the  premises  in  question,  and  that  he  had  failed  to  make  out  his 
case  by  showing  acts  of  possession  or  otherwise.  The  court 
granted  the  motion,  and  the  defendant  excepted. 

John  X  Armstrong  and  Wm.  J.  Cogswell,  for  the  plaintiff. 
I.  The  evidence  given  upon  the  trial  of  this  action  was  amply 
sufficient  to  maintain  the  action.  (1.)  It  showed  that  the  prem- 
ues  were  in  the  possession  and  occupation  of  the  plaintiff,  at  the 
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time  the  injuries  complained  of  were  committed,  the  commission 
thereof  by  the  defendant,  and  the  damages  sustained  by  the  plain- 
tiff thereby.  (2.)  It  showed  not  only  possession,  but  also  title  in 
the  plaintiff  to  the  loeus  in  quo  in  fee  simple.  The  words  of 
the  deeds  descriptive  of  the  premises  granted,  viz  :  "  pond  of 
water,"  are  sufficient  to  convey  the  land.  The  term  "  pool,''  will 
pass  land  covered  with  water.  (3  Cro.  Joe.  150.  1  Lev.  44. 
Coke  Litt.  5.  2  Billiard  on  Real  Property^  839.  Adams 
on  Eject.  18.)  The  words  "  pool"  and  "pond"  are  synonymous, 
and  mean  a  small  collection  of  water,  either  with  or  without  an 
outlet.  ( Webster's  Diet.  p.  846,  6.  Worcester's  Diet.  549.) 
(3.)  Land  under  water  passes  as  land  within  the  bounds  men- 
tioned in  the  deed  or  grant.     (Rogers  v.  Jones,  1  Wend.  237.) 

II.  The  plaintiff  was  entitled  to  the  exclusive  possession  and 
use  of  the  pond  as  well  as  to  the  privilege  of  raising  the  water 
in  the  pond  as  high  as  waa  necessary  for  the  purposes  of  his 
mill;  and  for  an  injury  to  this  right  he  was  entitled  to  recover. 
{Jackson  v.  Buel,  9  John.  298.) 

III,  The  nonsuit  was  therefore  erroneously  granted,  and 
should  be  set  aside. 

/.  O.  Lamberson,  for  the  defendant.  I.  The  plaintiff  on  the 
trial  showed  no  act  of  possession  or  ownership  of  the  soil  upon 
which  the  alleged  trespasses  were  committed.  His  use  of  the 
water  for  the  purpose  of  turning  his  mill  was  but  as  an  easement 
or  incorporeal  hereditament,  and  perfectly  consistent  with  the 
defendant's  right  to  the  soil.  Trespass  quare  clausum  f regit 
can  only  be  maintained  by  a  plaintiff  having  actual  posses^ 
sion  or  legal  title  drawing  possession  after  it.  {Holmes  v.  Seely, 
19  Wend.  509.  1  John.  512.  12  £d.  184.  9  id.  16.  10  Wend. 
639.  Saund.  PL  and  Ev.  866,  868,  and  cases  there  cited.) 
The  evidence  in  the  case  only  shows  acts  of  ownership  by  the 
defendant.     • 

II.  As  to  title.  The  complaint  in  substance,  and  the  evi- 
dence according  to  the  truth  of  the  case,  shows  that  the  acts 
complained  of  were  done  and  committed  on  the  defendant's  own 
Boil,  he  being  riparian  owner.     The  deeds  to  the  plaintiff's  im- 
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mediate  grantors  (although  not  admissible  in  evidence  against 
the  defendant)  convey  no  title  to  the  locus  in  quo.  They  pur- 
port to  convey  '<  all  that  stream  and  pond  of  water  with  the  saw 
mill  thereunto  belonging."  A  grant  in  such  language  conveys 
no  title  to  the  soil,  but  simply  the  use  of  the  water.  A  grant 
of  a  river  or  stream  of  running  water  will  not  pass  the  soil. 
(Jacksony,  Halstead^  5  Cowen^  216.  Angell on  Water  Courses, 
eh.  1,  h  5.)  The  common  law  doctrine  that  the  riparian  owner 
is  prima  facie  owner  to  the  middle  of  the  stream  prevails  here. 
(6  Cowen  518,  551.  ChUd  v.  Starr,  4  Hill,  869.  bW^nd. 
423.  20  John.  91.  Angell  m  Water  Courses,  ch.  1,  §  11, 
and  cases  died.) 
IIL  The  judgment  below  should  be  affirmed. 

S.  B.  Strong,  J.  This  is  an  action  for  breaking  and  enter- 
'  ing  the  plaintiff's  close,  and  cutting  down  and  carrying  away 
the  trees  standing  upon  one  part  of  it,  and  carting  and  deposit- 
ing sand  and  dirt  upon  another  part  of  it,  and  by  the  latter 
grievance  diminishing  the  quantity  of  water  to  which  the  plain- 
tiff was  entitled  for  the  use  of  his  mill.  Although  the  forms 
of  action  formerly  adopted  were  abolished  by  the  code,  yet  the 
substantial  rules  governing  the  rights  of  action,  and  their  state- 
ment in  the  pleadings,  must  still  generally  prevail.  Otherwise, 
except  in  a  few  instances  specified  in  the  code,  we  have  none, 
and  we  have  arrived  at  that  state  described  in  the  maxim  misero 
est  servitus,  ubi  lex  est  vaga  cmt  incerta.  One  of  those  rules, 
and  certainly  a  very  reasonable  one,  is  that  for  the  causes  of 
action  on  which  the  plaintiff  relies  he  must,  in  order  to  main- 
tain his  suit,  show  that  the  place  upon  which  the  wrongs  are 
alleged  to  have  been  perpetrated,  is  for  the  purposes  of  the  ac- 
tion, his  close. 

The  plaintiff  claims  the  land  on  which  the  trees  were  felled, 
and  the  earth  was  deposited,  under  a  grant  for  '^  all  that  certain 
stream  and  pond  of  water  and  saw-mill  thereunto  belonging  sit- 
uate on  the  west  side  of  the  Springfield  road"  in  the  town  of 
Jamaica  in  the  county  of  Queens,  and  bounded  partly  by  a  dam 
«nd  partly  by  the  lands  of  the  riparian  owners.    There  is  also 
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a  conveyance  of  a  small  tract  of  land  adjoining  the  saw-mill  (but 
which  was  not  the  site  of  any  of  the  alleged  wrongs)  "  with  the 
privilege  of  raising  the  pond  as  high  as  is  necessary  for  all  uses 
and  purposes  of  said  mill." 

The  plaintiff  supposes  that  his  grant  conveyed  to  him  in  fee 
simple  the  land  covered  by  the  waters  of  the  stream  and  pond. 
Ordinarily,  a  grant  of  water,  under  any  designation,  does  not 
convey  the  land  which  it  covers.  In  order  to  pass  the  title  to 
the  land,  the  word  "  land,"  or  something  equivalent  to  it,  should 
be  inserted  in  the  conveyance.  In  the  case  of  Rogers  v.  Jones^ 
(1  Wend,  237,)  the  patent  was  for  all  the  tract  of  land  within 
certain  boundaries  which  included  the  harbor  of  Oysterbay,  and 
it  was  therefore  very  properly  decided  that  the  title  to  the  fundus 
of  the  waters  passed  to  the  grantee.  In  the  case  of  Jackson  v. 
Halstead^  (5  Cowen  216,)  it  was  held  that  a  lease  in  fee  of 
certain  premises  including  a  river  did  not  pass  the  soil  under 
the  water,  and  the  court  cites  with  approbation  a  remark  of  Ld. 
Coke,  {Co,  Litt,  4  &,)  ^'  that  if  a  man  grant  aquam  suam  the  soil 
shall  not  pass,"  and  also  Comyn^s  Digest^  tit.  Grants  E  5,  as 
recognizing  the  same  rule.  There  are  terms,  however,  which 
designate  both  land  and  water,  and  by  which  the  land  will  pass. 
Lord  Coke  says,  in  a  passage  cited  by  the  plaintiff's  counsel, 
{Co,  Litt.  5  a,)  that  "  stagnum,  in  English  a  pool,  doth  consist 
of  water  and  land,  and  therefore  by  the  name  of  stagnum,  or  a 
pool,  the  water  and  lands  shall  pass  also.  In  the  same  manner 
gurges,  a  deep  pit  of  water,  a  gors  or  golfe,  consists  of  water 
and  land,  and  therefore  by  the  grant  thereof  by  that  name  the 
soil  doth  pass."  The  reasons  assigned  by  the  learned  commen- 
tator would  seem  to  be  equally  applicable  to  a  river  or  a  pond, 
for  it  is  difficult  to  conceive  of  either  without  a  bottom  to  it ; 
still  the  exclusion  of  both  from  the  same  category  has  been 
definitely  settled.  The  •  boundaries  specified  in  the  plaintiff's 
deed  are  of  the  waters  only  and  not  as  the  limits  of  the  lands 
of  the  adjoining  owners.  That  would  seem  to  result  from  some- 
thing like  necessity,  as  the  margin  of  the  pond  must  frequently 
change,  from  natural  causes,  and  in  this  instance  its  extent 
might  be  increased  by  the  plaintiff  under  the  privilege  express- 
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ly  granted  by  Us  deedv  I  am  strongly  inclined  to  think  that 
in  grants  for  milling  purposes  the  intent  of  the  parties  is  gene- 
rally to  limit  the  interests  conveyed  to  the  use  of  the  water,  and 
of  the  land  which  it  covers,  so  £a.r  as  the  same  may  be  necessary 
for  the  operations  of  the  indicated  employment.  They  do  not, 
ordinarily,  design  that  if  the  mill  should  fail  and  the  pond  should 
entirely  subside,  the  mill-owners  should  be  entitled  to  the  land 
once  covered  by  the  pond,  with  its  indefinite  and  meandering 
boundaries.  The  principle,  which  I  suppose  has  been  fully  set- 
tled by  authority,  would  seem,  therefore,  very  properly  to  effect- 
uate the  intentions  of  the  parties  interested.  The  mill-holders 
have  the  use  of  the  waters  so  long  as  they  choose  to  employ 
them  for  the  designated  purposes,  and  the  land-holders  retain 
the  right  to  enjoy  their  property  in  any  manner  which  shall 
not  prejudice  the  exercise  of  the  privileges,  which  they  have 
conveyed  to  others. 

The  plaintiff  did  not  prove  any  title  to  the  trees  which  were 
cut,  or  any  privilege  extending  over  the  land  on  which  they 
stood,  except  to  overflow  it  with  his  pond,  if  that  should  become 
necessary  for  the  purposes  of  his  mill.  One  of  his  own  witnesses 
testified  that  it  was  above  where  the  pond  stopped  that  the  trees 
were  cut  off.  As  to  that  alleged  trespass  there  was  therefore 
an  entire  failure  of  any  proof  to  sustain  the  action. 

The  defendant,  however,  perpetrated  a  wrong  in  filling  up  a 
portion  of  the  pond ;  especially  as  he  thereby  covered  up  some 
of  the  springs.  Although  the  plaintiff's  witness  who  alone  tes- 
tified as  to  the  effect  of  this  operation,  said  that  he  '^  could  not 
discover,  by  his  eye,  that  the  fillbg  in  lessened  the  quantity  of 
water,"  and  that  he  ^  did  not  observe  that  there  was  less  water, 
in  using  the  mill,  after  filling  in,"  yet  he  would  have  had  a  right 
to  submit  the  question  whether  he  was  not  entitled  to  some 
(possibly  nominal)  damages  to  the  jury,  had  his  action  been 
rightly  conceived.  But  he  had  based  it  upon  a  wrong  founda- 
tion. His  complaint,  as  to  that,  was  for  breaking  and  entering 
his  close  and  carting  and  depositing  sand  upon  it,  thereby  les- 
sening the  quantity  of  water  to  which  he  was  entitled.  The 
diminution  of  the  quantity  of  water  was  set  forth  as  the  conso- 
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quence  of  an  illegal  act ;  and  as  tbe  cause  €ts  ctssigned  fisdled, 
that  was  fatal  to  the  alleged  effect. 

Upon  the  whole  the  nonsuit  seems  to  hare  been  right,  and 
the  motion  for  a  new  trial  should  be  denied. 

BocKWELi.,  J.,  concurred. 

Brown,  J.,  dissented. 

New  trial  denied. 

[Dutchess  General  Term,  April  8,  1866.     Brovm^  8.  B.  Strong  and  Rock- 
wellj  Justices.] 


The  People,  ex  rel.  Smith,  vs.  The  City  op  Brooklyn. 

^he  sQbstitation  of  liew  carb  stoDes  and  gntters  for  old  ooes.  are  repairs^  within 
the  meaning  of  section  1,  title  4,  of  the  charter  of  the  cHy  of  Brooklyn,  (Law§ 
of  1850|  p.  264,)  which  confers  upon  the  common  council  the  general  power 
to  make  such  improvements  in  and  about  the  streets  as  the  public  need  aad 
convenience  may  require,  and  provides  that  the  expenses  of  such  improve- 
ments, except  for  repairs,  shall  be  assessed  upon  the  property  benefited 
thereby. 

The  charter  of  the  city  of  Brooklyn  seems  to  require  that  the  expenses  of  neivr 
works  shall  be  borne  by  those  who  are  directly  and  specially  beneflied  by 
them ;  and  it  includes  as  new  work  all  that  may  be  necessary  by  reasoQ  of 
nonconformity  to  the  ordinances  of  the  common  council ;  by  which  is  meant 
the  ordinances  existing  at  the  time  when  the  original  work  ia  done. 

When  a  street  has  been  once  put  in  a  condition  conformable  to  what  is  required 
at  the  time,  whatever  is  subsequently  done  to  it  for  the  purposes  of  a  strtei^ 
whether  in  improving  an  existing  constituent,  or  substituting  a  new  one,  or  io 
adding  some  material  required  by  a  new  regulation,  comes  under  the  bead  of 
repairs,  and  as  such  becomes  a  general  charge  upon  the  city. 

The  expenses,  therefore,  of  setting  new  curb  stones  and  gutters  in  a  street,  in- 
stead of  the  old  ones,  which  are  alleged  to  be  low  and  irregular,  and  out  of 
order,  cannot  be  assessed,  by  the  corporation,  upon  the  property  supposed  to 
be  benefited. 

Where  a  proposed  alteration  in  the  grade  of  a  street  is  to  be  the  basis  of  a  local 
assessment,  the  initiatory  proceedings  should  clearly  state  the  fkcts  indicative 
of  the  design  j  in  order  that  the  owners  of  the  ac^oinittg  lots  may  reeeive 
timely  notice  of  the  proposed  requisition  upon  them. 
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I^or  ihAt  purpose  the  notice  required  by  the  statute  (Laws  of  1660,  p,  251,  mA. 
23  of  see.  18)  to  be  given  of  the  application  for,  or  intention  to  paaa,  tiie  oidl- 
nance,  is  all  important ;  and  if  it  does  not  appear  that  any  such  notice  was 
served  or  published,  the  presumption  that  omnia  rite  acta  will  not  justify  the 
inference  that  one  was  given. 

The  giving  of  such  notice  is  a  jurisdictional  pre-re<}ujsite  to  the  adoption  of  the 
lesolntion  by  tho  common  council,  and  its  abseuoe  cannot  be  supplied  by  tlia 
certificate  of  the  street  commissioner  and  the  attorney  and  counsel  of  the  city. 

A  certificate  of  regularity  can  never  be  conclusive,  upon  the  question  of  juris- 
diction, nor  in  effect  confer  n^w  powers  Upon  corporate  bodiies,  nor  authorize 
a  disitensation  with  legislative  requisitions. 

CEftTIORAkl  to  remoTO  certain  proceedings  instituted  by 
the  defendants  for  the  setting  of  a  new  curb  and  gutter  in 
Smith  street  ip  the  city  of  Brooklyn^  between  Fnlton  arenue 
and  Sacket  street,  which  were  afterwards  reconsidered  and 
changed  into  proceedings  for  the  re<^grading  and  re-paying  of 
said  Smith  street  and  setting  new  curb  and  gutter  therein,  be- 
tween Fulton  avenue  and  Warren  street,  the  expenses  of  which 
were  assessed  upon  the  rehtor  and  other  owners  of  property 
supposed  to  be  benefited  thereby.  The  material  facte  appeasr 
in  the  opinion  of  the  court. 

Mm  A.  Lott,  for  th«  relator.  I.  The  proceeding  in  question 
was,  to  all  intents  and  purposes,  a  proceeding  for  putting  down 
and  laying  new  curb  and  guttar  stones. 

IL  The  action  of  the  xsommon  council  in  relation  thereto,  was 
unauthorised^  illegal  and  void.  (1.)  Because  it  did  not  appear 
that  the  old  curb  and  gutter  did  not  conform  to  the  ordinances 
of  the  common  council.  {Ciii/  Charter^  Laws  <2f  1850,  p.  251, 
}  22.)  (2.)  Because  the  notice  of  the  application  for,  or  inten- 
tion to  pass  an  ordinance  for  the  purpose  of  making  an  im- 
provement)  was  not  ^ven  to  tho  persons  affected  thereby, 
either  personally  or  by  publication  in  the  corporation  news- 
papers, as  required  by  law.     (i  28  of  Charter  <7/^1850,  p.  251.) 

III.  The  resolution  of  the  common  council  of  December  8th, 
1851,  could  not  cure  the  defect  in  the  proceedings  already  had. 

lY.  If  the  common  council  had  authority,  without  notice,  to 
re-grade  and  re-pave  Smith  street,  yet  the  proceedings  in  ques- 
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tion  are  illegal  and  void.  (1.)  Because  they  assomed  to  affirm 
the  illegal  proceedings  previously  taken,  and  to  adopt  the  work 
previously  done,  as  if  done  under  the  resolution  of  December 
8, 1851.  (2.)  Because  the  common  council  did  not  determine 
what  portions  of  Smith  street  should  be  re-graded  and  re-paved, 
but  left  the  whole  to  the  discretion  and  decision  of  the  street 
commissioner  and  Willard  Day,  one  of  the  city  surveyors. 
( Thompson  v.  Schermerhoin^  9  Barb.  152.) 

y.  The  common  council  had  no  power  to  assess  the  expense 
of  the  re-grading  and  re-paving,  so  called,  on  the  property  ben- 
efited. What  was  done  in  that  respect  was  only,  in  fact,  a 
repair  of  the  street,  and  the  proceeding  was  a  device  to  shift 
the  burden  from  the  eity  at  large  on  private  individuals.  Ex- 
penses for  repairs  are  a  general  charge.  {Charter ^  tiile  4.  i  1, 
p.  264.) 

YI.  The  assessment  is  illegal  and  void.  (1.)  Because  there 
was  no  authority  to  assess  the  expense  on  the  property  sup- 
posed to  be  benefited.  (2.)  Because  no  notice  of  the  commi»- 
sioner's  report  or  proceedings  was  ever  published*  {Charter^ 
title  4,  }  25,  p.  272.) 

YII.  All  the  proceedings,  including  the  assessnrent,  should 
be  declared  void  and  set  aside. 

N.  P.  Waring,  for  the  defendants. 

By  the  Courts  S.  B.  Strong,  J.  The  common  council  were 
clearly  authorized  to  direct  Smith  street  to  be  regraded  and 
repaved,  under  the  first  section  of  title  four  of  their  charter. 
Whether  the  alterations  thus  sanctioned  would  not  include  the 
setting  of  new  curb  stones  and  gutters  in  lieu  of  the  old  ones, 
might  be  a  question  of  some  difficulty  were  it  not  for  the  specific 
provision  in  the  22d  subdivision  of  the  13th  section  of  title  two. 
That  confers  in  express  terms  the  power  to  cause  new  curb  and 
gutter  stones  to  be  put  down  and  laid  where  the  old  ones  do  not 
conform  to  the  ordinances  of  the  common  council,  except  when 
the  want  of  conformity  is  the  result  of  the  action  of  the  common 
council  or  of  any  city  officer  or  officers.     The  probable  inference 
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is  that  the  specific  power  is  not  included  in  the  general  allot- 
ment. Possibly,  however,  these  improvements  were  thus  par- 
ticularized for  the  purpose  of  assessing  the  consequent  expense 
upon  the  adjoining  lots.  I  cannot  discern  from  the  return  to 
the  certiorari  in  this  case  that  the  proceedings  of  the  common 
council  were  had  conformably  to  the  provision  which  I  have  last 
quoted.  The  initiatory  report  of  the  city  surveyor  states  that 
the  street  had  settled  below  its  original  grade,  and  that  it  was 
necessary  to  raise  the  old  crooked  eight  inch  curb  so  as  to  con- 
form to  the  permanent  and  adopted  grade,  and  recommends  the 
setting  of  a  new  curb  and  gutter,  as  the  old  curb  and  gutter 
were  low  and  very  irregular,  and  the  cross  gutters  were  very 
much  out  of  order.  The  report  of  the  street  committee  states 
that  they  had  examined  into  the  matter  and  were  of  opinion 
that  the  proposed  "  new  curb  and  gutter  ought  to  be  set,"  but 
it  assigns  no  reasons,  and  the  primary  action  of  the  common 
council  was  simply  the  adoption  of  the  report.  It  might  be  in- 
ferred that  the  necessity  for  some  part  of  the  proposed  new  work 
resulted  from  the  want  of  conformity  of  the  existing  curb  and 
gutter  to  the  ordinances  of  the  common  council  by  reason  of  the 
depression  of  the  street,  which  was  not  the  result  of  the  action 
of  that  body,  or  of  any  of  the  city  officers.  The  grade,  however, 
might  have  been  changed  by  a  city  ordinance,  and  that  might 
have  created  the  necessity  for  the  proposed  change.  As  the 
proposed  alteration,  however,  was  to  be  the  basis  of  a  local  as- 
sessment, the  initiatory  proceedings  should  have  clearly  stated 
and  designated  facts  indicative  of  the  design ;  in  order  that  the 
owners  of  the  adjoining  lots  and  consequent  tax-payers  might 
receive  timely  notice  of  the  proposed  requisition  upon  them. 
For  that  purpose,  too,  the  notice  required  by  the  statute  in  such 
cases,  {subd,  23,  §  13,  title  2,)  was  all  important.  It  does  not 
appear  from  the  return  that  any  such  notice  was  served  or  pub- 
lished. It  might  be  inferred  that  those  who  signed  the  remon- 
strance had  received  some  notice  of  the  proceedings ;  but  that 
paper  was  not  signed  by  the  relator,  nor  is  there  any  evidence 
that  he  knew  any  thing  about  it.  The  certiorari  commands  the 
defendants  to  return  €dl  the  proceedings  had  and  taken  by  them 
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for  the  Betting  of  the  new  curb  stone  and  gutter,  and  all  notices 
and  papers  whatsoever  relating  to  or  concerning  the  same.  The 
presumption  that  omnia  rite  acta  (if  it  is  at  all  applicable  to 
corporations  or  their  officers)  will  not  justify  the  inference  that 
the  requisite  notice  was  actually  given ;  especially  when,  if  one 
was  served  or  published,  the  defendants  are  particularly  required 
to  include  it  in  their  return.  The  giving  of  the  notice  was  a 
jurisdictional  pre^requisite  to  the  adoption  of  the  resolution  of 
the  common  council,  and  its  absence  should  not,  and  cannot  be 
supplied  by  the  certificate  of  the  street  commissioner  and  the 
attorney  and  counsel  of  the  city.  A  certificate  of  regularity  can 
never  be  ccmclusive  upon  the  question  of  jurisdiction,  nor  in  ef- 
fect confer  new  powers  upon  corporate  bodies,  nor  authorize  a 
dispensation  with  legislative  requisitions. 

If  the  proposed  new  work  was  not  strictly  authorized  by  the 
22d  subdivision  of  the  13th  section  of  title  two,  it  may  still  have 
been  sanctioned  by  the  latter  part  of  the  first  section  of  title 
four  of  the  defendants'  charter.  That  confers  the  general  power 
to  make  such  improvements  in  and  about  the  streets  as  the  pub- 
lie  need  and  convenience  may  require,  and  it  provides  that  the 
expenses  of  such  improvements,  except  far  repairs^  shall  be 
assessed  upon  the  property  benefited  thereby.  The  question, 
80  fiur  as  this  provision  may  apply  to  the  case  under  considera- 
tion, is  whether  the  substitution  of  new  curb  stones  and  gutters 
for  old  ones,  are  repairs.  If  they  are  not,  the  previous  proviso 
ions  of  the  act  making  those  improvements,  under  certain  peculiar 
circiimstances,  the  subject  of  local  taxation,  would  have  been 
unnecessary.  That  cannot  be  presumed,  and  if  the  maxim  that 
the  statute,  so  far  as  it  goes,  is  its  own  best  expositor,  is  applied, 
it  would  follow  that  the  improvements  in  question  are  included 
in  the  term  "  repairs."  The  interpretations  given  by  Walker 
are  '<  reparation,  supply  of  loss,  restoration  after  dilapidation,-' 
The  last  definition  would  seem  to  include  whatever  might  be  re- 
quisite to  restore  the  positive  usefulness  of  a  depressed  street. 
The  charter  to  Brooklyn  seems  to  require  that  the  expenses  of 
new  works  should  be  borne  by  those  who  are  directly  and  spe- 
cially benefited  by  them,  and  it  includes  as  new  work  all  that 
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may  be  necessary  by  reason  of  nonconformity  to  the  ordinances 
of  the  common  council.  That  must  have  reference  to  the  ordi- 
nances existing  at  the  time  when  the  original  work  is  done,  as 
is  evident  from  the  exemption  in  cases  where  the  want  of  con- 
formity is  the  result  of  the  action  of  the  common  council.  When 
a  street  has  been  once  put  in  a  condition  conformable  to  what  is 
required  at  the  time,  it  seems  to  me  that  whatever  is  subse- 
quently done  to  it  for  the  purposes  of  a  street^  whether  in  im- 
proving an  existing  constituent,  or  substituting  a  new  one,  or  in 
adding  some  material  required  by  a  new  regulation,  comes  ap- 
propriately under  the  head  of  repairs,  and  as  such  becomes  a 
general  charge  upon  the  city. 

Upon  the  whole,  it  seems  to  me  that  the  proceedings  of  the 
defendants  and  their  officers,  in  the  matter  in  question,  were 
null  and  void,  and  that  they  should  be  so  declared  by  the 
judgment  of  this  court. 

[Dutchess  General  Term,  April  8,  1856.  Brown,  S.  B.  Strong  and 
RockweUj  Justices.] 
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Company. 

The  admission  of  improper  evidence,  wiienevor  it  may  have  ipjared  a  party,  is 
groand  for  a  new  trial. 

Where,  in  an  action  to  recover  damages  for  the  killing  of  the  plaintiff's  horses, 
upon  the  defendants'  rail  road,  through  the  carelessness  and  negligeuce  of  the 
servants  and  agents  of  tho  defendants,  the  plaintiff  examined  but  one  witness 
as  to  that  charge,  and  he  effectually  disproved  it ;  Held  that  the  judge  erred  in 
refusing  to  charge  the  jury  that  the  plaintiff  had  wholly  fkiled  to  prove  the 
charge  of  carelessness  and  negligence ;  as  the  jury  might  have  supposed,  from 
such  refusal,  that  there  was  some  evidence  going  to  show  carelessness,  negli- 
gence or  improper  conduct  in  the  servants  or  agents  of  the  defendants,  and 
rendered  a  verdict  against  them  upon  that  charge. 

Where  the  complaint  in  such  action  averred  that  the  plaintiff's  horses  had  escaped 
from  his  close  into  the  close  of  divers  other  persons  between  the  plaintiff's  land 
and  the  rail  road,  and  the  proof  was  that  there  was  but  one  intermediate  close; 
Held  that  this  was  not  a  fatal  variance,  tho  difference  not  being  essential ;  and 
if  it  were  essential,  that  an  amendment  was  allowable. 
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Whether  a  rail  road  company,  npoD  which  it  is  obligatory  to  make  side  fteoei, 
which  they  have  omitted  to  construct,  are  responsible  for  the  destruction  of 
horses  that  have  wandered  upon  their  track  from  the  field  of  an  a4jacent 
owner,  into  which  they  had  escaped  from  the  land  of  their  owner,  through  a 
defective  ibnoe  which  the  adjacent  owner  was  bound  to  make  ?  Quofre. 

f[IS  was  an  action  to  recover  damages  for  the  killing  of  the 
plaintiff 's  horses,  upon  the  rail  road  of  the  defendants,  by 
the  locomotive.  The  plaintiff,  in  the  first  count  of  his  complaint, 
alleged  that  he  was  the  owner  of  two  horses,  of  the  value  of 
$500,  and  that  the  defendants  were  possessed  of  a  certain  steam 
carriage  called  a  locomotive,  which  was  under  the  care,  govern- 
ment and  direction  of  the  defendants'  servants,  who  were  driving 
the  same  on  and  along  the  defendants'  rail  road,  and  that  the 
defendants,  by  their  said  servants,  so  carelessly  and  improperly 
drove,  governed  and  directed  the  same,  that  they  ran  over,  struck 
and  killed  the  plaintiff's  horses ;  and  that  by  means  of  the  prem^ 
ises  the  plaintiff  was  forced  and  obliged  to  pay  out  and  expend 
large  sums  of  money  in  procuring  other  horses.  The  second 
count  alleged  that  the  plaintiff  was  lawfully  possessed  and  in 
the  occupation  of  a  certain  close,  piece  or  parcel  of  land,  situate 
d&c,  and  the  defendants  were  possessed  of,  and  in  the  occupa- 
tion of  a  certain  other  close,  piece  or  parcel  of  land,  situate  &c^ 
and  contiguous  to  and  next  adjoining  the  plaintiff's  close ;  and 
that  the  defendants,  by  reason  of  their  possession  of  their  said 
olose,  of  right  ought  to  have  repaired  and  amended,  and  still  of 
right  ought  to  repair  and  amend  the  fence  between  the  said 
close  of  the  plaintiff  and  between  the  close  of  divers  other  per- 
sons whose  land  adjoins  the  defendants'  said  close,  to  prevent 
cattle  lawfully  feeding  and  depasturing,  or  being  in  those  closes 
from  erring  and  escaping  from  and  out  of  the  one  into  the  other  of 
said  closes  through  the  defects  and  insufficiencies  of  the  fences 
which  the  defendants  ought  to  repair  and  amend,  and  doing  dam- 
age in  those  respective  closes ;  yet  that  the  defendants  wrongfully 
and  unjustly  suffered  and  permitted  the  said  fences  between  the 
said  close  of  the  plaintiff  and  the  said  close  of  divers  other  owners 
of  land  and  the  said  close  of  the  defendants  to  be  and  continue 
ruinous,  prostrate,  fallen  down,  out  of  repair,  &c.  whereby  the 
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plaintiff  ^s  horses,  lawfully  feeding  and  depasturing  in  his  said 
close,  on  d&c,  went,  erred  and  estrayed  from  and  out  of  the  same, 
and  through  the  defects,  and  the  want  of  a  fence  along  the  said 
close  of  the  defendants,  and  were  run  foul  of,  struck  and  killed 
with  a  certain  steam  carriage  of  the  defendants.  The  third  count 
alleged  that  the  def^Sndants  were  possessed  of  a  certain  close  lying 
near  to,  and  in  the  immediate  vicinity  of  the  plaintiff's  close, 
which  said  close  of  the  defendants  was  occupied  by  them  for  the 
extension  of  their  roil  road  from  the  Harlem  river  through  the 
county  of  Westchester,  by  means  of  which  occupation  the  de- 
fendants were  bound  to  repair  fences,  &^. ;  and  their  neglect  ta 
do  so,  was  alleged,  and  the  killing  of  the  plaintiff's  horses,  on 
the  rail  road,  in  consequence  of  such  neglect. 

The  answer  was  a  general  denial  of  the  matters  stated  in  die 
complaint. 

The  action  was  tried  at  the  Westchester  circuit  in  October, 
1847,  before  Justice  Morse.  It  was  proved  that  in  May,  1846, 
a  pair  of  horses  belonging  to  the  plaintiff  were  run  over  by  a 
freight  train  of  the  defendants  and  killed ;  that  the  Bronx  river 
and  Isaac  Burpo's  land  lay  between  the  plaintiffs  land,  where 
the  horses  were  pastured,  and  the  rail  road ;  that  the  rail  road 
on  the  side  next  Burpo's  land  was  not  fenced  so  as  to  exclude 
cattle  or  horses  from  straying  upon  the  rail  road  from  Burpo's 
land.  It  appeared  by  the  tracks  of  the  horses  that  they  crossed 
the  Bronx  river,  from  the  plaintiff's  pasture,  climbed  the  bank 
and  passed  on  to  Burpo's  land  at  a  place  where  two  or  three 
lengths  of  the  fence  between  Burpo  and  the  river  were  gone, 
and  thence  crossed  Burpo's  land  and  so  got  upon  the  rail  road 
track,  at  the  place  where  there  was  no  fence. 

Lyman  Seely,  a  witness  produced  on  the  part  of  the  plaintiff, 
testified  that  he  knew  a  pair  of  horses,  the  horses  in  question ; 
he  sold  the  plaintiff  the  horses ;  sold  him  one  in  the  summer  of 
1839,  and  the  other  in  December,  1839,  or  January,  1840.  The 
plaintiff  offered  to  prove  by  this  witness,  what  the  horses  in 
question  were  worth  in  1840,  which  was  objected  to  as  irrele- 
vant, by  the  counsel  for  the  defendants  ;  whereupon  the  plain- 
tiff's counsel  said  he  should  follow  up  the  proof  by  the  testimony 
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of  the  witness,  that  he  had  frequently  seen  the  horses  since, 
and  up  to  the  time  of  their  being  killed.  His  honor  the  circuit 
judge  overruled  the  objection,  and  admitted  the  testimony ;  and 
to  his  opinion  and  decision  the  counsel  for  the  defendants  ex- 
cepted. The  witness  then  stated  that  the  horses  were  worth,  at 
the  time  he  sold  them,  $275 ;  which  was  the  price  the  plaintiff 
gave  for  them ;  one  was  7  and  the  other  6  years  old  when  the 
plaintiff  bought  them.  Witness  did  not  see  the  horses  fre- 
quently after  the  sale^:  saw  them  a  few  times ;  don't  recollect 
how  long  before  they  were  killed  that  he  saw  them.  The  coun- 
sel for  the  plaintiff  then  put  to  the  witness  this  question  :  Did 
you  see  the  horses  within  a  year  before  they  were  destroyed  ? 
To  which  question  the  counsel  for  the  defendants  objected,  stat* 
ing  that  the  inquiry  ought  to  be  restricted  to  some  time  near  to 
the  time  when  the  horses  were  destroyed.  His  honor  the  circuit 
judge  overruled  the  objection,  and  to  his  opinion  and  decision 
the  defendants'  counsel  excepted.  The  witness  answered  that 
he  did  not  recollect  of  seeing  them.  The  counsel  for  the  defend- 
ants then  moved  the  court  that  the  previous  answer  of  this  wit- 
ness, as  to  the  price  for  which  he  sold  the  plaintiff  these  horses, 
be  rejected  on  the  ground  that  the  plaintiff's  counsel  had  not 
followed  up  that  testimony  as  he  had  stated  that  he  would  do* 
His  honor  the  judge  overruled  the  objection,  stating  that  it 
could  go  to  the  jury  for  what  it  was  worth  ;  and  to  his  opinions 
and  decision  the  counsel  for  the  defendant  excepted.  This  wit- 
ness being  asked  by  a  juror  what  was  the  value  of  the  horses 
when  they  were  killed,  answered  that  he  did  not  know.  Ephraim 
Dunning,  another  witness  called  by  the  plaintiff's  counsel,  stated 
that  in  May,  1840,  he  was  freight  agent  for  the  defendants  from 
White  Plains  to  New  York ;  knows  where  Isaac  Bnrpo's  land 
is,  and  the  culvert  between  him  and  Badeau.  In  the  latter  part 
of  the  month  of  May,  1846,  a  pair  of  horses  were  run  over  by 
the  freight  train  of  the  defendants  ;  he  was  in  the  forward  car 
next  the  engine  ;  the  rail  road  on  the  west  was  not  fenced  from 
the  adjoining  land.  By  the  appearance  they  struck  the  horses 
in  the  culvert.  The  culvert  was  12  feet  span.  It  killed  the 
horses ;  a  man  by  the  name  of  Watson  was  running  the  engine 
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at  the  time  for  the  defendants.  Being  cross-examined,  he  stated 
that  they  left  White  Plains  at  about  half  past  12  at  night,  and 
about  an  hour  afterwards  they  struck  the  horses.  When  they 
left  the  Plains  it  was  very  dark  and  misty,  and  threatening 
rain ;  and  continued  dark  until  about  half  an  hour  after  striking 
the  horses,  and  then  it  commenced  raining  hard — that  it  was  as 
dark  a  night  as  he  ever  saw.  That  he  should  not  think  they 
were  running  over  8  ioailes  an  hour,  if  that.  Had  been  running 
very  cautiously  and  easily,  uncommonly  slow  and  with  care. 

The  counsel  for  the  plaintiff  having  rested  his  cause,  the  de- 
fendants' counsel  moved  that  the  plaintiff  be  nonsuited,  because, 
1.  The  plaintiff  has  failed  to  show  that  the  defendants  carelessly 
and  improperly  drove  their  engine ;  and  that  it  was  through 
their  carelessness,  negligence  and  improper  conduct,  that  the 
plaintiff's  horses  were  killed.  And,  therefore,  the  plaintiff  has 
not  sustained  his  action  as  set  forth  in  the  first  count  of  his  dec- 
laration. 2.  Because  the  proof  of  the  plaintiff  does  not  sustain 
the  cause  of  action  as  set  forth  in  the  second  count  of  the  decliir 
ration ;  as,  in  the  second  count  it  is  alleged  that  the  closes  of 
the  plaintiff  and  defendants  join,  ^nd  that  the  defendants  were 
bound  to  support  the  fence  between  their  close.  When,  from 
the  testimony,  it  appears  that  the  closes  did  not  join,  which  was 
a  material  variahce  from  the  allegations  contained  in  the  second 
count.  8.  Because  the  plaintiff  has  not  sustained  his  cause  of 
action  as  set  forth  in  the  third  count,  as  in  that  count  the  plain- 
tiff alleges  that  his  horses  escaped  from  his  close  into  the  closes 
of  divers  other  persons,  lying  between  the  close  of  the  plaintiff 
and  the  close  of  the  defendants,  when,  from  the  testimony,  it  ap- 
pears that  there  was  but  one  close,  viz.  of  Isaac  Burpo,  between 
the  plaintiff's  and  defendants'  closes.  4.  Because  the  testimony 
does  not  show  any  cause  of  action  against  the  defendants,  for  it 
is  proved  that  the  horses  passed  from  the  close  of  the  plaintiff 
on  to  the  close  of  said  Burpo,  through  the  insufficient  fences  of 
Burpo,  and  then  over  Burpo's  land  to  the  defendants'  land,  and 
therefore  the  horses  were  trespassers  on  the  defendants'  land, 
and  if  any  injury  happened  to  them,  under  the  circumstances  of 
this  case,  the  plaintiff  could  not  recover  of  the  defendants,  but 
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his  remedy  ii  Against  Barpo,  by  reason  of  his  insufficient  fence^ 
5.  That  if  the  horses  (and  such  was  the  proof)  were  wrongflilly 
on  the  defendants'  close,  and  were  injured  through  the  careless- 
ness of  the  defendants,  yet  this  action  would  not  lie,  as  the  de* 
fendants  were  in  the  lawful  exercise  of  their  rights.  But  the 
circuit  judge  denied  the  motion  for  a  nonsuit,  to  which  opinion 
and  decision  the  counsel  for  the  defendants  excepted,  for  the 
reason  that  each  of  said  grounds  for  nonsuit  was  sufficient. 

The  counsel  for  the  defendants  then  produced  a  witness  who 
testified  that  he  knew  the  horses  of  the  plaintiff  at  the  time 
they  were  killed ;  they  were  worth  from  fifty  to  sixty  doUafs  a 
piece.  The  testimony  was  then  closed,  and  the  counsel  tot  the 
defendants  requested  the  judge  to  charge  the  jury  that  the 
plaintiff  had  not  sustained  his  cause  of  action  as  set  forth  in  the 
first  count  of  his  declaration,  as  he  had  not  proved  that  the  de- 
fendants drove  their  engine  carelessly,  negligently  or  improp- 
erly, but  carefully,  slowly  and  cautiously ;  but  his  honor  the 
judge  refused  so  to  charge  the  jury,  and  the  defendants'  counsel 
excepted.  The  defendants'  counsel  further  requested  the  judge 
to  charge  the  jury,  that  the  testimony  of  the  plaintiff  did  not 
sustain  the  cause  of  action  as  set  forth  in  the  second  count  of 
his  declaration,  and  the  circuit  judge  so  instructed  the  jury. 
The  counsel  for  the  defendants  then  requested  the  judge  further 
to  charge  the  jury,  that  the  plaintiff  had  not  sustained  the  third 
and  last  count  in  his  declaration,  because  by  the  said  count  it 
was  alleged  that  the  plaintiff's  and  defendants'  closes  were  sep- 
arated from  each  other  by  closes  of  different  owners,  over  which 
the  horses  in  question  passed  to  the  defendants'  close,  when,  by 
the  evidence,  it  appeared  there  were  not  different  owners  of  dif- 
ferent lands  between  the  plaintiff's  and  defendants'  closes,  bat 
the  land  of  Isaac  Burpo  only,  and  that  the  horses  did  not 
pass,  as  alleged  in  that  count,  from  the  plaintiff's  close  over 
the  land  of  divers  owners  or  of  divers  persons  to  the  defendants' 
close,  but  that  they  passed  over  the  land  of  Burpo  only.  The 
judge  refused  so  to  charge  the  jury,  and  the  defendants'counsel 
excepted.  The  counsel  for  the  defendants  further  requested 
the  judge  to  charge  the  jury,,  that  if  the  horses  passed  from  the 
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plaintiff's  close,  over  the  close  of  Burpo,  on  to  the  close  of  the 
defendants,  the  horses  were  trespassers  on  the  defendants'  land, 
without  regard  to  the  sufficiency  of  the  intermediate  fences ;  but 
the  judge  refused  so  to  charge  the  jury,  to  which  the  counsel  for 
the  defendants  excepted.  The  defendants'  counsel  then  request- 
ed the  judge  to  charge  the  jury,  that  in  turning  his  horses  into 
his  close,  which  was  separated  from  the  close  of  Burpo  by  an 
insufficient  fence,  two  lengths  of  which  were  entirely  gone,  he. 
the  plaintiff,  was  guilty  of  negligence,  and  if  the  horses  strayed 
upon  the  defendants'  land  and  were  injured,  he  was  not,  under 
the  proof  in  the  case,  entitled  to  recover ;  but  the  judge  refused 
so  to  charge  the  jury,  to  which  the  counsel  for  the  defendants 
excepted.  The  counsel  for  the  defendants  then  further  re- 
quested the  circuit  judge  to  charge  the  jury,  that  the  plaintiff 
was  bound  to  keep  his  horses  on  his  own  close,  and  that  if  any 
part  of  the  fence  between  the  plaintiff's  close  and  Isaac 
Burpo's  close  belonged  to  Burpo  to  make  and  keep  in  repair, 
the  onus  probandi  lay  upon  the  plaintiff  to  prove  such  fact, 
either  by  a  decision  of  fence  viewers,  or  by  assignment  be- 
tween the  plaintiff  and  Burpo,  or  by  prescription,  which  the 
plaintiff  had  not  done,  and  therefore  the  horses  were  trespassers 
after  going  out  of  the  plaintiff's  close.  His  honor  refused  so  to 
charge  the  jury,  and  the  counsel  for  the  defendants  excepted. 
But  the  circuit  judge,  instead  thereof,  charged  the  jury, — ^Ist. 
That  in  an  action  on  the  case  for  negligence,  like  the  present,  the 
plaintiff  cannot  recover  if  his  own  negligence  has  contributed  to 
his  own  loss  in  the  premises,  unless  the  act  by  which  the  loss 
has  happened  was  wanton,  or  the  result  of  gross  negligence  on 
the  part  of  the  defendants.  2d.  That  the  general  rule  of  law 
in  relation  to  the  straying  of  domesticated  animals  from  the 
premises  of  one  man  on  to  those  of  another  is,  that  the  owner  of 
the  animals  is  responsible  for  confining  them  upon  his  own  land 
in  all  cases,  unless  there  be  a  statutory  provision,  an  agreement 
of  the  parties,  or  a  prescription  by  which  division  fences  are  to 
be  maintained.  8d.  That  there  is  evidence  in  this  cause  proper 
for  you  to  consider,  and  from  which  you  have  a  right  to  infer  and 
find  that  the  plaintiff  was  bound  by  agreement  or  prescription 
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to  maintain  one  part  of  the  fence  between  his  land  and  Burpo's 
on  his  side  of  the  river,  and  Burpo  to  maintain  the  other  part 
of  the  fence  on  his  side  of  the  river.  4th.  That  the  act  of  May 
9,  1836,  made  applicable  to  the  defendants  by  the  act  of  May  7, 
1840,  provides  that  the  defendants  "  shall  erect  and  maintain 
sufficient  fences  npon  the  sides  of  the  route  of  their  road."  If  the 
defendants  have  not  erected  or  maintained  such  fences  along  their 
road,  and  you  find  that  the  plaintiff's  horses  were  killed  through 
the  neglect  of  the  defendants  to  erect  or  maintain  such  fence 
opposite  the  land  of  the  plaintiff,  without  any  negligence  on  the 
part  of  the  plaintiff  other  than  in  turning  his  horses  into  his 
own  land,  and  their  passing  over  the  land  of  Burpo,  through  a 
defective  fence  between  the  plaintiff's  land  and  Burpo's,  and 
which  Burpo  was  bound  to  keep  in  repair,  and  across  Burpo's 
land  on  to  the  track  of  the  defendant's  rail  road,  there  being  no 
fence  along  the  rail  road  there  as  required  by  said  acts,  then 
the  plaintiff  is  entitled  to  a  verdict  for  damages  sustained  in  the 
loss  of  his  horses.  To  which  4th  point  of  said  charge  the  coun- 
sel for  the  defendants  excepted.  The  jury  returned  a  verdict 
for  the  plaintiff  for  $110  damages  and  six  cents  costs. 

/.  W.  Tompkins,  for  the  plaintiff. 

C  W.  Sandford,  for  the  defendants. 

By  the  Coiirt,  S.  B.  Strong,  J.  The  judge  before  whom 
this  action  was  tried  clearly  erred  in  permitting  one  of  the  plain- 
tiff's  witnesses  to  state  what  had  been  the  value  of  his  horses 
in  1839  and  1840,  upwards  of  six  years  before  they  were  killed, 
and  what  he  had  then  paid  for  them,  and  in  refusing  to  strike 
out  such  evidence  when  the  witness  failed  to  connect  what  he 
had  stated  with  their  value  at  the  time  of  the  accident.  As 
there  were  exceptions  to  both  the  admission  and  refusal,  we  are 
bound  to  yield  to  them,  unless  we  are  satisfied  that  they  did  not 
by  any  possibility  prejudice  the  defendants.  Believing,  myself, 
that  the  rule  often  operates  unjustly,  I  have  frequently  endeav- 
ored to  confine  its  operation  within  what  I  conceived  to  be  rea- 
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sonable  bounds,  but  without  much  success,  as  our  judges  have 
generally  thought  that  they  were  bound  to  apply  it  rigidly,  and 
that  the  legislature  alone  could  furnish  the  appropriate  remedy. 
In  this  case,  the  evidence  improperly  admitted  may  have  in- 
duced the  jury  to  exceed  the  minimum  price  mentioned  by  the 
only  other  witness  who  testified  upon  that  point ;  and  therefore 
the  defendants  may  have  been  (although  they  probably  were 
not)  injured,  and  for  that  reason  they  are  entitled  to  a  new  trial. 

I  think,  too,  that  the  judge  erred  in  refusing  to  charge  the 
jury,  conformably  to  the  request  of  the  defendants'  counsel,  that 
the  plaintiff  had  wholly  failed  to  prove  the  first  count  of  the  com- 
plaint, charging  that  the  horses  had  been  killed  through  the 
carelessness,  negligence  and  improper  conduct  of  the  defendants' 
servants.  The  plaintiff  examined  but  one  witness  as  to  that 
charge,  and  he  effectually  disproved  it.  He  testified  that  the 
train  ran  over  the  horses  shortly  after  midnight,  when  it  was 
dark  and  misty — as  dark  a  night  as  he  ever  saw — and  that  they 
were  running  very  cautiously  and  easily,  uncommonly  slow,  and 
with  care.  As  the  judge  refused  to  instruct  the  jury  that  the 
plaintiff  had  failed  to  maintain  his  first  count,  they  may  have 
supposed  that  there  was  some  evidence  going  to  show  careless- 
ness, negligence,  or  misconduct  in  the  defendants'  servants,  and 
rendered  a  verdict  against  them  upon  that  charge.  It  is  not 
probable  that  they  did,  but  it  is  not  always  easy  to  account  for 
the  verdicts  of  juries,  particularly  against  rail  road  companies ; 
and  as  it  is  possible  that  the  defendants  have  suffered  by  the 
omission  of  the  judge  to  instruct  the  jury  properly  upon  this 
point,  they  are  entitled  to  a  new  trial  on  their  exception  as  to  that. 

The  defendants  were  wrong  in  their  supposition  that  there 
was  a  fieital  variance  between  the  averment  in  the  third  count 
that  the  plaintiff's  horses  had  escaped  from  his  close  into  the 
close  of  divers  other  persons  between  the  plaintiff's  land  and 
the  rail  road,  and  the  proof  that  there  was  but  one  intermediate 
close.  The  difference  was  not  essential ;  and  if  it  had  been,  an 
amendment  of  the  charge,  making  it  strictly  conformable  to  the 
proof,  would  have  been  then,  and  now,  allowable. 

The  only  point  of  much  difficulty  in  the  case  is  whether  a  rail 
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road  company,  upon  which  it  is  obligatory  to  make  side  fences, 
which  they  have  not  done,  are  responsible  for  the  destruction  of 
horses  that  have  wandered  upon  their  track  from  the  field  of 
an  adjacent  owner,  into  which  they  had  escaped  through  a  de- 
fective fence,  which  he  was  bound  to  make,  from  the  adjoining 
land  of  the  proprietor  of  those  animals  ?  The  defendants  were 
bound  by  their  act  of  incorporation  to  fence  their  road.  {Laws 
0/1836,  cA.  268,  §  8,  p.  374.)  The  44th  section  of  the  general 
rail  road  act  of  1850  {Laws  of  that  year,  pp.  234,  235)  pro- 
vides that  until  the  companies  shall  fence  their  roads  they  shall 
be  liable  for  all  damages  which  shall  be  done  by  their  agents  or 
engines,  to  cattle,  horses  or  other  animals  thereon.  In  the  con- 
struction of  this  act  of  1850  we  have  decided  that  it  did  not 
prevent  the  applicability  of  the  common  law  principle  that  one 
could  not  recover  for  a  loss  to  which  his  own  negligence  and 
misconduct  had  essentially  contributed.  {Marsh  v.  The  New 
York  and  Erie  Rail  Road  Company,  14  Barb.  364.)  If  then 
the  plaintiff  in  this  case  had  wrongfully  or  negligently  suffered 
his  horses  to  escape  and  go  upon  the  rail  road,  he  would  not  be 
entitled  to  any  redress.  It  is  alleged  that  he  was  careless  in 
turning  his  horses  into  a  field  when  he  must  have  known  that 
there  was  no  fence,  or  at  any  rate  not  a  sufficient  fence  to  pre- 
vent their  escape  on  to  that  part  of  the  rail  road  in  the  immedi- 
ate vicinity.  There  was  some  carelessness  in  that,  if  the  defect 
in  the  fence  was  known  to  the  plaintiff,  but  the  carelessness,  so 
far  as  it  related  to  the  rail  road,  was  by  reason  of  the  omission 
of  the  company  to  fence  their  road.  If  that  had  been  done, 
there  would  not  have  been  any  exposure.  I  doubt,  therefore, 
whether  the  defendants  can  avail  themselves  of  a  characteristic 
resulting  entirely  from  their  own  wrong.  Then  as  to  the  strict 
matter  of  right,  the  plaintiff  was  justified  in  turning  his  horses 
into  his  own  field,  although  his  adjoining  neighbor's  part  of  the 
partition  fence  was  defective,  and  he  was  excusable  if  by  reason 
of  such  defect  they  escaped  into  the  adjoining  field.  Whether, 
if  they  passed  beyond  that,  into  another  close,  by  reason  of  a 
culpable  omission  of  the  owner  to  fence  it  at  all,  he  was  still  ex- 
cusable, is  a  question  of  some  difficulty.     Ordinarily,  where  one 
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is  bound  to  fence  at  all,  it  is  only  as  against  an  adjoining  owner. 
If  the  cattle  of  others  wander  upon  his  land,  although  it  may 
not  be  fenced  at  all,  the  owners  are  liable  for  the  damage.  They 
are  considered  to  be  guilty  of  a  wrongful  act,  and  that  would 
prevent  a  recovery  by  them  of  any  damage  resulting  from  the 
trespass,  or  to  which  it  had  been  essentiially  instrumental.  Or- 
dinarily, one  is  bound  to  adopt  such  measures  as  ^re  necessary 
to  secure  his  cattle  upon  his  own  land,  and  if  they  essape  he  is 
responsible  for  their  wandering  upon  the  land  of  any  other  than 
the  adjoining  proprietor  who  has  neglected  to  make  or  repair 
his  part  of  the  partition  fence.  If  there  had  been  no  provision 
relative  to  the  construction  of  fences  on  rail  roads,  beyond  that 
which  I  have  quoted  from  the  act  of  1886,  the  liability  thrown 
upon  the  defendants  would  have  been  simply  to  construct  the 
whole  fence,  instead  of  a  part  of  it  only.  That  would  not  have 
extended  it  so  far  as  to  increase  the  privileges  of  others  than 
those  whose  lands  adjoin  their  road.  Whether  the  general  rail 
road  act  could  confer  additional  private  rights  upon  those  whose 
property  is  not  directly  affected  by  the  road,  at  the  expense  of 
those  who  have  vested  rights  of  property,  under  pre-existing 
laws,  may  be  very  questionable.  I  expressed  an  opinion,  in  the 
case  of  Marsh  v.  The  New  York  and  Erie  Rail  Road  Com- 
pany^  that  it  was  competent  for  the  legislature  to  add  the  pro- 
vision in  question,  as  essential  to  the  safety  of  passengers  and 
freight.  My  brother  Brown  expressed  a  different  opinion.  I 
am  unwilling  to  decide  so  important  a  question  in  a  case  where 
the  point  is  not  necessarily  involved  in  the  aspect  in  which  it  is 
presented  to  us. 

Upon  the  first  two  points  which  I  have  considered  there 
should  be  a  new  triftl.    Costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 

[Dutchess  General  Term,  April  6,  1866.     Brovm,  S,  B,  Strong  and 
Roekwdl,  Justices.] 
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Where,  after  the  commencement  of  proceedings  for  the  sale  of  premises  under  a 
loan  office  mortgage,  the  term  of  office  of  one  of  the  commiteioners  of  loans 
expires,  and  no  successor  is  appointed  and  qualified,  the  remaining  commis- 
sioner has  no  power  to  proceed  alone,  and  sell  the  premises. 

A  sale  by  a  single  commissioner,  under  such  circumstaDces,  being  nnantborized 
by  the  statute,  is  nuU  and  void  and  cannot  divest  any  right 

If  a  successor  to  the  commissioner  whose  term  expires  is  appointed,  but  he  omits 
to  file  his  bond  within  the  requisite  time,  and  thus  in  effi3ct  refuses  to  act,  the 
old  commissioner  holds  over,  and  is  bound  to  act  ]  and  his  associate  has  not 
the  powers  of  sole  commissioner. 

Where  powers  are  conferred  upon  a  number,  to  act  collectively,  and  especially  in 
mattera  involving  any  discretion,  it  is  an  indication  that  the  association,  if  not 
the  concurrence,  of  all  h  essential.' 

The  mortgagor's  right  of  possession,  in  case  of  a  loan  office  mortgage,  is  not  de- 
terminable upon  his  mere  defkult  in  making  payment.  The  prooeedingB  spe- 
cified in  the  statute  are  requisite,  to  divest  such  right,  and  if  those  proceedings 
are  not  conducted  in  a  legal  manner,  the  mortgagor  can  defend  his  possession, 
as  against  a  purchaser  claiming  under  the  mortgage  sale. 

APPEAL  by  the  defendant,  from  a  jadgment  entered  upon 
the  verdict  of  a  jury.     The  action  was  brought  to  recover 
the  possession  of  a  lot  of  land  situate  in  Williamsburgh ;  and 
judgment  was  entered  for  the  plaintiff  that  he  recover  possession 
of  the  premises  described  in  the  complaint.     Bichand  A.  Cooke 
being  seised  of  the  premises  mentioned  in  the  complaint,  on  the 
29th  July,  1837,  with  his  wife  executed  a  mortgage  thereon  to 
the  loan  commissioners  for  the  county  of  Kings,  for  $1200. 
Subsequently,  about  the  7th  of  May,  1838,  Cooke  and  wife  con- 
veyed the  premises  to  James  Pell,  the  plaintiff,  subject  to  the 
said  mortgage,  which  the  plaintiff  assumed  and  agreed  to  pay, 
with  the  interest.     The  interest  on  said  mortgage  remsdning 
unpaid  on  the  first  Tuesday  of  October,  1842,  and  for  twenty- 
three  days  thereafter,  the  commissioners  met,  and  on  the  26th 
of  October,  (4th  Wednesday,)  1842,  declared  the  mortgage  fore- 
closed in  consequence  of  the  non-payment  of  interest  due  on  the 
first  Tuesday  of  that  month.     They  directed  notice  of  sale  to  be 
published  and  posted  in  pursuance  of  the  statute,  which  was 
done  accordingly.     Immediately  after  the  publication  of  such 
»^oticc,  and  in  Nov.  1842,  the  term  of  office  of  Bernardus  J.  Ry- 
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der,  one  of  such  loan  commissioners,  ejqpired  by  efflaz^of  time, 
«nd  he  thereupon  ceased  to  act,  and  refused  to  act,  as  such  com- 
missioner. John  A.  Emmons  was  appointed  as  commissioner  in 
the  place  of  Ryder,  but  never  filed  his  bond,  or  qualified,  or  en- 
tered upon  the  duties  of  said  ofSice,  and  no  one  since  appointed 
has  qualified.  Theodore  Eames,  the  other  commissioner,  who 
had  been  the  associate  of  Ryder,  being  after  the  expiration  of 
Ryder's  term,  and  his  refusing  to  act,  the  sole  commissioner  for 
the  county  of  Kings,  proceeded  to  perform  the  seyeral  acts  in 
reference  to  said  mortgage  and  mortgaged  premises,  which  the 
statute  requires  to  be  done.  On  the  first  Tuesday  of  February, 
1843,  he  exposed  the  mortgaged  premises  for  sale,  and  there  be- 
ing no  bids  by  any  person  for  it,  it  was  passed,  and  stood  over 
to  the  third  Tuesday  of  September.  Soon  after  his  so  exposing 
the  premises  for  sale,  he  proceeded  to  take  possession  of  the 
mortgaged  premises,  pursuant  to  the  requirements  of  the  stat- 
ute, and  afterwards,  on  the  first  day  of  August,  1843,  caused  the 
aecond  and  dae  notice  to  be  given  and  posted,  &c. ;  and  on  the 
third  Tuesday  of  September,  1843,  after  due  notice  aud  posting, 
^.,  proceeded  to  expose  the  premises  at  public  sale,  and  no 
person  bidding  the  amount  at  which  the  premises  had  been  ap- 
praised, the  property  was  bid  in  by  the  commissioner,  for  the 
people  of  the  state.  The  state  afterwards,  by  patent,  granted 
the  premises  to  Josiah  Blackwell,  through  whom  the  defendant 
claims  by  regular  chain  of  title. 

Young  4*  Ruthven,  for  the  appellant.  I.  After  the  expira- 
tion of  the  term  of  office  of  Bemardus  J.  Ryder,  and  his  there- 
upon ceasing  and  declining  to  act,  Theodore  Eames  being  sole 
commissioner  for  the  county  of  Kings,  his  acts  done  as  such 
commissioner  were  valid  and  effectual  as  if  such  acts  had  been 
done  by  two  commissioners  jointly,  in  pursuance  of  the  act. 
(1.)  After  the  expiration  of  Mr.  Ryder's  term,  and  his  ceasing 
and  declining  to  act,  there  was  a  vacancy  in  the  office  of  one  of 
the  loan  commissioners  for  Kings  county.  {See  1  R.  S.  M  ed. 
p.  100 ;  also  p.  121,  §  12  ;  ;>.  125,  §  36.  Sess.  Laws  o/1837, 
p.  121,  §§  13, 14,  23,  30.     The  People  v.  Van  Horne,  18  Wefid. 
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516, 618.  Tappan  v.  Gray,  9  Paige,  610, 11,  ^c.)  (2.)  When 
there  is  a  vacancy  in  the  office  of  the  commissioners,  the  remain- 
ing sole  commissioner  is  entitled  to  act  alone,  vhen  necessary 
to  prevent  a  failure  of  justice.  {Downing  y.  Rugar,  21  Wend, 
178, 182,  afid  cases  there  cited.  Rosehoom  v.  Mosher,  2  Denio, 
61.  Meaklngs  v.  Cromwell,  2  Sand/,  S.  C.  Rep.  612,  616. 
S.  C.  1  Selden,  136.)  (3.)  Upon  a  fair  construction  of  section 
28  of  the  act  of  1837,  {Sess.  Laws  of  1837,  p.  121,)  in  case  of 
a  vacancy  existing  in  the  office  of  one  of  the  loan  commissioners 
at  the  time  prescribed  in  the  statute  for  the  sale  of  the  land,  the 
remaining  commissioner  may  act  alone  in  the  performance  of 
those  acts  which  the  statute  requires  to  be  done  at  such  time, 
as  well  as  in  the  mere  execution  of  the  deed  to  the  purchaser. 
{Compare  §  23  with  §§  82  and  33.)  (4.)  The  act  to  confirm  the 
official  acts  of  the  commissioner  for  loaning  certain  moneys  of 
the  United  States,  of  the  county  of  Kings,  passed  May  12, 1846, 
is  applicable  to  the  official  acts  of  Theodore  Eames,  in  reference 
to  the  premises  in  question^  performed  by  him  as  such  commis- 
sioner, after  the  expiration  of  the  term  of  office  of  his  associate 
commissioner,  and  before  a  successor  to  such  associate  had  been 
duly  qualified.  And  that  said  acts  of  Mr.  Eames  were  thereby 
confirmed,  and  are  to  be  held  to  be  of  the  same  force,  effect  and 
validity,  as  if  such  acts  had  been  performed  or  transacted  by 
two  commissioners  jointly.  {Sess.  LawsoflM6.p.  261.  But- 
ler v.  Palmer,  1  Hill,  324,  328,  880,  836;  Johnson  v;  Burrell, 
2  id.  238.  Morse  v.  Goold,  1  Kernan,  281,  286,  ^c.  WaUer 
V.  Bawn,  8  Mass.  R.  468.  See  Dashy.  Van  Kleeck,  7  John. 
477.)  (6.)  But  were  it  to  be  held  that  a  valid  sale  could  not  be 
jnade  by  one  commissioner,  even  in  case  of  a  vacancy,  it  does 
not  follow  that  the  proceedings  of  the  Commissioner  in  this  in- 
stance were  void.  For  in  this  case  no  sale  of  the  premises  was 
made  on  the  first  Tuesday  of  February ;  there  being  no  bids,  it 
was  passed  over  until  the  third  Monday  of  September.  In  the 
meantime,  possession  was  taken  for  the  state.  The  acts  of  the 
commissioner  in  thus  passing  it  over  and  taking  possession  were 
ministerial,  and  might  well  be  done  by  one  commissioner,  espe- 
cially where,  as  in  this  case,  there  was  but  one  to  act. 
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II.  Aside  from  the  mere  question  of  the  validity  of  the  acts 
of  Mr.  Eames,  as  sole  commissioner,  after  the  first  Tuesday  of 
February,  1843,  the  title  and  right  to  possession  had  passed 
from  the  plaintiff.  He  oannbt  therefore  maintain  this  action. 
(1.)  After  the  first  Tuesday  of  February,  1843,  and  after  pos- 
session taken  by  the  commissioner,  on  behalf  of  the  state,  the 
mortgagor  was  foreclosed,  and  his  right  to  possession  ceased. 
At  most  he  had  only  a  right  to  redeem.  {Sess.  Laws  of  1837, 
p.  129,  §§  30,  33.  Jackson  v.  Voarhis,  9  John.  129.  Brawn 
V.  Wilbur,  8  Wend.  657,  and  cases  there  cited.)  The  statute 
of  1837  differs  from  that  of  1808,  in  this,  that  it  allows  the 
mortgagor  to  retain  possession  until  the  1st  Tuesday  of  Febru- 
ary, after  which  time  the  mortgagor  is  as  absolutely  foreclosed, 
both  as  to  title  and  right  to  possession,  as  he  was  held  to  be  un- 
der  the  former  law  after  default.  The  words  creating  the  differ- 
ence between  the  two  statutes  are  clear  and  unambiguous,  and 
their  effect  cannot  be  extended  by  construction.  {President, 
4-c.  V.  The  People,  9  Barb.  170.  Rue  v.  Alter,  5  Denio,  120.) 
(2.)  The  commissioner  upon  taking  possession  after  the  first 
Tuesday  of  February,  1843,  was  seised  of  the  premises  as  trustee 
for  the  state,  subject  perhaps  to  a  right  of  the  mortgagor  to  re- 
deem before  a  valid  sale.  {Defining  v.  Smith,  3  John.  Ch. 
382,  337.)  (3.)  After  default  of  the  mortgagor,  in  Oct.  1842, 
and  the  possession  of  the  premises  taken  for  the  state  after  the 
first  Tuesday  of  February,  1843,  the  fee  vested  in  the  people  of 
this  state,  subject  to  the  right  of  redemption  provided  in  the 
statute,  and  subject  to  the  execution  of  the  power  of  sale  conferred 
by  the  statute  upon  the  commissioners.  (2  R.  S.  14,  {§  58,  59, 
49,  3d  ed.  Brown  v.  Wilbur,  8  Wend.  659,  661.)  The  de- 
fective execution  of  the  power  by  the  commissioner,  (if  defective 
it  was,)  could  not  impair  the  title  of  the  state  in  the  premises. 
(4.)  After  possession  taken  on  behalf  of  the  state  subsequent  to 
the  first  Tuesday  of  February,  1843,  the  commissioners  or  those 
holding  under  the  people  of  the  state  are  to  be  considered  as 
mortgagees  in  possession  after  'defitult  of  the  mortgagor.  The 
mortgagor,  his  representatives  or  assigns,  cannot  maintain  eject- 
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ment  against  the  mortgagee  so  in  possession.    {Jackson  ▼.  Mink- 
ler,  10  John.  480.    Jackson  v.  Bowen,  7  CoweUj  13.) 

^An  Townshend,  for  the  respondent.  I.  The  sale  was  ille- 
gal and  void,  and  the  entry  by  Eames  was  as  a  trespasser. 
{Olmsted  v.  Elder,  1  Selden,  144.)  The  fact  that  Ryder'a 
term  of  o£Sce  expired  before  the  sale,  did  not  excuse  his  non- 
attendance,  nor  authorize  a  sale  by  a  single  commissioner. 
(1  R.  S.  328,  §  12,  Ath  ed.) 

n.  The  law  confirming  the  acts  of  Eames  cannot  operate  to 
divest  the  property  of  the  respondent.  {Powers  v.  Bergen^  2 
Sielden,  367.) 

III.  The  mortgage  offers  no  bar  to  the  plaintiff's  right  to  re- 
cover. The  defendant,  as  the  grantee  of  the  land,  could  not 
defend  his  possession  by  the  mortgage  lien.  {Jackson  v.  Bran- 
son, 19  John,  325,  dted  and  approved  in  Didcenson  v.  Jacksotiy 
6  Cowen,  149.  McFarland  v.  Wheeler,  26  Wend.  46T.)  The 
defendant  waved  this  lien  by  setting  up  a  claim  to  the  fee, 
( Young  V.  Hunter,  2  Selden,  207.)  The  lien  should  have  been 
pleaded.  {Code,  §  262.  Brazill  v.  Isham,  2  Keman,  9.  Far- 
mers* Loan  Co.  v.  Edwards,  26  Wend.  555.  White  v.  Spetti- 
gue,l&M.^  W.60S.  Dewey  r.Hoag,  15 Barb.  365.  King 
V.  Merch.  Ex.  Co.,  1  Selden,  557.  Runt/an  v.  Mersereau,  11 
John.  534,  said  to  be  settled  law,  26  Wend.  559.  Barber  v. 
Carp,  1  Kern.  397.    Field  v.  Mayor  of  N.  Y.,  2  Selden,  179.) 

By  the  Court,  S.  B.  Strong,  J.  I  would  gladly  make  a  dis- 
position of  this  cause  favorably  to  the  defendant  if  I  could  do 
so,  consistently  with  the  rules  of  law,  for  he  has  acted  in  good 
faith,  and  performed  substantially  what  could  be  required  from 
him.  The  &,vlt  which  vitiates  his  defense  was  that  of  a  public 
officer,  in  which  he  had  no  participation.  If,  however,  he  has 
any  rights  in  the  property  in  question  they  are  of  an  equitable 
character,  and  cannot  be  enforced  or  sustained  in  the  present 
action. 

The  premises  in  dispute  were  mortgaged  by  B.  A.  Cooke 
and  his  wife  to  the  loan  commissioners  of  the  county  of  Kings, 
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on  the  29th  of  July,  1887.  Default  having  been  made  in  the 
payment  of  the  interest,  and  the  same  remaining  due  on  the 
first  Tuesday  in  October,  1842,  and  for  twenty- three  days  there- 
after, the  two  commissioners,  on  the  29th  day  of  that  month, 
declared  the  mortgage  foreclosed,  and  thereupon  duly  published 
a  notice  that  such  premises  would  be  sold  on  the  first  Tuesday 
of  the  following  February.  In  the  intermediate  time  the  term 
of  office  of  Mr.  Ryder,  one  of  the  commissioners,  expired,  and 
he  thereupon  ceased  to  act  in  that  capacity.  A  successor  was 
appointed,  but  he  never  qualified,  and  Mr.  Eames,  the  other 
commissioner,  conducted  the  subsequent  proceedings  aloAe; 
there  not  having  been  any  other  proper  associate  appointed 
until  they  had  terminated.  Mr.  Eames,  as  commissioner,  ex- 
posed the  premises  for  sale  on  the  first  Tuesday  in  February, 
1843,  but  there  being  no  bids,  the  matter  stood  over  until  the 
third  Tuesday  in  the  following  September.  In  the  intervening 
time  he  took  possession  of  the  mortgaged  premises,  and  adver- 
tised them  for  sale  on  the  last  mentioned  day,  when  he  made 
an  attempt  to  sell  them,  but  no  one  offering  the  requisite  amount, 
he  bid  them  in  for  the  state.  They  were  afterwards  patented  by 
the  state  to  Blackwell,  under  whom  the  defendant  claims  title. 
Cooke,  the  mortgagor,  and  his  wife,  conveyed  the  premises,  sub- 
ject to  the  incumbrance,  to  the  plaintiff,  in  May,  1838. 

The  c^ce  of  the  associate  commissioner  (Mr.  Ryder)  had 
not  been  absolutely  vacated  according  to  the  provisions  of  the 
revised  statutes,  when  any  of  the  transactions  to  which  I  have 
alluded  took  place.  The  specified  instances  of  vacancy  are  the 
death  of  the  incumbent,  his  resignation,  his  removal  firom  office, 
his  ceasing  to  be  an  inhabitant  of  the  state  or  district,  his 
conviction  of  an  infamous  crime,  his  refusal  to  take  the  oath  or 
to  file  his  official'  bond  when  one  is  required,  and  the  decision 
of  a  competent  tribunal  annulling  his  election  or  appointment. 
(1  R.  S.  122,  §  34.)  By  another  provision  of  the  revised  stat- 
utes, (1  R.  S.  117,  §  9,)  any  officer  (except  certain  judicial 
officers)  who  shall  have  entered  upon  the  duties  of  his  office  is 
required  to  continue  to  discharge  such  duties,  although  his  term 
of  office  shall  have  expired,  until  a  successor  in  such  office  shall 
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be  duly  qualified.  Although  the  proposed  sucoessor  had  omiin 
ted  to  file  his  bond  within  the  requisite  time,  and  m  effect 
refused  to  act,  and  there  was  one  of  the  instances  of  vacancy 
specified  in  the  34th  section  to  which  I  have  alluded,  yet  that 
is  qualified  by  the  9th  section ;  and  taking  the  two  together, 
(and,  as  they  were  passed  at  the  same  time,  that  is  the  proper 
way  to  conaider  them)  the  old  officer  whose  term  had  expired 
had  not  only  the  right,  but  was  bound,  to  act.  It  would  seem 
to  follow,  and  I  think  it  does,  that  under  those  circumstancea 
the  associate  fully  'm  office  had  not  the  powers  of  sole  com- 
missioner. 

As  a  general  rule,  statutes  conferring  powers  upon  officers, 
relative  to  the  divesture  of  estates,  are  construed  strictly. 
Titles  to  our  property  are  so  important  that  they  should  not  be 
compulsorily  destroyed  or  affected,  except  by  means  clearly  de- 
fined and  closely  pursued.  Where  powers  are  conferred  upon 
a  number  to  act  collectively,  and  especially  in  matters  involving 
any  discretion,  it  is  an  indication  that  the  association,  if  not  the 
concurrence  of  all  is  essential. 

The  two  commissioners  acted  together  in  October,  1842,  and 
what  was  then  done  by  them  was  legal.  They  then,  pursuant 
to  the  30th  section  of  the  act  of  April  4th,  1837,  became  seised 
in  fee  simple  of  the  mortgaged  premises  to  the  uses  mentioned  in 
that  act,  but  the  mortgagor,  his  heirs  and  assigns  had  the  right 
of  possession  e^ressly  reserved  to  him  or  them  until  the  first 
Tuesday  of  February  thereafter,  and  to  redeem  the  same  as  sub- 
sequently provided,  According  to  the  decision  of  the  court  of 
appeals  in  Olmsted  v.  JEJlder,  (1  Selden^  144,)  the  mortgagor 
bad  the  right  of  possession,  as  against  strangers,  until  the  sub- 
sequent nieasure^  required  by  the  statute  to  divest  such  right 
Imd  been  pursued.  It  was  also  held  in  that  case  that  a 
sale  by  one  comnassioner  was  unauthorized ;  that  the  purchaser, 
although  subsequently  receiving  a  deed  from  both  commissioners, 
acquired  no  title;  that  he  could  not  be  deemed  an  assignee  of 
Ihe  mortgiige,  as  the  commissioners  had  no  right  to  assign  it ; 
tnd  that  cong^qucritly  such  purchaser  was  a  stranger,  and  could 
ttot  protect  his  po&eession  against  the  mortgagor.     The  differ- 
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ence  between  that  case  and  the  present  one  is,  that  there  the 
defendant  derived  title  under  a  deed  from  the  commissioners, 
and  here  the  defendant  has  received  a  patent  from  the  state. 
But  as  neither  was  authorized  by  law,  both  must  be  equally 
ineffectual. 

If  the  right  of  possession  until  the  first  Tuesday  in  Febru- 
ary, 1843,  had  been  made  determinable  upon  the  default  of  the 
mortgagor  alanej  in  express  terms,  then  as  there  was  such  de- 
fault the  title  of  the  state  would  have  become  absolute,  and  the 
possession  of  the  defendant  would  have  been  protected.  But 
the  statute  does  not  so  declare.  It  is  quite  apparent  that  the 
subsequent  proceedings  specified  in  the  statute  were  requisite 
to  divest  the  right  of  possession  of  the  original  owner.  If  the 
state  officers  had  done  nothing  subsequent  to  the  publication  of 
the  advertisement  of  sale,  in  October,  1842,  it  could  not  be  sup- 
posed that  the  mortgagor's  right  of  possession  was  gone.  What 
was  done  by  a  single  commissioner,  after  that,  being  unauthor- 
ized by  the  statute,  was  null  and  void,  and  could  not  divest  any 
right. 

The  28d  section  of  the  act  of  April  4, 1887,  authorizing  one 
commissioner  to  execute  a  deed,  where  there  is  a  vacancy  in  the 
office  of  commissioner,  in  cases  where  a  sale  had  been  regularly 
made,  certainly  implies  that  without  an  express  enactment  the 
statutory  powers  cannot  be  exercised  by  one  alone,  in  any  emer- 
gency. 

The  statute  of  May  12,  1846,  providing  that  the  acts  of  the 
one  commissioner  after  the  expiration  of  the  term  of  office  of 
his  associate,  and  before  a  successor  had  been  duly  qualified, 
should  be  of  the  same  force,  effect  and  validity  as  if  they  had 
been  performed  by  two  commissioners  jointly,  could  not,  and 
did  not,  act  retrospectively,  so  as  to  take  away  any  existing 
right.  We  hold  our  rights  of  property  under  a  higher  power, 
which  cannot  be  overthrown  by  the  legislature. 

The  judgment  should  be  affirmed. 

[Dutchess  General  Term,  April  8,  1866.  Broicn,  ^ST.  B.  Strong  and 
Roektpellj  Justices.] 
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Since  the  code,  it  is  not  neoessaiy,  in  aii  action  founded  upon  a  statute,  that  the 
'  complaint  should  contain  any  direct  allusion  to  the  statute. 

It  is  only  necessary  to  state,  in  the  complaint,  a  time  subsequent  to  the  adoption 
of  the  statutory  provision. 

It  is  still  the  rule,  however,  that  the  complaint  must  state  all  the  fiicts  which  are 
requisite  to  bring  the  case  within  the  statute. 

A  merely  inferential  charge  of  misconduct  or  negligence,  in  the  defendants,  is 
not  sufficient,  in  an  action  which  is  not  founded  upon,  and  did  not  exist  at, 
common  law,  but  is  based  wholly  upon  a  statute. 

In  such  cases  there  must,  in  order  to  sustain  the  action,  be  a  positive  allegaUon 
not  only  of  the  acts,  but  of  the  qualifications,  if  any,  prescribed  by  the 
statute. 

Thus  where,  in  an  action  under  the  act  of  December  18,  1847,  to  recover  dam- 
ages of  the  defendants  for  causing  the  death  of  the  plaintifi*'s  intestate  by 
their  wrongfhl  act,  neglect  or  de&ult,  the  complaint  charged  that  on  &c.  the 
defendants  possessed  and  occupied,  as  a  granary  for  storing  grain  for  the 
use  of  their  brewery,  the  loft  of  a  building  which  had  been  negligently,  care- 
lessly and  improperly  constructed,  and  was  by  reason  thereof  unfit,  from 
weakness,  for  the  business  to  which  the  defendants  applied  it,  of  whtch 
they  had  notice ;  that  they  had  deposited  an  unusual  quantity  of  barley,  in 
the  loft,  more  than  the  outer  wall  could  bear,  in  consequence  of  its  weak  and 
insecure  state  and  improper  construction,  whereby  the  wall  was  pressed  out, 
and  fell  upon  an  ai^oiningshop  belonging  to,  and  used  by  H.  &,  Co.  in  which 
the  deceased  was  then  at  work,  and  that  he  was  killed  by  the  fall  of  said  wall, 
"  owing  to  the  carelessness,  negligence  and  fault  of  the  defendants  in  using 
said  building  in  its  weak  and  insecure  statr,  and  in  overloading  the  same ;" 
HM  that  the  complaint  was  defective ;  the  only  improper  act,  negligence  or 
defiLult  directly  averred  being,  in  the  construction  of  the  building,  without 
any  allegation  that  the  defendants  then  owned  the  building. 

But  it  was  further  held  that  this  was  a  defect  which  was  cured  by  verdict. 

The  common  law  rule,  relative  to  the  efiect  of  a  verdict  in  curing  defects,  im- 
perftctions  or  omissions  in  pleadings,  has  not,  ii  seems  been  abolished  by  the 
code. 

APPEAL  by  the  defendants,  from  a  judgment  entered  at  a 
special  term,  after  a  trial  at  the  circuit.  The  action  was 
brought  by  the  plaintiiF  as  administratrix  of  Enoch  S.  Brown, 
deceased,  to  recover  damages  of  the  defendants  for  causing  the 
death  of  her  intestate  by  their  wrongful  aot,  neglect,  or  default. 
The  deceased  was  killed  by  the  falling  of  the  wall  of  a  building 
in  Broome  street  in  the  city  of  New  York,  occupied  by  the  de- 
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fendants,  but  belonging  to  others,  upon  a  blacksmith  shop  ad- 
joining, in  which  he  was  at  work.  The  defendants  carried  on 
the  business  of  brewing,  and  the  loft  of  the  building  which  fell 
was  occupied  by  them  as  a  granary  for  storing  grain,  large 
quantities  of  which  had  been  deposited  there  on  the  morning 
previous  to  the  accident.  Upon  the  trial  and  after  the  counsel 
for  the  plaintiff  had  concluded  his  opening,  the  counsel  for  the 
defendants  moved  the  court  to  dismiss  the  complaint,  on  the 
following  grounds :  1.  That  the  plaintiff  had  sued  as  adminis- 
tratrix, and  seeks,  by  the  complaint,  to  recover  as  such  at  com- 
mon law.  2.  That  she  cannot  recover  at  common  law.  If 
entitled  to  recover,  it  is  only  under  the  act  entitled  "  an  act  re- 
quiring compensation  for  causing  death  by  wrongful  act,  neglect 
or  default,  and  the  tfct  amending  the  same."  {Laws  of  1847, 
p.  575.  Laws  of  1849,  p.  388,  amendatory  to  above  act.) 
3.  That  the  complainant  makes  no  allusion  to  her  right  to  re- 
cover under  the  statute.  In  order  to  give  her  the  right  to 
recover,  it  ought  to  have  concluded  "  that  as  such  administra- 
trix she  claims  to  have  sustained  damage  according  to  the  form 
(or  by  virtue)  of  the  act  of  the  legislature  of  the  state  of  New 
Tork,  entitled  '  an  act  requiring  compensation  for  causing  death 
by  wrongful  act,  neglect  or  default,'  and  the  act  amending  the 
same,  to  the  sum  of  $5000,  for  which  she  prays  judgment 
against  the  defendants,"  or  to  have  concluded  the  complaint 
not  at  common  law,  but  in  language  referring  to  the  above  men- 
tioned acts  of  the  legislature,  and  show  that  under  and  by  virtue 
of  these  acts  she  is  entitled  to  recover.  4.  Having  omitted 
to  do  so,  is  fatal  to  her  right  to  recover  in  this  action  under 
the  complaint.  The  judge  denied  the  motion,  and  the  defend- 
ants excepted.  At  the  conclusion  of  the  testimony,  the  counsel 
for  the  defendants  renewed  the  motion  for  a  dismissal  of  the 
complaint  on  the  several 'grounds  above  mentioned.  This  mo- 
tion was  also  denied,  and  the  defendants  excepted.  The  jury 
found  a  verdict  in  &vor  of  the  pkdntiff,  for  $4000. 

E,  Z>.  Culver  and  /.  M.  Van  Cott,  for  the  plaintiff. 

J.  W,  C.  Leveridge  and  T.  /.  McKissocky  for  the  defendants. 
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By  the  Court,  S.  B.  Strong,  J.  It  has  always  been  ens- 
tomary,  and  was  foimerly  deemed  necessary,  in  an  action  found- 
ed upon  a  statute,  to  invoke  it  speciaHy,  in  the  declaration.  It 
is  well  settled,  however,  that  the  courts  are  bound  to  take  notice 
of  public  statutes  without  their  being  specified  in  the  pleading; 
and  that  it  is  only  necessary  to  state  facts  which  bring  the  case 
within  the  act.  (1  Chit,  ofi  PL  218,  and  the  cases  referred  to 
in  note  q,)  The  citation  formerly  required  was  therefore  rather 
a  matter  of  form  than  of  substance.  The  code  abolishes  the 
pre-existing  forms  of  pleading,  (§  140,)  and  so  far  as  relates  to 
the  complaint  requires  only  a  plain  and  concise  statement  of  the 
facts  constituting  a  cause  of  action.  The  existence  of  a  legal 
principle,  whether  of  common  law  or  founded  upon  a  statute, 
cannot  be  deemed  one  of  the  essential  facts  which  it  is  necessary 
to  state.  It  was  formerly  held,  too,  that  in  an  action  founded 
upon  a  recent  statute  it  was  necessary  to  aver  that  the  cause 
arose  after  the  passage  of  the  act.  It  seems  to  me  that  all  that 
can  be  requisite,  under  our  present  liberal  system  of  pleading, 
is  to  state  in  the  complaint  a  time  subsequent  to  the  adoption 
of  the  statutory  provision.  That  may  be  deemed  prima  facie 
the  true  time ;  and  although  the  parties  are  not  confined  to  that, 
yet  if  it  should  appear  by  the  evidence  that  the  transaction  oc- 
curred at  too  early  a  date,  that  would  be  a  ground  for  a  nonsuit. 
There  does  not  now  seem  to  be  any  sufficient  reason  for  requir- 
ing any  direct  allusion  to  the  statute,  in  the  complaint. 

It  is  still  the  rule,  however,  and  should  be,  that  the  complaint 
should  state  all  the  facts  which  are  requisite  to  bring  the  case 
within  the  statute.  Without  them,  (conjunctively  when  all  are 
required)  when  the  right  depends  wholly  upon  the  statute,  there 
can  be  no  valid  cause  of  action.  The  act  under  wbich  this  suit 
was  instituted  {Laws  of  1847,  p.  575,  §  Ij)  provides  that  the 
action  may  be  maintained  "  whenever  the  death  of  a  person  shafl 
be  caused  by  wrongful  act,  neglect  or  defjiult,  and  the  act,  neg- 
lect or  default  is  such  as  would  (if  death  had  not  ensued)  bave 
entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,"  and  devolves  the  liability  upon 
those  who  would  have  been  responsible  if  the  injured  party  had 
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survived.  In  this  case  the  complaint  charges  that  at  the  time 
of  the  disaster,  and  for  some  time  prior  thereto,  the  defendants 
possessed  and  occupied,  as  a  granary  for  storing  grain  for  the  use 
of  their  brewery,  the  loft  of  a  building  which  had  been  negli- 
gently, carelessly  and  improperly  constructed,  and  was  by  reason 
thereof  unfit,  from  weal^neas,  for  the  business  to  which  the  de- 
fendants applied  it,  of  which  they  had  notice.  That  on  the 
morning  before  the  accident  the  defendants  deposited  an  unu- 
sual quantity  of  barley  in  the  lofib,  more  than  the  outer  wall 
could  bear,  in  consequence  of  its  weak  and  insecure  state 
and  improper  construction,  whereby  the  wall  was  pressed  out, 
and  fell  upon  an  adjoining  blacksmith's  shop  belonging  to,  and 
used  by  B.  Hoe  60  Co.,  in  which  the  deceased  was  then  at  work, 
and  that  he  was  killed  by  the  fall  of  said  wall,  '^  owing  to  the 
carelessness^  fiegligence  and  fatUt  of  the  defendants  in  using 
said  building  in  its  weak  and  insecure  state,  and  in  overloading 
the  same."  The  only  improper  act,  negligence  or  de&ult,  dir 
rectly  averred  in  the  complaint,  was  in  the  construction  of  the 
building.  As  it  is  not  averred  that  the  defendants  then  owned 
it — and  indeed  it  is  apparent  from  the  case  that  they  did  not — 
the  fault  in  the  original  structure  was  not  imputable  to  them,  nor 
can  they  be  rendered  responsible  for  it,  except  that  its  known 
weakness  might  be  an  element  in  the  charge  of  carelessness  in  its 
use.  The  defendants  were  not  liable  except  for  their  own  mis- 
conduct, and  that,  in  reference  to  the  edifice  in  question,  could 
have  been  only  in  its  use.  The  complaint  states  that  the  de- 
fendants deposited  in  the  loft  a  greater  quantity  of  barley  than 
what,  from  the  defects  in  its  construction,  (known  to  them,)  it 
could  bear ;  but  it  is  not  averred  that  in  this  they  acted  wrong- 
fully, negligently,  or  culpably.  It  is  subsequently  averred 
that  by  the  fall  of  the  wall  owing  to  the  carelessness,  negligence 
and  fault  of  the  defendants  in  using  the  building  in  its  weak  and 
insecure  stat^,  the  disaster  was  caused.  This  is  not,  as  I  have  * 
already  remarked,  a  direct,  but  it  is  a  merely  inferential,  charge 
of  misconduct ;  and  that  is  not  sufficient,  in  an  action  which  is 
not  founded  upon,  and  did  not  exist  at,  common  law,  but  is  based 
wholly  upon  the  statute.    In  such  cases  there  must,  in  order  to 
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BQStain  the  action,  be  a  positive  allegation  not  only  of  the  acts, 
but  of  the  qnalifications,  if  any,  prescribed  by  the  statute.  I 
am  inclined  to  think,  however,  that  this  defect  is  cured  by  the 
verdict,  within  the  rule  laid  down  in  Williams^  note  to  Soun- 
ders' Reports,  (1  Saund,  228,  a,  n.  1.)  It  is  there  said  that 
when  there  is  any  defect,  imperfection,  or  omission  in  any  plead- 
ing, whether  in  substance  or  form,  which  would  have  been  a 
fatal  objection  upon  demurrer,  if  the  issue  joined  be  such  as 
necessarily  required  on  the  trialproof  of  the  facts  so  defectively 
or  imperfectly  stated  or  omitted,  and  without  which  it  is  not  to 
be  presumed  that  either  the  judge  would  direct  the  jury  to  give, 
or  the  jury  would  have  given,  the  verdict,  such  defect,  imper- 
fection or  omission  is  cured  by  the  verdict,  by  the  common  law. 
This  rule  has  been  often  mentioned  with  approbation,  and  it 
has  not,  I  think,  been  abolished  by  the  code. 

The  difficulty  in  my  mind  has  resulted  from*  that  part  of  the 
charge  of  the  learned  judge  to  the  jury  where  he  instructed  them 
that  if  the  accident  resulted  from  the  insufficiency  of  the  brew- 
house,  or  from  its  being  overloaded  with  barley,  the  defendants 
were  liable.  Consistently  with  this  the  jury  might  have  ren- 
dered a  verdict  for  the  plaintiff  simply  by  reason  of  the  original 
defective  construction  of  the  building,  or  from  its  being  over- 
loaded on  account  of  such  defect,  although  it  might  not  have  been 
known  to  them  nor  they  guilty  of  negligence  in  not  detecting 
it,  and  they  might  have  been  free  from  any  actual  misconduct. 
The  counsel  for  the  defendants  did  not,  however,  except  dis- 
tinctly to  this  part  of  the  charge,  nor  call  the  attention  of  the 
judge,  particularly,  to  its  objectionable  feature.  If  that  had 
been  done,  he  might  have  qualified  what  he  had  said  by  instruct* 
ing  the  jury  that  in  order  to  throw  any  responsibility  upon  the 
defendants  by  reason  of  original  defects  in  the  construction  of 
the  building,  it  was  necessary  that  it  should  appear  either  that 
they  were  known  to  the  defendants,  or'would  have  been  discov- 
ered by  them,  but  for  culpable  inattention.  There  was  much 
in  the  evidence  to  show  that  the  deficiencies  were  so  palpable 
that  they  must  have  been  known  to  those  who  were  constantly 
occupying  and  using  the  loft  where  they  existed.     As  the  coun- 
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sel  for  the  defendants  did  not  object^distinctly,  to  that  portion  of 
the  charge  to  which  I  have  last  alladed,  the  omission  to  qualify 
it  cannot  now  avail,  under  the  rigid  rule  applicable  to  excep- 
tions. Neither  can  the  objection  be  available  on  a  case,  as  it 
is  apparent  from  the  entire  charge  that  it  must  have  conveyed 
to  the  jury  the  general  impression  that  to  justify  a  verdict  for 
the  plaintiff  it  must  satisfactorily  appear  that  the  defendants 
had  been  guilty  of  some  misconduct  within  the  statutory 
description. 

The  act  of  April  7, 1849  {Laws  of  that  year,  p.  888,  §  1) 
clearly  authorized  the  personal  representative  of  the  deceased 
to  maintain  the  action. 

The  damages  found  by  the  jury  are  large,  and  I  should  have 
been  better  satisfied  with  a  verdict  for  a  less  amount ;  but  the 
excess  is  not  so  great  as  to  warrant  the  inference  of  any  im* 
proper  influence  upon  the  minds  of  the  jury,  and  therefore  their 
verdict  should  stand. 

Upon  the  whole,  I  have  come  to  the  conclusion,  although  with 
some  hesitation,  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 

[Dutchess  General  Term,  April  8,  1866.  Br<nmf  S»  B.  Strong  and  RoeJ^ 
wdlj  Justicea.] 


Miller  and  others,  commissioners  of  highways  of  the  town  of 
Walkill,  vs,  Thp  New  York  and  Erie  Rail  Road  Co. 

The  usual  reservation  to  the  legislature,  in  an  act  Incoiparating  a  rail  road  com- 
pany, of  the  power  to  alter,  modify  or  repeal  It,  will  not  authorize  the  passage 
of  an  act  purporting  to  allow  the  local  authorities  to  take,  in  efifect,  a  part  of 
the  road  belonging  to  the  company,  and  to  impose  a  serious  burthen  upon 
the  latter,  wiUiout  making  them  any  compensation. 

Accordingly  lield  that  the  legislature  could  not,  under  such  a  reservation  in  a 
charter,  pass  a  subsequent  act,  requiring  the  rail  road  company  to  cause  a 
proposed  new  street  or  highway  laid  out  by  the  commissioners  of  highways, 
to  be  taken  across  their  track,  and  to  cause  all  necessary  embankments,  ezca- 
Vol.  XXI.  65 
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vatioDfl  and  otfaer  work  to  be  done  on  their  road  fbr  fliat  pnrpoaei  at  their 
ownezpensa 
The  property  of  public  corporations  is  ao  ^  private  as  to  come  withhi  the  pro- 
hibition of  the  constitution  against  taking  private  property  for  public  use  with- 
out Just  compensatSoD. 

CASE  Bubmitted  for  the  opinion  of  tihe  court,  upon  the  follow- 
ing &ots:  The  plaintiffs  are  commissioners  of  highirays 
of  the  town  of  Walkilli  Orange  coonty.  The  line  of  rail  road 
belonging  to  said  defendants  passes  through  the  said  town,  and 
the  oommissioiiers  have,  according  to  the  i»:o visions  of  the 
statute  in  such  case  made  and  proyided,  laid  out  a  public  road 
or  highway  over  and  across  the  track  and  unimproved  lands  of 
the  New  York  and  Erie  rail  road,  which  proceedings  are  admit- 
ted to  be  regular.  After  the  laying  out  of  said  public  road  or 
highway,  the  plaintiffs  served  a  notice  on  the  defendants,  re- 
quiring them  ^'  to  cause  said  road  or  highway  to  be  taken  across 
the  said  track  as  shall  be  most  convenient  and  useful  for  public 
travel,  and  to  cause  all  necessary  embankm^its,  excavations 
and  other  works,  to  be  done  on  said  road  for  that  purpose  with- 
in thirty  days  after  the  service"  thereof.  This  the  defendants 
have  neglected  to  do.  The  plaintiffs  insist  that  the  defendants  . 
are  bound  to  cause  said  road  to  be  taken,  at  their  own  expense, 
across  their  lands  in  the  manner  specified,  in  complianoe  with 
an  act  of  the  legislature  entitled  an  '^  act  to  regulate  the  con- 
struction of  roads  and  streets  across  rail  road  tracks,''  passed 
March  29, 1853,  and  are  liable,  in  case  of  neglect  or  refusal, 
for  the  penalties  in  said  act  mentioned.  Whereas  the  defend* 
ants  maintain  that  said  act  is  in  direct  violation  of  sec.  6th  of 
article  1st  of  the  constitution  of  this  state,  which  provides  that 
no  person  shall  be  deprived  of  '<  property  without  due  process 
of  law,  nor  shall  private  property  be  taken  for  public  use  with-* 
out  just  compensation,"  and  is  therefore  void ;  and  that  they 
are  not  bound  to  build  said  road  or  highway  according  to  said 
notice,  nor  are  jthey  liable  to  the  penalties  in  said  act  pr&> 
scribed  for  the  refusal  or  neglect  so  to  do.  The  plaintiffs  rely 
upon  §  21,  ch.  224,  Laws  of  1832.  The  question  was  submit* 
ted  to  the  consideration  and  judgment  of  the  court,  under  the 
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provisions  of  the  code  of  procedure,  on  its  merits,  witfioat  re- 
gard to  mere  technicalities  of  matter  or  form. 

C.  C.  MeQuoid,  for  the  plaintiffs.  I.  By  the  act  incorpo- 
rating the  defendants,  {Laws  of  1882,  ch.  224,  {  18,)  the  de- 
fendants possess  the  general  powers  and  are  subject  to  the 
general  restrictions  and  liabilities  prescribed  by  title  S^  eh.  18 
of  part  1st,  B.  8.,  2d  ed.  By  section  8  of  said  chapter,  ^<  The 
charter  of  every  corporation,  that  shall  hereafter  be  graated  by 
the  legislature,  shall  be  subject  to  alteration,  suspension  and 
rq)eal,  in  the  discretion  of  the  legislature.''  By  the  laws  of 
1832,  {ch,  224,  i  21,)  the  legislature  reserves  the  right  at  any 
time  hereafter  to  alter,  modify,  or  repeal  the  act  incorporating 
the  defendants.  The  act  of  March  29,  1853,  is  general,  and 
applies  to  rail  roads  then  constructed,  as  irell  as  those  that  may 
hereafter  be  constructed^  The  defendants  were  created  by  the 
legislature,  and  have  no  powers  except  those  specifically  graat- 
ed by  their  charter.  They  have  no  natural  rights  of  property, 
and  can  only  acquire  and  hold  property  as  pointed  out  and  per* 
mitted  by  the  .legislature. 

n.  The  defendants'  rail  road,  though  private  property  in  a 
certain  sense,  is  still  a  quasi  public  highway,  and  the  nnuung 
of  a  highway  across  it  is  not  depriving  the  defendants  of  the 
ordinary  use  of  their  road ;  nor  is  it  such  an  appropriation  of 
the  defendants'  road,  as  constitutes  a  taking  of  private  property, 
requiring  compensation  within  the  meaning  of  the  constitution. 
(7  Barb.  50&  8  id.  858.)  Nor  is  it  a  taking  not  contem- 
plated by  and  within  the  meaning  of  the  original  charter.  (18 
Barb.  283.)  A  charter  of  incorporation,  like  a  contract  be* 
tween  individuals,  is  to  be  construed  according  to  its  spirit  and 
meaning,  as  well  as  its  letter.    (14  Barb.  560.) 

m.  The  defendants  took  their  charter  subject  to  the  provis- 
ioBB  of  the  revised  statutes  above  referred  to,  as  well  as  to  the 
reservation  in  their  charter.  Such  reservatioA  by  the  legisla- 
ture was  not  repu^ant  to  the  grant,  but  was  a  limitation  there- 
o£    (1  Pa^e,  102.) 

ly.  The  legishiture  having  by  the  charter  reserved  the 
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right  to  alter,  modiiy,  or  repeal,  the  subsequent  exercise  of  such 
right  is  valid,  especially  where  the  alteration  or  modification  does 
not  entirely  change  the  character  and  objecf"  of  the  grant ;  and 
having  reserved  the  right  to  alter  or  modify  in  their  discretion, 
either  can  as  well  be  done  subsequently,  as  if  the  condition  or 
limitation  had  been  inserted  at  the  time  of  granting  the  charter; 
Therefore,  the  act  requiring  the  defendants  to  consiruct  highways 
across  their  road,  is  but  the  legitimate  exercise  by  the  legislature 
of  a  reserved  power  to  alter  or  modiiy  the  defendants^  charter. 

John  X  Monellj  for  the  defendants.  I.  It  is  admitted  in  this 
case,  that  the  lands  which  the  plaintifis  claim  the  right  to  take 
for  a  highway,  belong  to  the  defendants.  (1.)  The  defendants, 
by  their  charter,  are  authorised  to  purchase,  receive  and  hold 
real  estate.  (Laws  of  1832,  ch,  224.)  They  can  convey  the 
same.  Corporations,  by  the  common  law,  had  unlimited  powers 
to  purchase  lands.  (2  Kenfs  Com.  281,  ^c.)  (2.)  The  de- 
fendants took  a  fee  simple  in  their  lands,  for  the  purposes  of 
alienation,  and  a  determinable  fee  for  enjoyment,  (2  Kenfs 
Com.)  and  not  a  mere  easement  as  in  the  case  of  turnpikes  and 
plank  roads.  (5  i>enio,  389,  401.  8£fiff,567.  2jKent.l21.) 
They  can  erect  builiiings  and  sue  for  trespass. 

II.  It  is  admitted  that  the  plaintiffs  claim  the  right  to  take 
the  lands  and  road  track  of  the  defendants,  and  force  them  to 
incur  a  heavy  expense,  without  process  of  law  and  without  com- 
pensation. (1.)  This  is  not  an  alteration  of  the  charter  con- 
sistent with  the  nature  and  objects  of  the  grant,  and  with  the 
rights  of  property  secured  by  the  constitution,  and  therefore  the 
act  of  the  legislature  authorizmg  the  same  is  void.  (18  Wend. 
38.  4  id.  648.)  (2.)  The  case  in  18  Barbour,  660,  relied  upon 
by  the  plaintiffs,  is  not  in  point ;  as  lands  held  by  a  rail  road 
company  are  not  dedicated  to  the  public.  The  j)laintifii3  here 
claim  to  take  the  lands  of  the  defendants  so  that  they  cannot 
enjoy  them ;  they  could  not  sue  for  trespass  upon  them,  nor 
use  them  for  any  purpose.  Bail  road  companies  cannot  take 
turnpikes  without  compensation.  (5  HiU,  175.  (3.)  It  is  in- 
sisted, that  when  highways  are  laid  oat  over  lands  of  a  rail  road 
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company,  they  have  a  right  to  be  heard  as  to  its  necessity ; 
and  that  their  property  when  taken,  must  be  yalued  as  in  ordi- 
nary cases.  (4.) .  The  act  of  the  legislatare  relied  upon  by  the 
plaintiffs,  giyes  commissioners  of  highways  the  right,  if  consti* 
tational,  to  lay  out  a  road  through  the  buildings  and  oyer 
high  banks  of  the  defendants'  road,  without  their  being  heard, 
and  then  forces  them  to  cut  down  fhe  banks,  remove  their 
buildings,  build  cattle  guards  &c.,  for  the  purpose  of  local  con- 
Yenience  or  private  speculation.  This  is  contrary  to  the  pro* 
visions  of  the  constitution  for  the  protection  of  private  property ; 
and  therefore  the  act  is  void)  and  imposes  no  obligation  upon 
the  defendants. 

By  the  Courts  S.  B.  Strono,  J.  The  plaintiffs  contend  that 
the  defendants  are  bound  to  construct  over  and  across  their  rail 
road,  without  compensation,  a  part  of  a  highway  recently  laid 
out  in  the  town  of  Walkill  pursuant  to  the  act  to  regulate  the 
construction  of  roads  and  streets  across  rail  road  tracks,  passed 
March  29, 1853.  The  first  section  authorizes  the  proper  author- 
ities to  lay  out  a  street  or  highway  across  the  track  of  any  rail 
road  without  compensation  to  the  corporation  ovming  said  rail 
road.  The  second  section  requires  the  rail  road  corporation  to 
cause  the  proposed  new  street  or  highway  to  be  taken  across 
their  track,  and  to  cause  all  necessary  embankments,  ezcava* 
tions  and  other  work  to  be  done  on  their  road  for  that  purpose, 
and  (inferentially)  at  their  own  expense.  And  the  third 'section 
imposes  a  penalty  of  $20  for  the  neglect  or  refusal  to  cause  the 
work  to  be  done  within  thirty  days  after  notice,  to  be  recovered 
by  the  officers  laying  out  the  road.  The  plaintiffs,  after  having 
laid  out  the  new  road,  gave  the  notice  required  by  the  act,  to 
the  defendants,  and  as  there  has  been  an  omission  to  perform 
the  requisite  work  within  the  time  limited  by  the  act,  they  now 
seek  to  recover  the  penalty. 

The  act  incorporating  the  defendants  was  passed  on  the  24th 
of  April,  1832.  That  act  did  not  impose  upon  the  company  the 
burthen  of  constructing  new  roads  across  their  rail  road,  but  it 
contained  the  usual  reservation  to  the  legislature  of  the  power 
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to  alter,  modify  or  repeal  it.  The  defendants  constmcted  their 
road  previous  to  the  passage  of  the  act  of  1853,  and  were  using 
it  when  that  act  was  adopted.  The  question  is  whether  the 
power  reserved  to  the  legislature  authorized  the  passage  of  an 
act  which  purported  to  allow  the  local  authorities  to  take  in  ef- 
fect a  part  of  the  road  belonging  to  the  defendants,  and  to  im- 
pose a  serious  burthen  upon  them,  without  making  them  any 
compensation  ;  without  giving  to  them  the  remuneration  which 
the  constitution  in  effect  provides  for  theownei:8  of  private  prop- 
erty taken  for  public  purposes. 

That  the  rail  road  is  the  property  of  the  defendants  there  can 
be  no  doubt.  The  act  of  1853  refers  to  the  corporations  as 
^^  owning"  the  roads.  It  is  not  material  to  inquire  whether 
their  property  in  the  land  and  fixtures  is  absolute  or  qualified. 
The  constitution  {art  1,  $  5)  protects  all  private  property, 
without  any  further  discrimination.  It  has  been  held,  and  no 
doubt  correctly,  that  the  property  of  public  corporations  is  so 
far  private  as  to  be  entitled  to  the  constitutional  protection. 
By  the  terms  of  the  act  of  1853,  the  proper  authorities  may 
take  a  part  of  the  property  of  the  rail  road  company,  for  public 
purposes.  A  burthen  (and  it  may  be  a  very  heavy  one)  is  also 
thrown  upon  the  company  to  make  all  necessary  embankments, 
excavatious  and  other  work  to  facilitate  the  passage  on  the  new 
highway  across  their  rail  road,  calling  of  course  for  the  expen- 
diture of  the  funds  of  the  company.  Can  they  exact  these  sac- 
rifices of  the  property  of  rail  road  companies  without  paying 
them  any  compensation  ?  If  such  arrangements  were  necessaiy 
for  the  safety  of  the  passengers  or  the  freight  conveyed  on  the 
cars,  they  might  doubtless  be  required  of  the  companies,  although 
not  contemplated  when  they  were  organized.  That  would  bring 
them  within  the  powers  reserved  to  the  legislature,  and  oould 
not  violate  the  inhibition  in  the  constitution.  It  would  be  taking 
the  property  of  the  rail  road  companies  for  purposes  connected 
with,  and  for  the  benefit  of,  their  own  institutions.  But  the 
construction  of  new  highways  over  their  road  is  not  for  the  ben- ' 
efit,  but  rather  to  the  injury,  of  the  companies.  The  public  re- 
quiring such  new  roads  may  be  benefited,  and  they,  it  would 
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Beein,  should  bear  the  consequent  burthen.  The  &ct  that  the 
local  commnnities  were  bound  to  defray  the  expenses  of  these 
improyements  would  lead  to  greater  caution  in  their  represent- 
atives in  adopting  them,  and  would  often  prevent  serious  impo- 
sition upon  those  who  have  no  voice  in  the  matter. 

The  plaintiffs  contend  that  the  reservation  in  the  act  incorpo- 
rating the  defendants  justified  this  subsequent  legislative  as- 
sumption of  their  property.  The  legislature  had  probably  a 
right  to  establish  what  characteristics  they  pleased  in  what 
should  be  created  or  acquired  by  their  authority,  and  had  the  act 
incorporating  the  defendants  ariginally  contained  a  clause  re- 
quiring them  to  construct  new  roads  over  their  rail  road  at  their 
own  expense,  they  would  Tiave  taken  their  charter  with  this  bur- 
then. Their  property  would  have  been  subject  to  the  qualifica- 
tion. But  the  provision  ;vras  not  in  the  original  charter,  nor  did 
it  at  all  qualify  their  property  when  it  was  acquired.  The  power 
reserved  to  the  legislature  to  alter,  modify  or  repeal  the  defend- 
ants' charter,  did  not  purport  to  authorize  the  assumption  of 
their  property  without  compensation.  No  power  to  do  that 
could  have  been  reserved,  for  none  such  could  have  existed.  It 
would  be  preposterous  to  say  that  the  legislature  has  the  power 
to  make  any  and  every  requisition  upon  the  defendants  as  a 
condition  of  their  retaining  their  corporate  existence.  To  require 
them,  for  instance,  to  make  donations  to  the  towns  through 
which  their  rail  road  may  pass,  or  to  any  other  body  politic,  or  to 
individuals. 

It  is  not  material  to  inquire  whether  the  legislature  has  a 
right  to  repeal  the  defendants'  charter,  unless  it  has  been  for- 
feited by  the  misconduct  or  neglect  of  its  managers.  It  has 
not  been  repealed,  and  until  it  shall  be,  the  company  is,  and  will 
be,  protected  by  the  constitution,  in  its  rights  of  property. 

There  should  be  judgment  for  the  defendants. 

[PuTCBBM  General  Term,  April  8, 1866.  Brou>%  S.  B,  Strong  and  Roch- 
jgdl^  JujsUoes.] 


520  CASES  m  THE  SUPREME  COURT. 


Ombony  and  Dain  vs.  Jones. 

Where  a  sub-tenant  erects  a  building  upon  the  demised  premises,  which  he 
claims  the  right  to  remove  when  his  tenancy  shall  cease,  he  is  to  be  considered 
the  owner  of  the  building,  within  the  meaning  of  the  first  section  of  the  me- 
chanics* lien  law,  and  proceedings  may  be  instituted  against  him,  under  that 
act,  by  persons  furnishing  materials. 

The  act  does  not  require  that  the  defendant  in  the  proceedings  under  it  shall 
necessarily  be  the  absolute  owner  of  the  soil.  If  he  may  be  considered  aa  tbe 
general  owner  of  the  birilding,  that  is  sufficient.  The  lien  extends  to  his  in- 
terest in  the  building,  and  in  the  land  if  he  has  any. 

Where  B.  erected  a  building  upon  land  occupied  by  him  as  a  sub-tenant,  with 
the  assent  of  the  landlord,  at  his  own  expense,  for  his  own  use,  and  with  the 
declared  intent  of  removing  it,  when  his  occupancy  of  the  land  should  teimi* 
nate,  and  although  the  foundation  was  to  some  extent  imbedded  in  the  earth, 
yet  the  building  was  not  in  any  manner  fkstened  to  it,  nor  to  another  building 
adjoining  it,  and  it  could  be  removed  without  doing  any  damage  to  the  soil,  or 
to  the  other  erection  upon  it ;  it  was  Keld  that  the  building  was  the  property 
of  B.  to  the  extent  required  by  the  statute,  with  the  right  to  remove  it  away 
when  his  tenancy  expired. 

In  a  lease  fVom  J.  to  H.  there  was  a  covenant  by  the  lessee  to  leave  on  the  prenv' 
ises,  at  the  end  of  his  term,  all  trees,  shrubbery,  buildings  &c.  In  a  lesise 
subsequently  executed  by  J.  to  W.  the  lessor  agreed  to  lease  and  rent  the  de- 
mised premises,  with  all  the  prtvUeges  belonging  thereto,  '*  as  enjoyed  by  H." 
Held  that  the  reference  to  the  former  lease  to  H.  was  for  the  purpose  of  defin- 
ing the  privileges  intended  to  be  conferred  by  the  new  lease,  and  did  not  re- 
late to  the  performance  of  covenants  by  the  lessee ;  and  that  consequently  the 
dause  did  not  operate  to  prevent  W.  or  a  sub-tenant  claiming  under  him,  ftom. 
removing  a  building  erected  by  him  upon  the  demised  premises. 

The  objection,  to  proceedings  instituted  to  enfbrce  a  lien  under  the  mechanics' 
lien  law,  that  the  specification  required  by  the  second  section  of  that  act  was  not 
served  upon  the  alleged  owner  within  the  requisite  period,  although  it  may  be 
a  good  defense  fbr  the  owner,  if  he  thinks  proper  to  interpose  it,  cannot,  so 
fkr  as  it  relates  to  his  interest,  or  the  rights  of  those  claiming  under  or  through 
him,  be  raised  by  any  other  persons,  excepting  those  acquiring  rights  before 
the  commencement  of  the  proceedings  to  enfbrce  the  lien. 

APPEAL  by  the  defendaBt  from  a  jaojgment  entered  at  a 
special  term,  on  the  verdict  of  a  jury.  The  action  wag 
brought  to  recover  the  value  of  a  wooden  frame  building,  erect- 
ed by  one  Ward  Barmore  upon  the  defendant's  premises,  while 
said  Barmore  occupied  the  same  as  tenant  of  one  Winant,  a 
lessee  of  the  defendant,  under  a  written  agreement.    The  plain- 
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tifis  claimed  title  to  the  building  under  a  judgment  rendered 
June  25,  1853,  in  proceedings  instituted  in  pursuance  of  the 
provisions  of  the  mechanics'  lien  law,  passed  in  1852,  for  lum- 
ber and  materials  furnished  between  October  6,  1862,  and 
December  29, 1852,  which  were  used  in  the  construction  of  said 
building.  These  proceedings  were  commenced  by  service  of 
the  notices  required  by  law,  on  the  17th  day  of  May,  1853.  The 
premises  were  sold  under  an  execution  issued  upon  said  judg- 
ment, and  the  plaintiffs  derived  title  through  the  purchasers  at 
such  sale.  The  sale  took  place  August  13,  1858.  The  build- 
ing, in  connection  with  Barmore's  interest  in  the  land,  was 
advertised  for  six  weeks  before  the  sale.  Barmore  while  in 
possession,  on  the  10th  of  August,  1853,  released  to  the  de- 
fendant his  interest  in  the  land  on  which  such  building  stood, 
together  with  a  space  of  ten  yards  on  three  sides  thereof  The 
defendant  also,  on  the  19th  of  August,  1853,  took  from  Bar- 
more,  as  tenant  at  will  of  the  Mohegan  lake  house  and  premises, 
an  agreement  to  surrender  possession  of  said  premises  when- 
ever required  to  do  so.  Winant  (the  lessee)  by  an  instrument 
in  writing,  dated  August  27, 1853,  surrendered  to  the  defend- 
ant his  lease  of  said  premises,  he  (said  Winant)  having  a<  chat- 
tel mortgage  upon  this  building,  dated  February  1st,  1853, 
but  no  reference  is  made,  in  the  surrender  of  said  lease,  to  said 
building  or  to  said  chattel  mortgage.  After  the  plaintiffs  had 
rested  their  case  at  the  circuit,  the  defendant  offered  in  evidence 
several  written  instruments,  and  thereupon  moved  for  a  nonsuit 
upon  the  grounds,  1.  That  the  plaintiffs  had  not  proved  any 
valid  title  to  the  building  in  question,  the  lien  law  not  being 
applicable  to  this  case,  and  Barmore,  the  defendant  therein,  not 
being  the  owner  of  the  building,  but  only  tenant  at  will,  and 
having  surrendered  before  any  attempt  to  remove  the  building. 
2.  That  Jones,  the  'defendant  here,  was  not  a  party  to  the  lien 
proceedings,  though  the  general  owner,  and  had  no  opportunity 
of  being  heard  as  to  his  rights.  3.  That  the  lien  law  did  not 
allow  of  the  removal  of  the  building,  and  that  it  is  a  part  of 
the  real  estate  of  the  defendant  Jones,  and  the  law  applies  only 
to  the  case  of  a.  person  furnishing  materials  to  a  contractor 
Vol.  XXL  66 
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'With  the  owner.  4.  By  the  terms  of  the  lease  of  Jones  to 
Hall,  of  February,  1851,  and  the  lease  of  Jones  to  Winant,  of 
October  23d,  1851,  under  which  Barmore  occupied  the  premises, 
all  buildings  put  upon  the  premises  by  the  tenants  were  to  re- 
main on  the  premises,  and  be  the  property  of  the  defendant 
Jones.  The  motion  for  a  nonsuit  was  denied,  to  which  decision 
the  defendant  excepted.  The  jury  found  a  verdict  for  the 
plaintiffs  for  $600. 

E,  Wells  for  the  appellant.  I.  The  judgment  obtained  by 
the  plaintiffs  against  Barmore,  under  the  lien  law  of  1852,  was 
unauthorized  by  the  act  and  was  void.  (1.)  The  defendant  did 
not  appear,  and  the  plaintiffs  were  therefore  bound  to  proceed 
regularly.  (2.)  The  act  gives  a  lien  only  where  plaintiffs  have 
furnished  materials  to  a  contractor  who  has  taken  a  contract  to 
build  for  the  owners.  {Laws  of  1852,  p.  611,  ch.  884,  §§  1,  2, 5.) 
This  is  confirmed  by  the  act  of  April  17,  1854,  which  gives  a 
lien  to  persons  situated  as  these  plaintiffs  were.  {Laws  of 
1854,  p.  1086,  §1.)  Hence  as  the  proceedings  to  bring  the 
lien  to  a  close  are  authorized  only  where  the  plaintiff  had  a 
lien  under  section  1,  these  proceedings  were  entirely  unauthor- 
ized and  void.  {Per  Harris,  J,,  Dressel  v.  French^  7  Prac, 
Rep.  852.  Doughty  v.  Devlin,  1  Smith's  K  T.  Com.  PL 
Rep.  625, 633.)  (3.)  Where  a  lien  is  given,  it  subjects  the 
right,  title  and  interest  of  the  owner  thereto,  and  of  course  re- 
quires that  he  should  be  made  a  party  to  the  proceedings. 
Even  if  the  house  was  removable  by  Barmore  during  his  pes- 
session,  Jones  was  the  owner,  subject  to  that  right,  and  yet 
the  plaintiffs  seek  to  take  away  his  right  without  giving  him  a 
hearing.  {Laws  of  1852,  p.  612,  §  1.  10  Bac.  Ab.  432,  Am. 
ed.  1842.)  (4.)  The  specification  mentioned  in  section  2,  of 
the  act  of  1852,  was  not  served  in  twenty  days  after  the  mate- 
rials were  furnished.  The  last  materials  were  furnished  De- 
cember 29, 1852,  and  the  notice  to  appear  was  not  served  till 
May  17, 1853 ;  hence  by  section  2  of  the  act,  the  plaintiffs  got 
no  lien  upon  the  property.    {Freeman  v.  Cram,  8  Comst.  805.) 

II.  The  plaintiffs  cannot  avail  themselves  of  the  proceedings 
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under  the  lien  law,  as  a  valid  judgment  independent  of  that 
act.  It  purports  on  its  face  to  be  a  special  proceeding  under 
that  act,  and  has  none  of  the  properties  of  an  action,  as  defined 
by  the  code,  §  127  ;  §§  2,  8 ;  §  246.  (1.)  The  court  got  no  ju- 
risdiction of  the  case,  as  no  process  was  served  within  the 
meaning  of  the  code,  and  the  defendant  Barmore  did  not  ap- 
pear, and  the  judgment  is  therefore  void.  Such  a  judgment 
may  be  impeached  by  a  third  person  to  whom  it  is  prejudicial, 
by  plea  and  proof.  {Downs  v.  Fuller^  2  Mete,  186.)  Though 
there  was  jurisdiction,  yet  if  there  was  error,  we  may  avoid  the 
judgment  in  this  action,  for  we  could  not  have  appealed  in  that 
action.  (  Warter  v.  Perry ^  Cro,  Eliz.  199.  RandalVs  case^ 
8  Mod.  Rep.  808.  Com.  Dig.  Error,  D.  6  Dan^s  Mr. 
226.  2  Mete.  Rep.  138.)  (2.)  Had  Jones  been  made  a  party 
to  the  lien  suit,  he  could  have  defended  it  successfully,  as  the  act 
does  not  apply  to  such  a  casow  And  he  is  now  entitled  to  show 
any  defence  which  would  have  availed  him  if  he  had  been  made 
a  defendant  with  Barmore.  (CfristtHdd  v.  Stewart,  4  Cowen, 
468,  469.)  (3.)  The  judgment  in  the  lien  proceedings  purports 
to  be  both  against  the  person  of  Barmore  and  against  the  build- 
ing and  lot  j  whereas  the  act  gives  power  to  the  court,  to  ad- 
judge against  the  property  only.  {Laws  of  1862,  p.  614,  §  8.) 
III.  The  building  in  question,  when  erected,  became  a  part 
of  the  freehold,  and  belonged  to  Jones,  the  landlord,  and  neither 
the  tenant  nor  his  creditors  had  any  right  to  remove  it.  (1.)  It 
never  was  a  personal  chattel,  but  was  a  large  durable  building, 
60  by  30  feet,  built  on  a  stone  foundation  sunk  two  feet  in  the 
ground  ;  the  ground  was  graded  ofi"  and  dug  away  to  the  depth 
of  one  to  two  feet,  the  kitchen  attached  to  the  Mohegan  House 
was  cut  away  and  removed  to  make  room  for  it ;  a  doorway  was 
cut  through  the  south  side  of  the  main  building,  communicating 
with  the  new  building,  and  making  in  fact  one  messuage ;  and 
a  new  picket  fence  was  torn  away  to  make  room  for  it.  (2.)  The 
building  was  not  erected  for  any  purpose  of  trade  or  manufac- 
ture, nor  for  agricultural  uses,  but  solely  as  a  part  of  the  dwel- 
ling house,  and  for  the  convenience  or  pleasure  of  the  inmates. 
(3.)  The  lease  to  Winant,  under  which  Barmore  occupied  as  a 
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tenant  at  Trill,  by  reference  to  a  former  lease  to  S.  Hall,  ez* 
pressly  stipulates  that  all  buildings  put  on  the  premises  shall 
remain  there,  and  belong  to  the  landlord  Jones.  In  this  re- 
spect this  case  differs  entirely  from  Dubois  v.  Kdly,  (10  Barb. 
496,)  which  turned  entirely  on  the  landlord's  license  to  remove, 
and  all  that  Harris,  J.  says  about  the  tenant's  general  right  to 
remove  fixtures  is  obiter,  and  out  of  the  case.  (4.)  The  build- 
ing cannot  be  removed  without  leaving  the  premises  in  a  much 
worse  condition  than  when  Barmore  took  possession,  as  will  be 
apparent  by  reference  to  the  changes  made  when  it  was  erected. 
The  mere  facility  of  removal  without  injury  to  the  fireehold  in 
the  act  of  removal,  is  not  the  criterion.  But  it  is,  was  it  erected 
in  such  a  manner  that  its  removal  will  leave  the  premises  in 
substantially  the  same  condition  as  before  the  erection?  ( Wash- 
bum  V.  Sproat,  16  Mass.  R.  449.)  The  case  of  King  v.  WU- 
combf  (7  Barb.  266,)  was  a  case  of  a  nursery  of  trees  claimed 
by  a  purchaser  under  a  mortgage  sale  ;  the  facts  do  not  apply 
to  this  case,  and  the  general  rule  there  laid  down  by  Harris,  J. 
as  to  tenants'  right  to  remove  fixtures,  is  qualified  as  above,  in 
the  cases  there  cited,  showing  that  such  right  of  removal  exists 
only  where  it  would  not  leave  the  inheritance  in  a  worse  condi- 
tion than  when  the  tenants  took  possession.  In  Dubois  v.  KeUy. 
(10  Barb.  511,)  Harris,  J.  again  affirms  the  qualification  in  the 
same  language — "  The  inheritance  must  be  left  in  as  valuable  a 
condition,  to  the  owner,  as  it  would  have  been  if  the  building 
had  never  been  erected."  That  the  rule  has  this  qualification 
is  also  shown  by  the  following  cases :  Whiting  v.  Brastowj 
(4  Pick,  301.)  Taylor  v.  Townshend,  (8  Mass.  R.  411.)  Wash- 
bum  V.  Sproat,  (16  id.  449.)  Pemberton  v.  Kingj  (2  Deve- 
reux,  376.)  Even  if  the  building  is  used  for  the  purposes  of 
trade,  still  if  the  tenant  expressly  covenants  to  deliver  up  all 
buildings  erected  during  the  term,  he  cannot  remove  them. 
(10  Bac.  Ab.  433,  Am.  ed.  1842.  Naylor  v.  Naylar,  1  Tau^U. 
19.    2  Bam  ^  Ores.  608.) 

IV.  Even  if  the  house  was  of  right  removable,  that  right  not 
being  exercised,  nor  attempted  to  be,  during  the  continuance  of 
Barmore's  or  of  Winant's  termj  ceased  when  Jones  took  pos- 
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sesftion.  {SiackweU  v.  Marksj  5  Shep.  455.  10  Bac.  Ab. 
4B2yAm.  ed.  1842.)  Barmore  surrendered  the  possession  of 
the  ball-room  premises  August  10th,  1853.  Winant  surrender- 
ed his  lease  August  22, 1853,  and  the  plaintiffs  did  not  attempt 
to  remove  the  buildmg  till  September  26th,  about  six  weeks 
after  the  sale,  at  which  time  the  defendant  Jones  was  in  quiet 
possession  of  the  ball-room  and  had  the  key  of  it,  in  pursuance 
of  the  agreement  with  Barmore,  dated  August  19,  1853. 

y.  Barmore  being  only  a  tenant  at  will  of  the  premises  and 
ball-room,  had  no  interest  which  could  be  levied  on  and  sold^ 
and  the  plaintiffs  got  no  title  under  the  sale ;  and  it  being  sold 
under  their  judgment,  they  are  chargeable  with  notice  of  the 
extent  of  the  tenant's  right  from  whom  they  claim<  As  Winanfs 
lease  contained  a  proviso  that  he  might  purchase  the  premises  for 
$1500,  and  as  Jones  had  expressly  informed  Barmore  before  the 
ball-room  was  erected  that  he  (Barmore)  would  not  have  a  right 
to  remove  it,  it  was  probably  erected  under  some  arrangement 
between  Barmore  and  Winant,  that  Winant  was  to  have  the  ben- 
efit of  it,  especially  as  Barmore*  testifies  that  he  got  permission 
from  Winant  to  build  it.  And  that  Barmore  was  not  to  remove 
it,  s^pears  from  his  mortgaging  it  to  Winant,  Feb.  1, 1853,  to 
secure  the  payment  of  $400  due  him. 

VI.  If  the  house  ever  could  be  considered  as  personal  prop^ 
erty,  then  the  defendant  has  an  older  and  better  title  to  it  than 
the  plaintiff,  under  the  mortgage  executed  by  Barmore  to  Wi^ 
nant,  February  1,  1854,  to  secure  $400  due  him.  Barmore 
testifies  that  the  mortgage  had  not  been  paid.  Winant  surren- 
dered and  transferred  all  his  interest  to  Jones,  August  22, 1853, 
and  Jones  took  possession  before  the  plaintiffs  bought  of  Clapp 
dt  IngersoU,  and  was  in  possession  when  the  plaintiffs  attempted 
to  move  the  building ;  this  surrender  operated  to  transfer  all 
Winant's  interest  under  the  mortgage  of  February  1,  1853,  as 
well  as  under  the  lease  to  Jones ;  and  he  having  taken  possession 
was  entitled  to  hold  possession  under  it  when  this  action  was 
brought,  January  28, 1854.  In  trover  the  defendant  may  show 
a  paramount  title  in  a  stranger.  {Schermerhom  v.  Van  Vot- 
kmburgh^  11  John.  529.)    Especially  where  he  claims  title  or 
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interest  in  himself  through  such  stranger.     {Duncan  v.  Spear^ 
11  Wend.  68.) 

VII.  The  plaintiffs,  from  the  time  they  instituted  their  lien 
proceedings  against  Barmore,  up  to  the  time  they  attempted  to 
remove  the  bmlding,  treated  the  building  in  question  as  real 
estate,  both  by  their  proceedings  of  record,  and  in  fact,  and 
they  are  estopped  from  now  treating  it  as  personalty. 

Ferris  4*  Frost,  for  the  plaintiffs.  I.  The  conyersion  of  the 
building  by  the  defendant  was  fully  proved.  {Farrcar  v.  Chauf- 
fetete,  5  Denio,  527.  Reynolds  v.  Shtder,  5  Coweuy  325. 
4  Ad.  Sr  ^«**,  884.) 

II.  The  plaintiff's  title  to  the  building  in  question  was  ac- 
quired by  virtue  of  a  sale  under  a  judgment  rendered  in  the 
supreme  court  in  proceedings  to  establish  and  enforce  a  lien, 
pursuant  to  the  provisions  of  the  mechanics'  lien  law,  {Laws  of 
1852,  p.  611,)  and  according  to  the  view  which  the  plaintifis 
take  of  this  case,  it  is  unnecessary  to  inquire  whether  the  lien 
law  in  question  applies  to  buildings  which  are  personal  property ; 
for  the  general  judgment  was  rendered  in  these  proceedings,  and 
the  title  of  Barmore  in  this  building  was  levied  upon  by  virtue  of 
an  execution  issued  upon  such  judgment,  while  Barmore  held  poa- 
session  of  the  same,  and  before  the  defendant  had  acquired  any 
interest  therein.    {Freeman  v.  Cram,  3  Camst.  308, 9.) 

III.  The  words  in  the  lease  to  Winant,  "  with  all  the  privi- 
leges belonging  thereto,  as  enjoyed  by  S.  Hall,"  cannot  be  so 
construed  as  to  bind  Winant  by  all  the  covenants  contained  in 
lease  to  Hall,  but  obviously  refers  to  the  extent  of  the  prenuaes 
to  be  occupied  and  privileges  to  be  enjoyed. 

IV.  Even  if  the  lease  to  Winant  had  contained  the  very  cov- 
enant found  in  the  lease  to  Hall,  still  Barmore  would  have  had 
the  right  to  remove  the  building  in  question,  in  case  it  was  a 
chattel,  and  not  a  part  of  the  freehold.  {Nayhr  v.  Collinge^  1 
Taunt.  19.  Dean  v.  Allalay,  3  Esp.  11.  Woodf.  Land,  and 
Tenant,  282,  283.) 

Y.  The  building  in  question  having  been  levied  upon  and  tar 
ken  in  possession  by  the  sheriff,  under  execution,  July  Ist,  1853^ 
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and  while  Barmore  still  remained  in  possession  of  the  building, 
the  plaintiffs  acquired  all  the  interest  of  Barmore  in  the  build- 
ing in  question,  and  could  not  be  affected  by  any  of  the  convey- 
ances or  releases  made  by  Barmore  or  Winant,  all  of  which  bear 
date  subsequent  to  that  time.  {Lemar  v.  Miles,  3  Watts,  332. 
2  Smith's  Leading  Cos.  170.     Doty  v.  Graham,  5  Pick.  489.) 

VI.  In  answer  to  the  objection  that  the  building  in  question 
was  so  attached  to  the  freehold  that  it  was  not  removable,  the 
plaintiffs  submit,  (1.)  That  no  question  of  this  kind  was  raised 
at  the  trial,  either  by  a  motion  for  nonsuit,  or  by  exception  to 
the  charge  of  the  court.  (2.)  The  whole  case  was  submitted  to 
the  jury  without  any  request  to  charge  upon  any  particular 
point,  and  the  defendant  is  therefore  concluded  by  the  verdict. 
{Hunter  v.  Osterhaudt,  11  Barb,  35.)  (3.)  If  the  question  was 
properly  before  this  court  as  to  whether  the  building  was  re- 
movable, it  is  well  settled  that  it  was  so  removable.  {Holmes 
V.  Tremper^  20  John.  28.  Vanderpoel  v.  Allen,  10  Barb.  164. 
WinslotD  V.  Merch.  Ins.  Co.,  4  Mete.  310,  11.  Wiltshire  v. 
Cottrel,  18  Eng.  L.  and  Eq.  Rep.  142.  King  v.  Dately,  1 
Ad.  ^  Ellis,  884.  Dubois  v.  Kelly,  10  Barb.  496.)  And 
it  makes  no  difference  that  the  ground  was  dug  up  to  erect 
the  building.     {Dubois  v.  Kelly,  supra.) 

VII.  The  chattel  mortgage  offered  in  evidence  does  not  affect 
the  plaintiff's  right  to  recover.  (1.)  The  defendant  does  not,  by 
his  answer,  claim  title  to  the  building  in  questicm  as  a  chattel, 
through  Winant,  but  on  the  contrary,  expressly  alleges  through- 
out, that  it  was  part  of  the  realty,  and  as  such  he  was  entitled 
to  it.  (2.)  The  surrender  of  the  lease  by  Winant  to  the  defend- 
ant does  not  purport  to  convey  the  building  in  question.  (3.)  No 
claim  of  title  to  the  building  was  made  on  the  trial,  through  or 
under  this  mortgage,  and  the  plaintiffs  were  not  bound  to  con- 
test its  validity. 

By  the  Court,  S.  B.  Strong,  J.  The  plaintiffs,  in  order  to 
enforce  or  bring  to  a  close  their  alleged  lien,  for  materials  fur- 
nished in  constructing  a  building  for  one  Ward  Barmore,  served 
s  notice  personally  on  him,  requiring  him  to  appear  in  this  court, 
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to  be  held  in  the  county  of  Westchester,  where  the  building  was 
situated,  and  to  submit  to  an  accounting  and  settlement  for  suck 
materials.  Barmore  made  default,  and  a  judgment  was  eventu- 
ally obtained  against  him,  under  which  an  execution  was  issued, 
and  the  building  was  sold  to  IngersoU  ic  Clapp,  who  transferred 
it  to  the  plaintiffs.  The  defendant  was,  and  is,  the  owner  of  the 
land  upon  which  the  building  in  question  was  erected,  and  now 
stands.  He  claims  that  the  building  was  his  absolute  property, 
and  he  contends  that  if  it  was  not,  the  proceedings  to  enforce 
the  alleged  lien  were  not  warranted  by  the  statute  of  April  16, 
1852,  which  was  then  in  force. 

One  objection  urged  against  those  proceedings  is  that  the  spe- 
cification required  by  the  2d  section  of  the  act  was  not  served 
upon  Barmore  within  the  requisite  period  of  twenty  days  after 
the  materials  had  been  furnished.  That  may  have  been  a  sat- 
isfactory defense  for  Barmore,  if  he  had  thought  proper  to  inter- 
pose it,  but  he  did  not ;  and  in  the  absence  of  any  objection 
from  him  it  may  be  inferred  that  he  either  had  none,  or  intend- 
ed, if  he  had  any,  to  waive  it.  This  court  had  jurisdiction  of 
the  proceedings,  and  the  requisite  process  had  been  served  upon 
him  personally;  and  if  there  was  subsequently  any  irregularity, 
or  any  defect  in  the  evidence  adduced  by  the  plaintiffs,  he  was 
concluded  by  the  judgment.  And  whether  he  was  or  not,  no 
other  person  could  object  to  it  so  far  as  it  related  to  his  interests, 
or  the  rights  of  those  claiming  under  or  through  him. 

It  was  also  objected  that  supposing  that  Barmore  had  a  right 
to  remove  the  house  when  his  right  to  occupy  the  land  upon 
which  it  was  erected  had  ceased,  still,  and  especially  as  he  was 
not  the  proprietor  of  such  land,  he  was  not  such  an  owner  as  is 
designated  in  the  first  section  of  the  lien  law,  and  against  whom 
proceedings  under  it  could  be  maintained.  The  first  part  of 
that  section  speaks  of  a  contract  with  the  owner  of  the  building, 
and  it  subsequently  says  that  the  lien  shall  be  upon  such  build- 
ing, and  upon  the  lot  of  land  on  which  the  same  shall  stand,  to 
the  extent  of  the  existing  interest  of  the  owner  of  such  building. 
The  qualification  shows  that  the  act  did  not  require  that  the  de- 
fendant in  the  proceedings  under  it  should  necessarily  be  the 
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absolute  owner  of  the  soil.  If  he  might  be  considered  as  the 
general  owner  of  the  building  that  would  be  sufficient.  The 
lien  extended  to  his  interest  in  the  building,  and  in  the  land  if 
he  had  any. 

The  principal  question  in  this  case  is  whether  Barmore  was, 
to  the  extent  required  by  the  statute,  the  owner  of  the  building 
erected  by  him  on  the  defendant's  land.  He  had  constructed  it 
upon  land  occupied  by  him  as  a  sub-tenant,  with  the  assent  of 
the  landlord,  at  hia  own  expense,  for  his  own  use,  and  with  the 
declared  intent  (under  the  circumstances)  of  removing  it  when 
his  residence  upon  the  land  should  terminate ;  the  foundation 
was  to  some  extent  imbedded  in  the  earth,  but  the  building  was 
not  in  any  manner  fastened  to  it,  nor  to  the  main  building ;  and 
it  could  be  removed  without  doing  any  damage  to  the  soil,  or  to 
the  other  erections  upon  it.  The  kitchen  had  been  removed, 
and  in  doing  this  some  violence  had  been  perpetrated  upon  the 
dwelling  house.  But  that  was  with  the  knowledge,  and  I  think 
it  may  be  &irly  inferred  with  the  assent,  of  the  owner,  and  was 
by  no  means  prejudicial  to  him.  Under  these  circumstances  it 
seems  to  me  that  pursuant  to  the  liberal  and  just  principles  which 
have  latterly  prevailed,  the  building  was  the  property  of  the 
tenant,  with  the  right  to  remove  it  away  when  his  residence  upon 
the  land  should  terminate :  unless  indeed  there  was  some  express 
provision  in  the  lease  under  which  he  assigned  his  right  of  oc- 
cupancy which  prevented  or  qualified  it.  The  defendant  con- 
tends that  there  was  a  reference  in  the  lease  to  a  provision  in  a 
prior  lease  by  him  to  Hall,  which  prevented  the  acquisition  of 
any  title  to  the  building  in  question  by  the  under-tenant  who 
constructed  it.  In  the  lease  to  Hall  thel*e  is  a  covenant  by  the 
lessee  to  leave  on  the  premises  at  the  end  of  his  term  all  trees, 
shrubbery,  buildings,  fences,  and  all  other  additions  and  im- 
provements that  might  be  put  there  by  the  lessee.  In  the  lease 
to  Winant  under  which  Barmore  occupied,  the  lessor  agreed  to 
lease  and  rent  the  demised  premises  with  all  the  privileges  be- 
longing thereto  as  enjoyed  by  Hall.  The  reference  to  the  lease 
to  Hall  was  for  the  purpose  of  defining  the  privileges  intended 
to  be  conferred  by  the  new  lease.    That  is  conformable  to  the 
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grammatical  rule,  and  I  think  corresponds  with  the  intention  of 
the  parties,  as  the  word  "  enjoyed"  is  peculiarly  applicable  to 
privileges,  and  not  at  all  so  to  the  performance  of  covenants  by 
the  person  upon  whom  they  are  conferred.  I  think  that  there 
is  nothing  in  the  lease  to  Winant  which  at  all  interfered  with 
Barmore's  right  to  the  building  in  question. 

I  have  said  that  no  person  other  than  Barmore  could  raise 
the  objection  that  the  specification  required  by  the  statute  had 
not  been  served  in  season,  so  far  as  it  related  to  his  interests  or 
the  rights  of  those  claiming  through  or  under  him.  In  that  I 
did  not  intend  to  include  any  rights  of  third  persons  acquired 
before  the  suit.  Of  course  a  judgment  in  a  suit  to  which  such 
persons  were  not  parties  could  not  afibct  their  interests  previ- 
ously vested.  The  mortgage  to  Winant  was  given  before  the 
proceedings  to  enforce  the  lien  had  been  instituted,  and  after  the 
time  for  serving  the  specification  had  elapsed,  and  therefore  if 
such  specification  had  not  been  seasonably  served,  the  lien  of  the 
mortgagee  was  at  least  superior  to  that  of  the  material  man.  It 
was  not  proved,  however,  that  the  defendant  had  any  interest  in 
the  mortgage,  and  it  is  no  defense  to  an  action  by  the  proprietor 
of  personal  property  to  recover  its  value  from  a  wrongful  pos- 
sessor, that  it  has  been  mortgaged  to  some  other  person  with 
whom  he  has  no  connection. 

The  judgment  should  be  affirmed. 

[Dutchess  General  Term,  April  8, 1866.    Brown^  S,  B.  Strong  and  Boek^ 
weU,  Jnstioes.] 
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€.  made  a  note,  payable  to  R.  or  order.  R.  indorAd  it  to  E.  and  H.  The  in- 
donees  recovered  a  judgment  upon  it,  against  the  maker  and  indorser.  R. 
paid  the  judgment,  received  back  the  note,  and  transferr^  it  to  the  defendant, 
who  set  it  up  as  a  defbnse  to  a  demand  upon  which  the  plaintiflGs  sued  as  as- 
signees of  C,  the  maker.  Held  that  the  note  was  not  merged  in  the  Judg- 
ment, but  had  stiU  sufficient  vitality  to  enable  the  defendant  to  interpose  it  as 
a  valid  set-off  or  counter-claim  against  the  plainUfik'  demand. 

The  engagement  of  successive  parties  to  a  promissory  note  is  not  joint,  nor  does 
the  statute  authorizing  a  joint  action 'against  all,  make  it  so.  That  act  ap- 
plies only  to  the  remedy  of  the  party  prosecuting ;  and  has  no  effect  upon  the 
promises  of  the  prior  parties  to  each  other,  or  to  their  rights  and  responsibili- 
ties as  between  each  other. 

APPEAL  by  th6  plaintiffs  from  a  judgment  of  the  city 
court  of  Brooklyn.  The  complaint  alleged  that  heretofore, 
at  the  city  of  Brooklyn,  one  Patrick  B.  Cos,  at  the  defend- 
ant's request,  made,  sold  and  delivered  to  the  said  defendant, 
sash  and  blinds,  did  work  and  furnished  materials  for  him, 
of  the  value  of  one  hundred  and  nine  dollars,  over  all  pay- 
ments. That  the  same  was,  on  the  3d  day  of  December,  1858, ' 
overdue  and  wholly  unpaid.  And  that  on  the  said  3d  day 
of  December,  1853,  the  said  Patrick  B.  Cox,  for  a  valuable 
<»nsideration,  sold  and  assigned  his  said  claim  and  demand 
against  Bradbury  to  the  plaintiffs,  and  that  the  plaintiffs  were 
the  lawful  owners  and  holders  thereof.  And  that  the  said 
James  Bradbury  was  justly  indebted  to  the  plaintiffs  there- 
on, in  the  sum  of  one  hundred  and  nine  dollars,  with  inter- 
est since  the  said  3d  day  of  December,  1853.  Wherefore  the 
plaintiffs  demanded  judgment  against  the  defendant  for  said 
sum,  with  costs. 

The  defendant,  by  his  answer,  denied  that  the  sum  claimed  by 
the  plaintiff,  of  one  hundred  and  nine  dollars,  being  the  alleged 
value,  over  all  payments,  of  the  sash  and  blinds,  work  and 
materials,  as  stated,  was  overdue  and  unpaid  by  the  defend- 
ant to  the  Patrick  B.  Cox  mentioned  in  the  complaint,  because 
the  defendant,  by  way  of  set-off  and  counter-claim,  alleged  that 
before  and  on  the  3d  day  of  December,  1853,  and  before  the 
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alleged  assignment  by  thc^  said  Patrick  R.  Cos  to  the  plain* 
tiffs,  as  stated  in  the  complaint,  the  defendant  was  the  lawful 
owner  and  holder  of  a  promissory  note,  made  and  signed  by 
the  said  Patrick  R.  Cox,  dated  Brooklyn,  January  26,  1852, 
wherein  and  whereby  the  said  Cox  promised  to  pay  Henry 
Rouse,  or  order,  three  months  after  date,  one  hundred  and 
thirty-seven  dollars  ninety-four  cents,  for  value  received,  which 
note  the  said  Henry  Rouse,  for  value  received,  duly  indorsed 
and  delivered  to  the  defendant ;  that  the  same  is  now  wholly 
due  and  unpaid,  and  the  said  Patrick  R..  Cox,  before  the  said 
alleged  assignment  to  the  plaintiffs,  was  and  still  is  indebted  to 
the  defendant  thereon,  in  the  sum  of  $137.94,  with  interest 
from  April  29,  1852,  which  amount  the  defendant  claimed 
was  more  than  the  amount  due  to  the  said  Cox  from  the  de- 
fendant, at  the  time  of  the  alleged  assignment  to  the  plain- 
tiffs ;  wherefore  the  defendant  demanded  judgment  against  the 
plaintiffs,  that  their  complaint  be  dismissed  with  costs. 

A  reply  was  put  in,  denying  the  matters  set  up  in  the 
answer. 

The  action  came  on  to  be  tried  before  the  city  court  of 
Brooklyn,  on  the  12th  day  of  April,  1854,  at  a  jury  term,  John 
Greenwood,  city  judge,  presiding.  A  jury  being  drawn  and 
sworn,  the  plaintiffs  were  about  calling  witnesses  to  prove  the 
claim  and  assignment  thereof,  set  forth  in  the  complaint,  where- 
upon the  defendant,  by  his  counsel,  admitted  said  claim  and  the 
assignment  thereof  to  the  plaintiffs,  on  the  8d  day  of  Decem- 
ber, 1853,  and  that  the  same  amounted  to  $109.  The  court 
thereupon  stated  that  the  defendant  held  the  affirmative  of 
the  issue  to  be  tried.  The  defendant  called  as  a  witness 
Henri/  Rouscj  who  proved  the  making  of  the  note  by  Cox,  set 
forth  in  the  answer.  He  further  testified:  "I  received  this 
note  of  Patrick  R.  Cox,  the  maker,  at  about  its  date,  for  hinges 
sold  by  me  to  him.  I  sold  and  delivered  it  to  the  defendant, 
on  the  25th  day  of  November,  1853,  for  $60.  I  took  defend 
ant's  note  for  the  $60,  payable  in  two  months.  That  note  has 
been  paid  by  defendant.  I  have  no  interest  in  the  $137.94 
note,  nor  in  the  event  of  this  suit.     Cox  has  never  paid  me 
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any  part  of  said  note."  On  being  cross-examined,  the  witness 
farther  testified,  (under  objection :)  '^  I  passed  away  the  Cox 
note  to  Elliott  Sc  Holden,  of  New  York,  for  iron,  soon  after  I 
received  it  from  Cox.  It  belonged  to  Elliott  &  Holden  when  it 
fell  due.  They  sued  it  in  the  supreme  court  against  Cox  and 
myself,  and  it  went  into  judgment  About  six  montha  after 
judgment,  I  paid  Elliott  Sc  Holden  the  amount  of  said  judg- 
ment, and  they  handed  me  back  the  note ;  after  that  I  sold  it 
to  the  defendant,  as  stated  above."  The  defendant  here  rested 
*  his  case,  and  the  plaintiffs  offered  and  read  in  evidence  an  ex- 
emplified copy  of  a  judgment  record,  from  the  files  in  the  office 
of  the  clerk  of  the  city  and  county  of  New  York,  upon  the  note 
in  question,  in  favor  of  Henry  H.  Elliott,  jr.  and  James  E. 
Holden,  plaintiffs,  against  Patrick  B.  Cox  and  Henry  Bouse, 
for  $150.91,  docketed  and  perfected  July  17, 1852.  The  defend- 
ant objected  to  this  testimony,  unless  followed  by  proof  of  pay- 
ment of  the  judgment  by  Cox.  The  plaintiffs  then  rested  their 
case ;  admitting  that  the  transfer  of  the  note  to  the  defendant 
was  prior  to  the  assignment  of  Cox  to  the  plaintiffs.  The  plain- 
tiffs' counsel  requested  the  court  to  charge  the  jury  as  matter 
of  law,  that  by  the  judgment  upon  the  note,  the  note  as  a  simple 
contract,  became  merged  and  extinguished.  That  it  was  no 
longer  the  representative  or  evidence  of  the  debt  of  the  maker, 
and  could  not  be  restored  to  vitality  as  mercantile  paper,  even 
though  the  judgment  had  been  paid  by  Bouse,  the  indorser. 
That  said  note  was  not  a  valid  set-off  in  the  hands  of  the  de- 
fendant, against  the  claim  of  the  plaintifE?,  and  that  the  plain- 
tiffs were  entitled  to  recover  herein  the  amount  of  their  said 
demandsv  The  court  refused  so  to  charge  the  jury,  but  charged 
that  under  the  evidence  the  defendant  was  entitled  to  a  ver- 
dict. To  all  of  which  charge  and  ruling  the  plaintiffs'  counsel 
excepted.     The  jury  found  a  verdict  for  the  defendant. 

The  following  opinion  was  delivered  by  the  city  judge,  on  a 
motion  for  a  new  trial. 

Greenwood,  City  Judge.     Cox  made  a  note,  payable  to 
Rouse  or  order.    Rouse  indorsed  it  to  Elliott  and  Holden.    The 
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indorsees  obtained  a  judgment  upon  it  against  the  maker  and 
indorser.  The  latter  paid  the  judgment,  received  back  the  note 
and  transferred  it  to  the  defendant,  who  sets  it  up  against  a  de- 
mand open  which  the  plaintiffs  sue  as  assignees  of  the  maker. 
It  is  contended. b J  the  plaintiffs'  counsel  that  the  note  was 
merged  in  the  judgment,  so  that  it  was  no  longer  the  subject 
of  an  action,  or  capable  of  being  transferred  by  the  indorser. 

There  can  be  no  doubt  that  if  the  indorser  had  paid  the 
note  before  judgment,  although  after  maturity,  he  could  have 
recovered  upon  it  against  the  maker,  or  put  it  again  in-  circula- 
tion. {Havens  v.  Huntington^  1  Cotren,  387.  Leavitt  v.  PtU- 
nam,  3  Comst.  494.)  Payment  would  not  have  extinguished  the 
note.  So,  after  judgment  against  maker  and  indorser,  the  latter 
may  purchase  and  take  an  assignment  of  the  judgment,  as 
against  the  maker,  and  enforce  it  against  him.  {Corey  y. 
White,  3  Barb.  S.  C.  R,  12.)  But  here  the  indorser  did  not 
take,  and  perhaps  could  not  have  obtained,  an  assignment  of  the 
judgment,  and  the  question  is,  what  is  the  effect  of  the  judg- 
ment upon  the  rights  of  the  indorser,  or  of  a  new  indorsee  as  to 
the  remedies  upon  the  note  itself. 

In  Corey  v.  White,  {ubi  supra,)  the  court  say :  "A  judgment 
extinguishes  merely  the  liabilities  of  the  defendant  to  the  plain* 
tiff,  and  leaves  unaffected  the  liability  of  the  prior  parties  to 
the  defendant."  A  judgment  against  the  indorser  alone  would 
not,  therefore,  affect  the  liability  of  the  maker  to  him.  All 
that  the  indorser  would  have  to  do  would  be  to  pay  the  judg- 
ment, and  then  by  repossessing  himself  of  the  note  he  would 
become  again  invested  with  all  the  rights  against  the  inaker 
which  he  before  had.  It  would  be  the  same,  in  effect,  as  if  the 
indorser  had  paid  the  note  before  judgment ;  for  the  court  ob- 
serve in  the  same  case  :  "  A  judgment  has  no  greater  effect  in 
extinguishing  a  demand  than  payment." 

It  is  settled  by  the  case  to  which  I  have  last  referred,  that  a 
recovery  in  a  joint  action,  under  the  statute,  against  the  several 
parties  to  a  promissory  note,  has  no  effect  on  the  contract  which 
exists  between  them  as  amongst  themselves,  although  the 
plaintiff  in  the  action  could  not  afterwards  sue  either  of  them. 
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Then  suppose  the  n\^er  in  this  case  had  been  sued  separately 
to  judgment,  and  the  indorser  had  paid  the  judgment  and  re- 
ceived back  the  note,  how  could  the  rights  of  the  indorser 
against  the  maker  have  been  prejudiced  ?  The  judgment  would 
have  been  extinguished  by  the  payment,  but  not  the  indorser's 
demand  against  the  maker.  The  indorsee's  right  of  action  on 
the  note  would  have  been  merged  and  gone,  but  not  the  in- 
dorser's, for  that  of  the  latter  is  not  derived  from  the  indorsees, 
but  arises  from  his  relation  to  the  maker,  upon  the  note.  There 
is  a  wide  difference  between  the  merger  of  a  demand  of  a  par- 
ticular party,  and  a  merger  of  the  note  itself,  upon  which  de- 
mands of  other  parties  depend. 

The  maker  cannot  be  prejudiced  by  holding  this  doctrine. 
He  had  never  paid  the  note,  nor  is  there  any  judgment  remain- 
ing  against  him,  for  that  has  been  extinguished  by  the  payment 
by  the  indorser.  That  the  effect  of  a  joint  judgment  is  the 
same  as  if  separate  suits  had  bfeen  brought,  is  settled  by  the 
case  of  Corey  v.  White, 

The  precise  question  here  raised  has  not,  that  I  am  aware, 
been  determined  in  this  state,  but  I  am  referred  to  the  case  of 
Prest  V.  Van  ArsdcUen,  (6  Halst  194,)  as  an  authority  in  fa- 
vor of  the  plaintiffs.  That  case  arose  upon  an  appeal  from  a 
judgment  in  a  justice's  court  which  had  been  affirmed  in  the 
common  pleas.  The  opinion  of  the  court  is  brief,  and  the  de- 
cision is  put  on  the  ground  that  by  the  judgment  against  the 
maker  the  note  had  passed  in  rem  judicatam.  The  ease  of 
Bean  v.  Smithy  (2  Mason,  268,)  is  referred  to  by  the  court  as 
sanctioning  the  doctrine.  I  have  examined  that  case,  and  find 
that  it  was  a  judgment  creditor's  bill  to  set  aside  fraudulent 
cxmveyances.  One  of  the  minor  questions  raised,  was  as  to  the 
jurisdiction  of  the  court ;  and  Judge  Story,  in  the  very  able 
opinion  which  he  delivered  in  the  case,  says  upon  the  point, 
what  is  obviously  correct,  (although  it  was  not  necessary  to  the 
decision  of  the  case,)  that  the  cause  of  action  having  passed 
into  rem  judicatam^  the  defendant  could  not  go  behind  the 
judgment  to  inquire  how  the  case  would  have  stood  as  to  juris- 
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diction  upon  the  cause  of  action  itaelf.  In  other  words,  that 
this  matter  was  res  jvdiccUa  between  the  parties. 

With  perfect  respect  for  the  court  which  decided  the  case  in 
New  Jersey,  I  confess  that  I  am  unable  to  see  the  analogy  be- 
tween the  two  cases ;  nor  do  I  perceive  how  a  judgment  between 
indorsee  and  maker  is  re^juciico/a  between  indorser  and  maker. 
There  is  no  privity  between  indorser  and  indorsee  so  far  as  the 
indorser's  right  of  action  against  the  maker  is  concerned,  for 
that  right  of  action  grows  out  of  the  relation  between  the  two 
latter  created  by  the  note.  There  is  no  indorsement  back  to 
the  indorser,  Nor  has  the  indorser  any  agency  in  obtaining 
the  judgment  against  the  maker.  How  then  does  the  doctrine 
of  res  judicata  apply? 

In  the  present  case  the  note  was  passed  to  the  indorsees  (who 
obtained  the  judgment)  for  value,  upon  the  responsibility  of 
the  indorser,  as  well  as  of  that  of  the  maker,  and  the  indorser 
was  morally  and  legally  bound  to  them  as  much  as  the  maker 
was.  The  indorser  paid  the  judgment,  and  received  back  the 
note,  and  this,  I  think,  placed  him.  upon  the  same  footing,  as 
respects  the  maker,  upon  which  he  was  before  he  passed  the 
note  away.  Perhaps,  as  before  intimated,  if  he  had  desired  an 
assignment  of  the  judgment,  he  could  not  have  obtained  it 
The  note  was  not  an  accommodation  note  as  between  maker  and 
indorser,  and  there  may  be  a  question  whether  an  action  could 
be  maintained  by  the  latter  for  money  paid  to  the  use  of  the 
former.  The  note  is  now  in  the  hands  of  a  holder  who  took  it 
for  value  from  the  indorser,  hnving  no  knowledge  that  a  judg^ 
ment  was  once  obtained  upon  it.  The  maker  has  no  valid  de- 
fense to  it,  other  than  the  purely  technical  one  to  which  I  have 
referred,  and  that,  I  think,  cannot  prevail.  Equity,  as  applicable 
under  the  code  and  commercial  polioy,  both  favor,  I  think,  the  doo* 
trine  contended  for  by  the  defendant.  With  these  views  I  must 
adhere  to  the  ruling  at  the  trial,  and  if  I  should  err,  leave  my 
error  to  be  corrected  by  the  supreme  court.     New  trial  denied, 

Lewis  ^  Browney  for  the  appellants.     I.  The  promise  of  C« 
in  the  note  was  to  Rouse  or  to  his  order.    Rouse  indorsed  and 
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transferred  the  note  and  the  promise  to  Elliott  &  Holden,  who, 
thereupon,  became  the  absolute  owners  and  holders  of  the  note, 
and  the  promise  of  the  maker,  Cox.  The  fact  that  the  indorse- 
ment by  Bouse  gave  to  Elliott  &  Holden  a  contingent  collateral 
remedy,  or  an  additional  security,  did  not  make  them  less  the 
sole  owners  of  the  note,  and  the  whole  contract  of  the  maker. 

n.  Whatever  Elliott  &  Holden  did  to  or  with  the  note,  while 
they  were  the  sole  owners,  is  binding  upon  any  subsequent 
owner,  after  maturity,  or  even  before  maturity,  with  notice. 
In  this  case,  the  return  of  the  note  to  Rouse  was  both  after 
maturity,  and  with  full  notice. 

III.  Elliott  &,  Holden,  ^v^ile  owners  of  the  note,  sued  it  into 
judgment  against  the  maker,  and  thereby  merged  and  extin- 
guished the  note.  The  promise  of  Cox  is  distinctly  set  up  in 
the  complaint,  and  damages  were  assessed  thereon  in  the  judg- 
ment. A  judgment  is  a  higher  security  than  a  simple  contract ; 
and  a  security  of  a  higher  nature,  extinguishes  a  debt  of  an  in- 
ferior degree.  ( Vin.  Abr.  Debi,  Y.  B<ic.  Abr.  Extinguish- 
mentj  D.  Andrews  v.  Smith,  9  Wend.  53.  21  id.  339.  6 
John.  Ch.  266.)  A  judgment  against  two  of  four  partners,  bars  an 
action  against  the  four.  (18  John.  459, 476.  6  id.  26.  1  DeniOj 
224.  6  Barb.  19.  See  Bayley  on  Bills,  ch.  9,  p.  385,  5th  ed. 
People  V.  Beebe,  1  Barb.  379.  6  id.  458.  Parker  v.  Cassir 
dy,  16  id.  177.  Clark  v.  Rowling,  3  Cwnst.  216.)  A  judg- 
ment of  a  competent  court  of  a  sister  state,  upon  a  simple  con- 
tract, extinguishes  it ;  and  an  attachment  against  the  property 
of  an  absent  debtor  cannot  be  founded  on  the  contract.  (1  IMl, 
482.)  Whether  a  surety,  paying  a  judgment  against  himself 
and  his  principal,  can  take  an  assignment  and  enforce  the  judg- 
ment against  his  principal  ?  Quere.  {Ontario Bank y.  Walker, 
1  HUl,  652.  Bank  of  Salina  v.  Abbot,  3  Denio,  181.  Bar- 
ger  V.  McOullough,  2  id.  119.  Corey  v.  White,  3  Barb.  S.  C. 
Rep.  12.) 

IV.  By  the  judgment  upon  the  note,  even  "  as  evidence  of  an 
indebtedness,"  (in  the  language  of  the  court  in  3  Comst.  216,) 
'Mt  no  longer  existed."  It  could  not  after  this  be  resuscitated 
or  galvanized  into  life.     No  other  action  could  afterwards  be 
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maintained  by  any  one  on  tho  same  promise.  {Prest  y.  Vanr 
arsdalen,  6  Halsi.  194.) 

y.  If  no  action  could  be  maintained  upon  this  note,  then  it 
eoold  not  be  the  subject  of  a  set-off  to  an  action,  or  a  counter 
elaim.    (2  R.  8.  450,  §  39.) 

YI.  When  Bouse,  the  surety,  paid  the  judgment  to  Elliott  d:^ 
Holden,  he  had  a  cause  of  action  against  Cox,  the  principal,  for 
money  paid  to  his  use.  It  was  not  in  writing.  It  was  the  im- 
plied promise  which  the  law  always  raises  in  favor  of  a  surety, 
who  pays  money  for  his  principal.  This  cause  of  action  has 
never  been  assigned  to  the  defendant,  and  is  not  set  up  in  his 
answer,  and  the  court  have  not  the  gower,  after  suit  brought,  to 
allow  a  defendant  to  buy  up  a  set-off  or  counter-claim  to  defeat 
the  plaintiff. 

YII.  Upon  the  equities,  the  defendant  ought  not,  as  at  lav 
he  cannot,  succeed  in  his  defense.  The  purchase  of  the  old  dor- 
mant note  of  $137,  for  $60,  at  60  days,  was  an  avowed  risk  and 
speculation  by  the  defendant.  He  owed  Cox  $109,  then  over- 
due, and  which  Cox  was  obliged  to  sell  to  the  plaintiffs  for  $100, 
to  get  money  for  his  workmen.  The  defendant's  speculation, 
trick  and  oppression  towards  Cox,  do  not  commend  themselves 
to  the  favor  of  this  court. 

D.  P.  Barnard,  for  the  respondent.  I,  By  the  judgment  in 
favor  of  Elliott  &  Holden,  against  Cox,  the  maker,  and  Bouse, 
the  indorser,  the  note,  as  a  simple  contract,  did  not  become 
merged  and  extinguished,  as  between  Bouse  and  Cox.  {Davis 
V.  Perrine^  4  Edwardsy  62.  Harger  v,  MoOullotsffh,  2  Denioy 
119.     Corey  v.  White,  supra.    Dresser  v.  Brooks,  Id.  429.) 

II.  The  payment  of  the  judgment  by  Bouse,  the  indorser, 
restored  the  note  as  the  representative  or  evidence  of  the  debt 
of  the  maker,  and  its  vitality  as  mercantile  paper.  It  was  still 
the  promise  of  the  maker  which  had  not  been  performed.  It 
was  assignable  to  the  defendant,  and  in  his  hands  was  a  valid 
set-off  against  the  plaintiff's  claim  in  this  action.  {Davis  y. 
Perrine,  supra.  Harger  v.  McCtdlough,  supra.  Leonard  t. 
Barker,  6  Denio,  220.) 
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IIL  The  issues  rai^^by  the  plaintiff's  reply  against  the 
counter-claim,  amountMRily  to  a  denial  of  that  counter-claim, 
like  the  old  general  issue,  and  did  not  authorize  the  defense  of 
another  judgment  recovered,  and  hence  the  charge  of  the  coinrt, 
that  under  the  evidence  the  defendant  was  entitled  to  a  verdict, 
was  correct 


By  the  Court,  S.  B.  Strong,  J.  The  plaintiffs'  claim  as 
stated  in  the  complaint,  was  admitted  on  the  trial.  The  defend- 
ants, by  way  of  set-off  and  counter-claim,  introduced  and  proved 
a  note  for  a  larger  amount,  made  by  Patrick  B.  Cox  to  Henry 
Rouse,  and  indorsed  after  it  had  become  due,  by  Bouse  to  the 
defendant.  It  was  proved  that  before  such  indorsement  to  the  de* 
fendant  it  had  been  held  by  Elliott  ic  Holden  (probably  as  in- 
dorsees ;)  that  they  had  brought  a  suit  against  Oox  and  Rouse 
jointly,  in  which  they  had  obtained  judgment  for  the  amount 
due  on  the  note,  and  that  Rouse  had  paid  the  judgment,  and 
the  note  had  then  been  returned  to  him.  The  defendant  had  in 
his  answer  relied  simply  upon  the  note  and  its  indorsement, 
and  had  made  no  claim  as  assignee  of  Bouse  for  money  paid 
by  him  for  the  use  of  the  plaintiffs,  or  of  the  judgment  The 
plaintiffs  contended,  on  the  trial,  that  the  note  was  merged  in 
the  judgment,  and  had  not  after  that,  any  vitality  which  would 
enable  the  payee  or  any  subsequent  indorsee  to  interpose  it  as 
a  valid  set-off  against  any  demand  by  the  maker,  or,  as  in  this 
case,  his  assignees  (whose  interests  had  accrued  after  the  in- 
dorsement of  the  note  to  the  defendants.)  The  court  below 
ruled  against  the  plaintiffs,  and  directed  the  jury  to  find  a 
verdict  for  the  defendants,  which  they  did,  and  the  counsel  for 
the  plaintiffs  excepted. 

Before  proceeding  to  give  an  opinion  upon  the  only  point 
raised  on  the  trial,  I  deem  it  proper  to  express  my  warm  ap- 
probation of  the  liberal  course  pursued  by  the  counsel  on  both 
sides  in  admitting  the  facts,  on  the  trial,  and  in  making  no 
attempt  to  embarrass  each  other  about  matters  concerning 
which  there  could  be  no  reasonable  doubt.  Were  such  a  course 
gmerally  adopted  it  would  greatly  facilitate  the  transaction  of 
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business  in  oar  courts,  and  prevent  ^^  mach  complained  of 
law's  delay.  ^^ 

The  suit  in  which  the  former  holders  of  the  note  obtained 
judgment  against  the  maker  and  indorser  was  brought  under 
the  provision  of  the  revised  statutes  authorizing  a  joint  action 
by  such  holders  against  all  the  prior  parties,  whether  makers  or 
indorsers.  (2  R.  S.  352,  h  6.)  That  did  not  make  such  makers 
and  indorsers  joint  debtors,  but  simply  created  a  joint  remedy 
against  them.  It  was  expressly  provided  by  another  section, 
(11,)  that  the  rights  and  responsibilities  of  the  same  parties  to 
any  bill  or  note,  as  between  each  other ^  should  remain  the  same 
as  though  that  act  had  not  been  passed,  saving  only  the  rights 
of  the  plaintiff,  so  far  as  they  may  have  been  determined  by 
the  judgment.  Now  but  for  the  passage  of  that  act  the  hold- 
ers of  the  note  in  this  suit,  if  they  had  sued  the  indorser,  must 
have  sued  him  alone,  and  upon  their  obtaining  a  judgment  against 
him,  and  his  paying  it,  he  would  have  become  entitled  to  the  note, 
and  would  have  had  a  right  to  maintain  an  action  upon  it, 
against  the  maker,  and  that  Would  not  have  been  impaired  even 
if  the  holder  had  also  obtained  another  judgment  against  the 
maker.  A  judgment  only  extinguishes  (when  it  extinguishes 
at  all)  the  claim  upon  which  it  is  founded.  It  does  not  even 
extinguish  a  collateral  security  between  the  same  parties  and 
for  the  same  demand.  Now  that  there  is  an  obligation  from 
the  maker  of  the  note  to  the  payee  who  has  become  an  indorser 
is  very  clear.  The  maker  in  effect  promises  to  the  indorsee 
that  he  (the  maker)  will  pay  the  note  to  the  indorsee.  When  that 
promise  is  broken,  and  the  indorser  is  compelled  to  pay  the 
money,  he  has  his  right  of  action  upon  the  original  promise. 
It  does  not  result  simply  from  the  payment ;  if  it  did,  the  ac- 
tion should  be  for  money  paid.  In  the  case  of  ordinary  sure* 
ties  there  is  no  primary  engagement  of  the  principal  to  them. 
The  entire  engagement  is  joint,  and  therefore  the  judgment, 
when  one  is  obtained,  merges  the  original  claim,  as  to  all.  The 
remedies  of  the  sureties,  against  the  principal,  or  against  each 
other  for  contribution,  result  from  the  payment  of  the  money, 
and  the  promise  implied  from  that  to  refund  or  contribute.    The 
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engagement  by  snccessiye  parties  to  a  note  is  not  joint,  nor 
does  the  statute  authorizing  a  joint  action  against  all  make  it 
so.  That  applies  only  to  the  remedy  of  the  party  prosecuting, 
and  has  no  effect  upon  the  promises  of  the  prior  parties  to  each 
other.  I  fully  agree  to  what  was  said  by  Judge  Willard,  upon 
this  subject,  in  giving  the  opinion  of  the  court  in  Corey  v. 
White,  8  Barh.  S,  C  R.  14.)  He  there  says  "  that  the  liabil- 
ity to  the  plaintiff  in  the  suit,  of  the  respective  makers,  draw- 
ers, acceptors  and  indorsers,  is  extinguished  by  the  judgment. 
The  plaintiff  cannot,  after  the  recovery,  maintain  a  separate 
suit  against  either  of  the  parties  to  the  instrument  who  are  de- 
fendants in  the  judgment.  This,  however,  can  have  no  effect 
on  the  contract  which  exists  between  the  prior  parties  to  the  bill 
or  note  as  amongst  themselves.  The  contracts  are  not  the  same, 
but  different."  The  decision  in  that  case  has  not  been  over- 
ruled, and  it  is  a  good  authority. 

The  judgment  should  be  affirmed. 

[Dutchess  General  Term,  April  8,  1866.    Broum,  S.  B,  Strong  and 
RoekwtU,  Justices.] 


The  Ogdensburgh,  Bome  and  Clatton  Bail  Boad  Com- 
pany vs.  Frost  &  Spriggs. 

The  proTiflion  in  the  general  rail  road  act,  requiring  each  snbscriher  to  the  arti- 
cles of  association  to  subscrihe  thereto  "  hi$  namey  place  of  residence  and 
amount  by  him  subscribed,"  does  not  call  for  an  individual  personal  subscrip- 
tion by  all  the  members  of  a  partnership  firm. 

A  subscription  by  a  partnership  name  is  a  compliance  with  the  act;  especially 
where  it  appears  that  the  subscription  was  made  by  one  of  the  partners  in  the 
name  of  both,  and  the  other  subsequently  ratified  and  confirmed  it 

The  remedy  of  a  rail  road  company  against  a  subscriber,  in  case  of  non-pay- 
ment of  the  calls,  by  forfeiture  of  the  stock,  is  only  cumulative,  and  does  not 
prevent  an  action  for  the  installments,  where  power  is  given  to  the  company  to 
make  calls  and  there  has  been  a  valid  subscription  to  the  stock. 

A  subscription  to  the  capital  stock  of  a  rail  road  company,  by  which  the  sub- 
scriber agrees  "  to  take  the  number  of  shares  in  said  company"  afBzed  to  his 
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name,  is  equivalent  to  an  express  promise  to  pay  for  the  stock  whenever  the 
calls  shall  be  made ;  or  if  not,  it  raises  an  implied  promise  which  is  eqoally 
efficacious  with  one  expressed. 

The  payment  of  ten  per  cent  upon  the  subscription  is  not  required  to  be  made 
by  each  original  subscriber  to  the  capital  stock,  at  the  time  of  his  sabscrip- 
tion ;  nor  is  such  payment  a  condition  precedent  to  the  right  of  action  bj  the 
company,  for  calls. 

If  $1000  of  stock  for  every  mile  of  the  proposed  road  is  subscribed,  and  ten  per 
cent  paid  thereon  in  good  faith,  befbre  the  articles  are  filed,  that  li  sufficient 
It  is  not  material  that  there  are  some  subscriptions  upon  which  the  ten  per 
cent  has  not  been  paid. 

The  4th  section  of  the  general  rail  road  act,  requiring  every  subscriber  to  pey 
the  ten  per  cent  in  money,  and  forbidding  the  reception  of  any  subscription 
without  such  payment,  relates  exclusively  to  proceedings  for  filling  up  the 
stock  by  means  of  new  subscriptions,  after  the  articles  have  been  filed  and  the 
company  has  assumed  an  authorized  corporate  existence. 

APPEAL  by  the  defendants  from  a  judgment  rendered 
against  them  at  the  circuit.  The  action  was  brought  to 
recover  the  amount  of  three  several  calls  made  upon  the  de- 
fendants' subscription  to  the  capital  stock  of  the  plaintiffs' 
company.  The  cause  was  tried  by  the  court,  without  a  jury, 
and  judgment  in  favor  of  the  plaintiffs  for  the  amount  claimed. 

B.  J.  Bectch^  for  the  plaintiffs. 

T.  G.  Frost,  for  the  defendants. 

Bjf  the  Court,  Bacon,  J.  The  objection  to  the  plaintiffs' 
right  of  recovery  are  scattered  through  the  case  as  thickly  as 
autumnal  leaves,  and  there  is  an  extensive  array  of  authorities 
in  the  briefs  which  have  been  submitted  to  the  court.  But 
from  an  attentive  perusal  of  the  case,  I  think  only  three  ques- 
tions of  any  serious  moment  are  made,  which  I  shall  proceed 
to  consider  and  dispose  of  in  as  brief  a  manner  as  is  consistent 
with  their  importance  and  a  proper  adjudication  upon  the  rights 
of  these  parties  respectively. 

I.  The  subscription  of  Frost  &  Spriggs  being  in  their  part- 
nership name  and  made  by.  one  partner,  it  is  insisted  was  un- 
authorized by  the  rail  road  act  and  is  therefore  void)  and  this 
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objection  it  is  claimed  applies  to  all  the  subscriptions  b^  part- 
ners as  well  as  by  an  association  called  the  Rome  and  New 
York  line.  This  is  argued  from  the  language  of  the  act, 
which  requires  each  subscriber  to  the  articles  to  subscribe 
thereto  *^  Ai^  naTne,  place  of  residence  and  amount  by  him  sub- 
scribed.'' It  is  claimed  that  this  requisition  can  only  be  met 
by  an  individual  personal  subscription.  If  the  language  is  to 
receive  this  strict  and  literal  interpretation  it  is  obvious  that 
no  subscription  could  ever  be  made  by  a  female,  nor  by  any 
corporate  body,  however  fully  authorized  in  other  respects.  It 
is  well  settled  that  the  word  '^  person"  used  in  an  act  includes 
a  corporation.  (4  Bing.  669.)  Within  this  liberal  rule  of 
construction,  I  do  not  doubt  a  subscription  by  a  firm  name  is 
within  the  scope  of  the  act,  and  especially  since  it  appears  in 
this  case  that  the  subscription  was  made  by  Spriggs  in  the  name 
of  both,  and  that  Frost  subsequently  ratified  and  confirmed  it. 
There  is  still  another  answer  to  this  objection.  The  act  re- 
quires $1000  of  stock  for  every  mile  of  the  road  to  be  sub- 
scribed before  the  articles  can  be  filed.  This,  upon  the  assumed 
length  of  the  proposed  road  in  this  case,  would  require  a  sub- 
scription of  1400  shares.  In  point  of  fact  there  are  over  2000 
shares  subscribed,  and  rejecting  all  the  subscriptions  to  which 
the  defendants'  exception  applies,  there  are  still  more  than 
1500  shares  subscribed  for,  and  this  more  than  satisfies  the  re- 
quirements of  the  act. 

II.  It  is  claimed  that  no  action  can  be  sustained  to  recover 
the  installments  of  the  stock  for  which  calls  have  been  duly 
made.  There  being  no  express  promise  to  pay,  the  only  remedy, 
it  is  insisted,  is  that  provided  by  the  7th  section  of  the  general 
rail  road  act,  consisting  of  a  forfeiture  of  the  stock.  Whatever 
doubt  may  have  heretofore  existed  on  this  point,  I  think  it  is 
now  well  settled  that  the  remedy  by  forfeiture  is  only  cumula- 
tive, and  does  not  prevent  an  action  for  the  installments  where 
power  is  given  to  the  company  to  make  calls  and  there  is  a  valid 
subscription  to  the  stock.  (Northern  R.  R.  Co,  v.  Miller^  10 
Barb.  269.  21  Wmd.  278.  Troy  and  Boston  jR.  R.  Co,  v. 
TibbUsy  18  Barh,  297.)    It  is  true  that  both  remedies  cannot 
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be  pursued  concurrently,  and  where  the  remedy  by  forfeiture  is 
resorted  to,  the  right  of  action  to  recover  the  installments  is 
barred.  (Small  y.  Herkimer  Man.  Co,,  2  Camst.  832.)  Bat 
until  this  remedy  is  resorted  to  and  the  forfeiture  enforced,  the 
right  to  prosecute  for  the  calls  is  in  no  respect  impaired.  It  is 
urged,  however,  that  this  only  applies  to  cases  where  there  is  an 
express  promise  to  pay  by  the  subscriber ;  and  it  is  alleged  that 
there  is  no  such  obligation  here.  By  the  terms  of  the  subscrip- 
tion the  defendants  signed  the  articles  of  association  and  agreed 
therein  '^  to  take  the  number  of  shares  in  said  company"  affixed 
to  their  names.  In  the  Northern  R.  R,  Co.  v.  MiUer,  cited 
supra,  the  subscription  was  in  the  same  terms,  and  it  was  held 
by  Judge  Willard  that  it  was  equivalent  to  an  express  promise 
to  pay  for  the  stock  as  it  should  be  called  for,  and  if  not  it 
raised  an  implied  promise  which  was  equally  efficacious  with  aa 
express  one.  The  same  principle  is  decided  in  Spear  v.  Crato- 
ford,  (14  Wend.  20 ;)  Harlem  Canal  Co.  v.  Sexias,  {2  Halts 
S.  C  Rep.  605,)  and  Hartford  and  New  Haven  R.  R.  Co.  v. 
Kennedy,  (12  Conn.  Rep,  509.)  These  and  other  cases  which 
might  be  cited  cover  the  whole  ground,  and  establish  the  right 
of  the  plaintiff  to  maintain  this  action  although  another  ancillary 
or  concurrent  remedy  exists. 

III.  The  third  objection  is  that  payment  of  ten  per  cent  upon 
the  subscription  was  a  condition  precedent  to  the  right  of  action 
by  the  plaintiff,  and  that  by  the  true  construction  of  the  act 
such  payment  is  required  to  be  made  by  each  original  subscriber 
at  the  time  of  his  subscription.  I  am  unable  to  see  the  propri* 
ety  or  necessity  of  this  construction.  The  second  section  of  the 
act  provides  as  a  necessary  preliminary  to  the  filing  of  the  arti- 
cles, that  $1000  of  stock  for  every  mile  of  the  proposed  road 
shall  be  subscribed,  and  ten  per  cent  paid  thereon  in  good  fiuth. 
There  is  no  requirement  here  of  a  specific  payment  of  ten  per 
cent  by  each  subscriber.  If  the  ten  per  cent  is  paid  it  matters 
not  from  whom  it  is  received ;  for  the  protection  of  the  public 
and  good  faith  to  future  subscribers  to  the  stock,  if  those  are 
the  objects  to  be  secured,  are  equally  effected  by  either  mode. 
In  this  case,  therefore,  more  than  $1000  per  mile  having  been 
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BubBcribed  and  ten  per  cent  paid  thereon  before  the  articles 
were  filed,  it  is  not  material  that  there  were  other  subscriptions 
made  upon  which  the  ten  per  cent  was  not  paid.  Parkhurst's 
subscription  may  consequently  be  struck  out  altogether  and  it 
will  not  affect  the  result.  No  necessity  requires  that  these  pay- 
ments should  be  made  at  the  moment  of  subscription ;  for  it  may 
be  that  the  boundary  proposed  by  the  act  will  never  be  reached 
and  the  necessary  number  of  shares  obtained.  If  the  condition 
be  complied  with  before  the  filing  of  the  articles,  that  secures 
the  object  at  which  the  statute  aims,  and  provides  the  required 
indemnity.  This  conclusion,  it  seems  to  me,  is  not  at  all  affect- 
ed by  the  language  of  the  fourth  section.  That  section  evidently 
contemplates  and  provides  for  a  state  of  things  after  the  articles 
have  been  filed  and  the  company  have  assumed  an  authorized 
corporate  existence.  They  are  then  allowed,  if  it  be  necessary 
to  fill  up  their. stock,  to  open  books  of  subscription  and  receive 
subscribers  thereto  until  the  whole  capital  is  secured.  It  is  in 
connection  with  this  proceeding  and  at  this  subsequent  stage  in 
the  progress  of  the  enterprise,  that  the  requirement  is  made 
that  every  subscriber  shall  pay  the  ten  per  cent  in  money,  and 
forbidding  the  reception  of  any  subscription  without  such  pay- 
ment. No  rule  either  of  construction  or  of  supposed  public 
policy  requires  that  this  provision  should  be  extended  to  the 
original  subscribers  to  the  articles ;  and  the  wording  of  the 
clause,  not  less  than  the  position  in  which  it  is  found,  restricts 
its  application  to  the  fourth  section  and  the  proceeding  therein 
provided  for. 

In  opposition  to  this  opinion  we  have  been  furnished  by  the 
counsel  for  the  defendants  with  a  manuscript  opinion  of  Mr. 
Justice  Gray,  of  the  sixth  district,  which  is  claimed  as  a  clear 
and  explicit  authority  for  the  construction  insisted  upon  in  the 
defendant's  points.  We  have  no  occasion  to  dissent  firom  that 
opinion,  for  it  manifestly  decides  no  such  principle  as  is  here 
contended  for.  A  glance  at  the  statement  of  facts  which  pre- 
cedes the  opinion  will  show  that  the  subscription  in  that  case 
was  not  by  an  original  subscriber  to  the  articles,  but  was  one 
solicited  and  obtained  by  a  director  of  the  company,  after  the 
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corporation  came  into  existence,  and  was  therefore  a  case  com- 
ing directly  within  the  action  and  was  subject  to  the  proYisions 
of  the  fourth  section  of  the  act.  It  decides  nothing  on  the  point 
we  have  been  considering.  The  only  other  suggestion  in  sup- 
port of  the  construction  contended  for,  is  an  intimation  by  Jus- 
tice Hand,  in  The  Troy  and  Rutland  R.  R.  Co.  v.  Kerr,  (17 
Barb.  601.)  It  is  expressed  in  no  stronger  terms  than  a 
''  perhaps"  the  defendant  could  not  be  considered  a  subscriber 
under  the  act  of  1850,  by  his  omission  to  pay  the  ten  per  cent, 
while  admitting  that  no  such  requirement  was  made  and  no  such 
precedent  condition  existed  by  the  act  of  1848.  It  is  a  passing 
remark  merely,  and  evidently  the  result  of  no  investigation  be- 
yond a  momentary  thought.  It  cannot  be  invoked  as  authority, 
in  opposition  to  what  appears  to  me,  on  reflection,  the  true  con- 
struction of  the  act.  As  to  the  defendants  in  this  case,  I  think 
the  proof  clearly  warrants  the  conclusion  that  the  payment  was 
substantially  made  in  compliance  with  the  act. 

There  are  other  propositions  which  have  been  presented  in 
the  briefs,  but  they  arise  mainly  out  of  those  which  have  been 
considered,  and  do  not  require  a  separate  discussion.  If  we  are 
right  in  the  conclusions  herein  expressed,  the  cause  was  properly 
disposed  of  at  the  circuit,  and  the  judgment  must  be  affirmed, 

Jefpeiuqn  QEnEt^Ah  Term,  April  8, 1866.  Pratt^  W,  F.  AUm  and  Baeom^ 
Jufltioes.] 


Levi  Coon  vs.  Jane  Brook,  impleaded  with  John  Brook. 

No  personal  Judgment  can  be  rendered  against  a  married  woman,  ftr  a  debt  ooo- 

tractod  by  ber  daring  covertnre. 
Whefe  a  married  woman  has  a  separate  estate,  ber  obligation,  incorred  on  tlia 

&itb  of  it  or  for  its  benefit,  is  enforced,  when  capable  of  being  enfbroed,  tu  a 

charge,  and  never  as  a  personal  liabtliiy. 
The  statutes  of  1848  and  1849,  "  fbr  the  more  efTectnal  protection  of  the  property 

of  married  women,"  do  not  enable  femes  eoteri  to  oontmct  debts  or 

notes  Ibr  olgecti  not  allowable  prior  to  the  passage  of  those  statotai. 


MADISON— MAT,  1868.  547 


Coon  V.  Brook. 


Tbe  prouuBBorf  note*  of  a  married  woman  are  itiU  roid  at  law,  and  do  legal 
action  wherein  a  personal  judgment  is  demanded  against  her  can  be  main- 
tained upon  snch  a  note. 

The  only  remedy  a  creditor  has  npon  the  promissory  note  of  a  married  woman, 
when  given  ibr  the  benefit  of  her  separate  estate,  is  the  old  equitable  remedy 
by  suit  to  reach  the  property  upon  which  the  note  is  a  charge. 

A  JusUoe  of  the  peace  has  not  Jurisdiction  of  snch  an  action. 

COON  bifoaght  an  action  before  a  justice  of  the  peace,  against 
Jane  Brook  and  John  Brook  her  husband,  upon  a  promis- 
sory note  in  these  words  and  figures,  viz : 

<' $85.00.  Ithaca,  Oct  6,  1854.  Sixty  days  after  date,  for 
yalue  received,  I  promise  to  pay  James  Norton,  or  •bearer, 
thirty-five  dolburs,  with  use.     (Signed) 

Richard  x  Brook,        John  Brook, 
Mary  X  Brook,  Jane  Brook." 

The  pleadings  were  oral*  The  plaintiff  presented  the  note  to 
the  justice  as  his  complaint,  and  demanded  judgment  thereon 
for  $35  and  interest  from  its  date.  The  defendants  denied 
each  and  every  allegation  of  the  complaint,  and  set  up  the  mar- 
riage of  the  defendant  Jane  Brook  with  the  defendant  John 
Brook,  prior  to  the  making  of  said  note.  The  plaintiff  proved 
the  execution  of  the  note  and  rested.  The  defendants  then 
proved  they  were  married  in  June  or  July,  1850.  A  witness 
stated,  under  the  defendants'  objection,  that  "the  wife  Jane 
Brook  has  separate  property.  She  has  a  deed  for  the  house 
and  lot  where  they  live."  Upon  this  evidence  the  justice  ren- 
dered a  judgment  in  favor  of  the  plaintiff,  for  $36.43  damages, 
and  $1.12  costs.  Jane  Brook  appealed  to  the  Tompkins  county 
court,  where  the  judgment  was  affirmed.  She  then  brought  an 
appeal  to  this  court. 

Samuel  Love^  for  the  respondent. 

Danoj  Beers  4*  Howard^  for  the  appellant. 

By  the  €ourt^  Balcom,  J.  The  justice  of  the  peace  ren- 
dered a  judgment  in  this  action,  in  the  ordinary  form  of  justices^ 
judgments,  against  the  appellant  and  her  husband,  for  $86.48 
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damages  and  $1.12  costs,  upon  a  promissory  note,  that  was  ex- 
ecuted by  the  appellant  and  her  husband  after  they  were  mar- 
ried, and  by  two  other  persons,  as  makers.  The  judgment  is 
against  the  appellant  personally y  not  solely  against  her  prop- 
erty ;  and  it  has  been  affirmed  by  the  Tompkins  county  court. 

Suits  in  equity  against  married  women  to  reach  their  sepa- 
rate estates,  where  they  have  by  appointment  charged  the 
same  with  the  payment  of  debts  incurred  by  them  during 
coverture,  widely  differ  from  the  proceedings  in  this  action, 
which  charge  the  wife  personally  with  the  payment  of  the  note 
in  suit. 

In  equitable  actions  to  charge  the  separate  estates  of  mar- 
ried women  with  debts  contracted  by  them  during  coverture, 
the  demand  for  judgment  should  be,  that  the  separate  estate  of 
the  wife  be  charged  with  the  payment  of  the  debt  set  out  in 
the  complaint ;  and  that  such  estate  be  applied  to  the  payment 
of  such  debt  and  the  costs  of  the  action.  Receivers  are  ap- 
pointed, in  such  actions,  to  take  possession  of  the  estate  of  the 
wife,  dispose  of  the  same,  and  satisiy  the  debt  and  costs  ont 
of  the  avails  thereof.  In  such  actions  the  complaint  should 
show  the  nature  of  the  debt,  and  that  the  wife  had  a  separate 
estate  when  she  contracted  it ;  and  the  nature,  situation  and 
value  of  such  estate,  or  of  that  portion  thereof  she  has  at  the 
time  the  action  is  commenced ;  and  that  the  wife  made  or  in- 
tended to  make  the  debt  a  charge  on  such  estate,  at  the  time 
she  contracted  it. 

A  married  woman  can  only  incumber  or  charge  property 
which  she  owns  at  the  time  she  contracts  debts.  Her  promises 
to  incumber  future  acquisitions  are  void.  The  creditor  can 
only  reach  property  she  owns  when  the  debt  is  made.  He  can- 
not touch  what  she  may  afterwards  acquire.  She  has  power  to 
charge  her  separate  property  with  debts  contracted  by  her  for  the 
benefit  of  her  separate  estate,  or  for  her  own  benefit,  upon  the 
credit  of  it,  and  there  is  some  authority  for  saying  she  may  charge 
her  separate  estate  where  she  signs  notes  or  bonds  as  surety ;  but 
it  is  unnecessary  to  pass  upon  that  question  in  this  case.  The 
authorities  bearing  upon  these  questions  are  numerous.     {The 


MADISON— MAY,  1866.  549 


Coon  V.  Brook. 


N.  A.  Coal  Co.  V.  Dyett,  7  Paige,  9.  10  How.  Pr.  Rep.  109. 
15  Barb.  28.  Id.  555.  20  Wend.  570.  22  id.  526.  1  Sandf. 
Ch.  R.  17.  2  id.  287.  3  id.  104.  1  Barh.  Ch.  R.  34.  Sid. 
11.  1  Comst.  452.  2  Siory's  Eq.  Mr.  §  1400,  pp.  848,  844. 
2  -K«n/'j  Com.  iih  ed.  163  ^o  170.  8  T.  R.  545.  11  How. 
Pr.  Rep.  236.  Id.  486.  4  £ar6.  407.  4  C(ww^.  9.  17  JfeAn. 
548.  See  English  cases  collected  in  Law  Lib.  N.  S.  vol.  51, 
chap.  7,  p.  518.) 

No  cause  of  action  against  the  appellant  is  stated  in  the 
complaint,  and  none  was  proved.  The  evidence  failed  to  show 
that  the  appellant  had  separate  property  at  the  time  she  exe- 
cnted  the  note  upon  which  the  action  was  founded.  Proof  that 
she  had  separate  property  at  the  time  of  the  trial  was  not  sufB- 
dent.  Besides,  the  judgment  is  against  her  personally,  and 
for  that  reason  it  is  erroneous.  No  personal  judgment  can  be 
rendered  against  a  married  woman  for  a  debt  contracted  by  her 
during  coverture.  Where  a  married  woman  has  a  separate 
estate,  her  obligation  incurred  on  the  faith  of  it,  or  for  its 
benefit,  is  enforced,  when  capable  of  being  enforced,  as  a  charge^ 
and  never  as  a  personal  liability.  {Rogers  v.  Ludhw,  8 
Sandf.  Ch.  R.  104.) 

The  statutes  of  1848  and  1849,  "for  the  more. effectual  pro- 
tection of  the  property  of  married  women,"  do  not  enMe  femes 
covert  to  contract  debts  or  make  notes  for  objects  not  allowable 
prior  to  the  passage  of  such  statutes.  She  can  now  dispose  of 
her  separate  property  without  the  consent  or  interference  of 
her  husband;  hut  she  is  still  regarded  as  tjkfeme  covert,  in  other 
business  transactions.  (7  How.  Pr.  Rep.  105.  Id.  109.)  Her 
husband's  right  to  her  society  and  her  services  remains  unim- 
paired. The  promissory  notes  of  the  wife  are  still  void  at  law, 
and  no  legal  action  wherein  a  personal  judgment  is  demanded 
against  a /(S7/ie  covert  can  now  be  maintained  upon  such  a  note. 
The  only  remedy  the  creditor  has  upon  the  promissory  note  of  a 
married  woman,  when  given  for  the  benefit  of  her  separate 
estate,  is  the  old  equitable  remedy  by  suit  to  reach  the  prop- 
erty upon  which  the  note  is  a  charge.  A  justice  of  the  peace 
has  not  jurisdiction  of  such  an  action.     It  does  not  come  within 
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the  class  of  actions,  enumerated  in  the  code,  of  which  justices 
of  the  peace  have  jurisdiction.  It  is  not  an  action  for  the  '^  re- 
covery of  money  otdy.^  {Code^  §  53.)  The  ultimate  object  of 
the  action  is  money,  but  the  judgment  is  not  that  the  plaintiff 
recover  of  the  defendant  a  certain  sum  of  money.  It  is  that 
the  debt  of  the  plaintiff  be  charged  upon  the  estate  of  the  wife, 
and  that  the  same  be  applied  to  the  payment  of  such  debt ; 
and  other  provisions  are  incorporated  in  the  judgment,  which 
it  is  not  necessary  to  mention. 

The  respondent's  counsel  insists  that  the  authority  conferred 
on  justices  of  the  peace,  to  try  and  determine  actions  "  accord- 
ing to  law  and  equity,''  (2  i2.  S.  225, }  1,)  gives  them  jurisdJctmi 
to  try  equitable  actions  to  charge  the  separate  estates  of  mar- 
ried women  with  debts  contracted  by  them  during  coverture. 
This  position  is  erroneous.  Judgments  in  such  actions,  against 
married  women,  cannot  be  enforced  by  execution.  {Chapman 
y.  Lemon  and  wtfcy  11  Bow.  Pr.  Rep.  235.)  Although  courts 
of  justices  of  the  peace  have  some  of  the  powers  which  are 
possessed  by  courts  of  record,  (10  Wend.  213 ;  18  id.  558 ; 
1  DeniOf  139 ;  4  id.  419 ;)  no  decision  can  be  found  holding 
that  such  courts  can  try  purely  equitable  actions  of  any  kind. 

The  judgment  of  the  county  court,  and  that  of  the  justice, 
must  be  reversed  with  costs. 

Judgment  accordingly. 

[Madison  General  Tsem,  May  18, 1866.  ShankUmd,  Gra/y  and  BoZcna, 
Jnstioet.] 


ALBANY— SEPTEMBER  1854.  55] 


DicKERMAN  vs,  ABRAHAMS  and  wife. 

Where  a  married  woman  has  a  separate  estate,  which  she  holds  to  ber  own  ez- 
diisive  nse,  iVee  from  the  control  or  disposition  of  her  husband,  and  indtviduals 
fVimish  work,  labor  and  materials  for  the  erection  of  a  bouse  upon  it,  upon  the 
•zpreas  agreement  and  promise  of  the  owner  that  the  same  shall  be  paid  for  out 
of  her  separate  estate,  a  court  of  equity  has  jurisdiction  to  enforce  payment  out 
of  her  separate  estate,  as  a  charge  thereon.    Wright,  J.  dissented. 

A  creditor,  befbre  he  can  succeed  in  charging  the  separate  estate  of  a  married 
woman  with  the  payment  of  his  debt,  must  show  not  only  that  she  contracted 
the  debt,  but  that  it  was  contracted  either  for  the  benefit  of  her  separate  estate, 
or  fbr  her  own  benefit,  upon  the  credit  of  such  estate. 

In  such  a  case  the  debt  is  enforced  as  a  charge,  and  not  as  a  personal  liability. 
The  judgment  Is  in  rem,  and  not  in  personam, 

THIS  was  an  appeal  from  a  judgment  rendered  at  the  Bens* 
selaer  circuit,  in  February,  1854,  Justice  Watson  presid- 
ing. The  plaintiff  alleged  in  his  complaint  that,  at  the  special 
instance  and  request  of  Mrs.  Abrahams,  he  had  furnished  mate* 
rials  for  the  building  of  a  house  for  her,  upon  her  separate  estate, 
to  a  specified  amount,  and  that,  in  consideration  that  he  would  fur* 
nish  such  materials,  she  had  agreed  that  she  would  pay  for  the 
same  out  of  her  separate  estate,  and  appointed  the  same  to  be 
paid  for  out  of  such  separate  estate.  The  plaintiff  claimed 
judgment  for  the  amount  of  his  demand,  with  interest,  to  be  col- 
lected of  the  separate  property  of  Mrs.  Abrahams,  with  the  costs 
of  the  action.  The  defendants,  by  their  answer,  denied  the  alle- 
gations in  the  complaint,  and  averred  that  the  materials  were 
furnished  upon  the  credit,  and  at  the  special  instance  and  re- 
quest of  the  defendant  Timothy  C.  Abrahams.  Upon  the  trial, 
the  plaintiff  proved  that  he  had  furnished  materials  for  the  de- 
fendant Elsie  y.  B.  Abrahams,  in  and  about  building  a  house 
for  her  upon  her  own  separate  lands  and  premises,  to  the  amount 
and  value  mentioned  in  the  complaint,  and  that  such  materials 
were  furnished  upon  the  express  agreement  and  appointment 
made  by  Mrs.  Abrahams  that  the  same  should  be  paid  for  out 
of  her  separate  estate.  Judgment  was  rendered  for  the  plain- 
tiff for  $484,06,  damages  and  costs,  to  be  collected  of  the  sepsr 
rate  property  of  Mrs.  Abrahams.  From  this  judgment  the 
defendant  Mrs.  Abrahams  appealed. 
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AT.  J.  Townsend,  for  the  plaintiff. 

J.  A,  Millardi  for  Mrs.  Abrahams. 

Harris,  J.  By  the  act  of  1848,  for  the  more  effectual  pro- 
tection of  the  property  of  married  women,  {Sess,  Laws  1848, 
p.  307,)  it  was  declared,  that  the  real  and  personal  property  of 
a  married  woman  should  thereafter  be  her  sole  and  separate 
property,  as  if  she  were  a  single  female.  Though  Mrs.  Abra- 
hams was  married  before  the  act  took  effect,  so  that  her  husband 
would  have  a  vested  interest  in  such  property  as  she  had  previ- 
ously acquired,  yet  it  appears,  from  the  evidence  in  the  case, 
that  the  lot  upon  which  the  building  was  erected  for  which  the 
plaintiff  furnished  the  materials  in  questidn,  was  purchased  in 
November,  1848.  It  having  been  conveyed  to  her  in  her  owa 
right,  it  became,  by  operation  of  the  statute,  "her  sole  and  sep- 
arate property  as  if  she  were  a  single  female."  The  act  was  an 
enabling  statute,  authorizing  the  wife  to  take  and  hold  property 
to  her  sole  and  separate  use.  Being  capable  of  holding  prop* 
erty,  she  was  also  capable  of  conveying  it.  (1 R.  S.  719,  §  10. 
Albany  F%re  Ins.  Co.  v.  Bay,  4  Comst.  9.) 

We  have,  then,  the  case  of  a  married  woman  holding  separate 
property,  and  the  question  presented  is,  whether  the  plaintiff 
has  shown  such  a  state  of  facts  as  entitles  him  to  have  his  debt 
charged  upon  it.  It  is  well  settled  that,  at  law,  a  married  wo- 
man cannot  make  a  contract  which  will  bind  either  her  person 
or  her  property.  It  is  equally  well  settled  that,  in  equity,  she 
cannot  by  contract  bind  her  person  or  her  property  generally. 
But  equity  makes  a  distinction  between  her  separate  property 
and  her  property  generally.  In  respect  to  the  one,  she  is  re* 
garded  as  a  single  female — ^in  regard  to  the  other,  she  is  under 
the  legal  disabilities  of  a  married  woman.  It  is  not  enough  that 
the  wife  has  contracted  the  debt.  It  must  also  appear  that 
she  intended  to  charge  her  separate  estate  with  its  payment 
When  this  is  made  to  appear,  it  is  within  the  jurisdiction  of  a  court 
of  equity  to  enforce  such  payment  out  of  her  separate  estate,  as 
a  charge  thereon.    Having  the  power  to  dispose  of  her  own  sep- 


ALBANY— SEPTEMBER,  1864.  553 

Dickerman  v,  Abrahams. 

arate  property,  she  has,  of  course,  the  power  to  charge  it  with 
the  payment  of  her  debts.  A  creditor,  therefore,  before  he  can 
succeed  in  charging  the  separate  estate  of  a  married  woman 
with  the  payment  of  his  debt,  must  show,  not  only  that  she  con- 
tracted the  debt,  but  that  it  was  contracted,  either  for  the  benefit 
of  her  separate  estate,  or  for  her  own  benefit  upon  the  credit  of 
such  estate.  {North  American  Coal  Co.  v.  Dyett^  7  Paige,  9, 
S.  C.  on  appeal,  20  Wend.  670.  Curtis  v.  Engel,  2  Sand. 
Ch.  287.  2  Story's  Eq.  Jur.  §§  1397  to  1401.)  In  such  a  case 
the  debt  is  enforced  as  a  charge,  and  not  as  a  personal  liability. 
The  judgment  is  in  rem.  and  not  in  personam. 

The  application  of  these  well  settled  and  familiar  principles 
to  the  case  in  hand,  is  easy.  Mrs.  Abrahams  was  the  owner  of 
real  estate.  She  held  it  to  her  own  exclusive  use.  It  was  as 
free  from  the  control  or  disposition  of  her  husband,  as  though 
she  had  been  unmarried.  She  had  the  right  to  dispose  of  it, 
and,  of  course,  to  incumber  it,  as  she  pleased.  Under  these  cir- 
cumstances she  undertook  to  improve  it.  She  obtained  materi- 
als from  the  plaintiff  for  that  purpose,  and  agreed  to  pay  him  out 
of  her  separate  estate.  The  debt  was  thus  created  not  only 
upon  the  credit  of  her  separate  estate,  but  for  its  benefit.  The 
husband  ought  not  to  be,  and  I  suppose  could  not  be,  made  lia- 
ble for  it.  The  estate  of  the  wife  ought  to  be,  and  clearly  is, 
chargeable  with  its  payment.  It  is  the  province  of  a  court  of 
equity  to  declare  and  enforce  that  charge.  The  judgment  at 
the  circuit,  therefore,  so  far  as  it  goes,  is  right.  It  declares  that 
the  plaintifi"  is  entitled  to  the  payment  of  his  debt  out  of  the 
separate  estate  of  Mrs.  Abrahams.  The  eflPect  of  the  judgment 
is  to  make  the  debt  an  incumbrance  upon  her  estate.  It  is,  un- 
doubtedly, imperfect,  in  that  it  does  not  provide  for  enforcing 
the  charge  thus  declared.  It  is  not  a  case  for  issuing  an  execu- 
tion. That  mode  of  enforcing  a  judgment  is  only  authorized 
when  the  judgment  requires  the  party  to  pay  money  or  deliver 
specific  real  or  personal  property.  It  is  inappropriate  where, 
as  in  this  case,  the  judgment  merely  declares  the  plaintiff's  right 
to  have  his  debt  paid  out  of  a  particular  estate.  {See  Code, 
h\  285,  286.)    But  this  omission,  while  it  renders  a  further  ap- 
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plication  to  the  court  necessary  before  the  plaintiff  can  take  the 
effect  of  the  jadgment  he  has  obtained,  does  not  invalidate  the 
judgment  itself.  I  am  of  opinion,  therefore,  that  it  should  be 
affirmed,  with  costs  to  be  taxed. 

In  the  case  of  Arthur  Mooney  against  the  same  defendantSi 
(tried  before  Justice  Wright,)  the  action  was  brought  by  an^ 
other  mechanic  for  work  and  materials  furnished,  under  similar 
circumstances,  for  the  same  building.  The  facts  in  that  case 
are  substantially  the  same  as  in  this.  In  that  case  the  judge, 
at  the  circuit,  nonsuited  the  plaintiff.  If  I  am  right  in  the  view 
I  have  taken  of  the  questions  which  these  cases  present,  it  follows 
that  the  nonsuit  should  be  set  aside,  and  a  new  trial  granted^ 
with  costs  to  abide  the  event. 

Watbon,  J.,  concurred. 

Wright,  J.,  (dissenting.)  This  action  is  against  husband 
and  wife.  The  plaintiff  (Mooney)  alleged  in  his  complaint  that 
at  the  request  of  the  wife  he  rendered  services  in  and  about 
building  a  house  for  her;  and  also,  at  her  request,  furnished 
materials  used  for  the  building  of  the  house ;  the  services  and 
materials  being  reasonably  worth  the  sum  of  $287.50 ;  and  that 
she,  in  consideration  that  the  plaintiff  would  furnish  such  ser* 
vices  and  materials,  undertook  and  promised  him  that  she  would 
pay  for  the  same  but  of  her  personal  property  and  estate ;  and 
did  appoint  the  same  to  be  paid  for  out  of  her  separate  estate ; 
yet  she  has  wholly  refused  and  neglected  to  pay  for  the  services 
or  materials  or  any  part  thereof.  It  is  nowhere  averred  that 
Mrs.  Abrahams  has  any  separate  property  or  estate,  real  or 
personal.  The  thing  sought  to  be  bound  with  the  payment  of 
the  debt  alleged  to  have  been  incurred  is  not  described ;  nor  are 
we  told  whether  the  debt  was  contracted  for  the  benefit  of  the 
estate,  or  for  the  benefit  of  the  wife  upon  the  credit  of  any  sep* 
arate  estate.  The  proceeding  is  not  in  rem  to  subject  the  eep^ 
arate  property  of  a  fenie  covert  in  equity  to  the  satisfaction  of 
her  contract ;  but  in  personam.  Judgment  is  demanded  against 
the  wife  for  the  value  of  the  services  and  materials,  with  the  in- 
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terest  thereon.  Gf  rue  it  is  added,  ^  to  be  collected  of  the  sepa- 
rate property  of  said  Elsie  Y .  R.  Abrahams."  She  may  have 
none ;  and  the  complaint  sets  forth  none,  which  a  court  of  equity 
may,  by  its  decree,  subject  to  the  satisfaction  of  the  debt.  The 
complaint  is  substantially  in  assumpsit  against  a  married  wo- 
man ;  and  lacks  most  of  the  essential  ingredients  of  a^  bill  in 
equity  to  reach  the  separate  estate  of  nkfeme  covert 

But  conceding  that  the  complaint  is  sufficient,  did  the  evidence 
make  a  prima  £Bicie  case  for  the  plaintiff?  It  is  sought  to  charge 
the  payment  of  a  debt  contracted  for  work  and  materials  in  the 
construction  of  a  house,  upon  separate  property  of  Mrs.  Abra- 
hams, ^femeccvert  To  do  this  it  is  incumbent  on  the  plain* 
tiff  to  show  that  she  has  property,  regarded  in  equity  as  her 
separate  estate,  and  as  to  which  she  is  to  be  considered  and 
treated  as  a  feme  sole  ;  and  secondly,  that  the  debt  was  incur- 
red for  the  benefit  of  the  separate  estate,  or  for  her  own  benefit, 
upon  the  exclusive  credit  of  such  estate ;  or  that  she  expressly 
appointed  the  debt  to  be  paid  from  such  separate  property. 

On  the  trial,  the  plaintiff  Mooney  proved  that  in  Norember, 
1848,  Clarkson  F.  Crosby  conveyed  by  warranty  deed  to  Mrs. 
Abrahams,  then  the  wife  of  the  defendant  Timothy  C.  Abra- 
hams, and  to  her  heirs  and  assigns  forever,  a  piece  of  land  con- 
taining about  five  acres,  situate  in  the  town  of  Watervliet.  The 
grant  was  in  fee,  and  there  was  nothing  in  the  instrument  of 
eonveyanoe  evincing  an  intention  to  settle  the  estate  upon  the 
grantee  for  her  separate  use  without  any  control  over  it  on  the 
part  of  her  husband.  The  plaintiff  further  proved,  that  on  this 
land  a  dwelling  house  was  erected  in  1852 ;  and  that  the  plain- 
tiff Mooney  furnished  the  sash  and  glass  in  the  construction  of 
the  house ;  that  one  Nichol  superintended  the  building  of  the 
house,  and  was  told  by  Mrs.  Abrahams  at  the  commencement  of 
the  work,  that  it  was  her  money  which  was  to  pay  for  building 
it.  The  plaintiff  also  offered  to  prove  that  by  the  direction  of 
the  defendant,  Elsie  Y.  B.  Abrahams,  he  furnished  the  windows 
for  the  house  spoken  of  by  Nichol,  as  being  erected  on  the  lands 
mentioned  in  the  deed  given  in  evidence,  to  the  amount  men- 
tioned in  the  complaint,  and  that  she  sent  word  by  Nichol  to  the 
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defendant  before  the  goods  were  furnished,  that  they  were  to  be 
paid  for  by  her.  This  was  all  the  proof  given  or  offered  by  the 
plaintiff;  and  the  first  and  main  question  that  arises  is,  whether 
Mrs.  Abrahams  was  shown  to  have  a  separate  estate,  and  in  re- 
gard to  which  she  is  to  be  considered  a  feme  sole.  If  she  had 
a  separate  estate  in  the  land  conveyed,  within  the  authority  of 
the  decisions  in  courts  of  equity,  as  the  debt  of  the  plaintiff  was 
incurred  for  the  benefit  of  such  estate,  if  not  for  her  own  benefit, 
upon  its  credit,  equitably  payment  should  be  enforced  from  it. 
I  thought  on  the  trial  and  am  still  of  the  opinion,  that  the 
plaintiff  failed  to  show  such  an  estate  in  Mrs.  Abrahams,  as 
courts  of  equity  recognize  her  right  to  dispose  of  and  control  as 
a  feme  scle^  and  which  she  may  bind  by  any  contract  or  ap- 
pointment in  relation  to  it. 

The  estate  of  Mrs.  Abrahams  in  the  land  was  strictly  a  legal 
one.  She  took  the  fee.  By  marriage,  at  least  prior  to  the  stat- 
ute of  1848,  "  for  the  more  effectual  protection  of  the  property 
of  married  women,"  the  husband  acquired  the  usufruct  of  all  the 
freehold  estate  of  the  wife  during  coverture.  He  was  entitled 
to  the  rents,  issues  and  profits  thereof.  The  wife  dying  in  the 
lifetime  of  the  husband,  the  real  estate  of  which  she  died  seised 
descended  to  her  heirs  at  law.  At  her  death  his  interest  there- 
in was  at  an  end,  unless  he  had  by  her  a  child  bom  alive  which 
could  have  inherited  the  estate,  if  it  had  been  alive  at  the  death 
of  its  mother.  In  such  case,  the  husband  became  tenant  by  the 
curtesy,  for  his  own  life.  During  coverture  the  lands  were  un- 
der the  control  of  the  husband ;  and  the  wife  was  incompetent 
to  dispose  of  or  contract  in  relation  thereto.  The  estate  could 
only  be  aliened  fn  some  mode  recognized  by  courts  of  law.  At 
common  law,  as  a  general  rule,  a  feme  covert  could  not  make  a 
valid  contract  of  any  description  in  relation  either  to  real  or 
personal  property.  She  could  not  bind  either  her  husband  or 
herself  by  contract.  Under  no  circumstances,  in  a  court  of  law, 
was  she  considered  or  treated  as  d,  ferns  sole  in  respect  to  debts 
contracted  or  obligations  incurred ;  and  by  the  strict  rules  of  the 
common  law  she  was  not  permitted  to  take  or  enjoy  any  real  or 
personal  estate  separate  from  or  independent  of  her  husbands 
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Nor  in  equity  could  she  by  contract  bind  her  person  or  her 
property  generally.. 

But  the  doctrine  has  prevailed  for  a  long  time  in  courts  of 
equity,  that  a  married  woman  may  take  real  and  personal  estate 
to  her  own  separate  and  exclusive  use ;  and  that  she  has  also 
an  incidental  power  to  dispose  of  it.  Such  a  thing  has  been  re- 
cognized for  a  great  length  of  time,  as  a  separate  equitable  estate 
in  the  wife,  in  real  property.  But  it  is  strictly  an  equitable 
estate,  and  has  always  been  created  by  deed,  by  will  or  mar- 
riage settlement)  vesting  the  legal  estate  in  some  third  person. 
A  legal  estate  of  inheritance  never  could  be  merged  in  an 
equitable  estate,  so  that  the  whole  should  become  an  equitable 
interest  only;  and  it  is  only  strictly  equitable  titles,  which 
courts  of  law  do  not  recognize,  that  may  be  transferred  by  a 
married  woman  as  Vkfeme  sole.  Originally,  it  was  deemed  abso- 
lutely necessary  that  the  property  of  which  the  wife  was  to  have 
the  separate  and  exclusive  use,  should  be  vested  in  trustees  for 
her  benefit.  Indeed  the  power  of  a  court  of  equity  to  manage 
and  control  the  separate  estates  of  married  women  arises  from 
its  jurisdiction  over  trusts.  But  for  more  than  a  century  it  has 
been  held  that  the  intervention  of  trustees  is  not  indispensable  ; 
and  that,  whenever  real  or  personal  property  is  given,  or  devis- 
ed, or  settled  upon  a  married  woman,  either  before  or  after  mar^ 
riage,  for  her  separate  and  exclusive  use,  without  the  intervention 
of  trustees,  the  intention  of  the  parties  shall  be  effectuated  in 
equity  and  the  wife's  interest  protected  against  the  marital 
rights  and  claims  of  her  husband,  and  of  his  creditors  also.  Her 
husband  has  been  held  and  treated  as  a  mere  trustee  for  her, 
and  prohibited  from  disposing  of  her  separate  property,  to  her 
prejudice.  {Stortfs  Eq.  Juris.  }  1380.)  But  the  intention  to 
devote  the  property  given,  secured  or  bequeathed  to  the  wife  for 
her  separate  and  exclusive  use,  must  clearly  appear  beyond  any 
reasonable  doubt ;  otherwise  the  husband  will  retain  his  ordinary, 
legal  and  marital  rights  over  it.  It  must  appear  by  the  terms 
of  the  gift,  settlement  or  bequest,  that  the  property  is  expressly 
or  by  just  implication  designed  to  be  for  her  separate  and  exdu- 
flive  use,  or  the  marital  rights  of  the  husband  will  not  be  ex* 
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eluded.  If  it  be  real  estate,  the  intention  miiBt  appear  from  the 
instrument  giving,  securing  or  devising  it  I  venture  to  say 
that  it  was  never  before  pretended  that  where  real  estate  was 
granted  or  devised  to  a  married  woman,  by  a  third  person,  in 
fee,  and  without  any  express  declaration  of  a  trust,  or  any  words 
or  act  from  which  the  intention  might  be  justly  implied,  to  de- 
vote it  to  her  separate  and  exclusive  use,  it  was  a  separate 
estate  in  the  wife,  to  the  exclusion  of  the  marital  rights  of  the 
husband.  A  married  woman's  own  lands  are  not  her  separate 
estate  within  the  meaning  of  any  equit&ble  rule  or  authority. 

This  was  the  settled  law  prior  to  the  statute  of  1848,  in  which 
the  legislature  undertook  to  entrench  upon  the  marital  relations 
as  understood  and  established  by  the  common  law.  It  remains 
to  be  seen  whether  that  statute  converts  the  lands  of  a  married 
woman,  held  in  fee,  into  a  separate  equitable  estate,  merging  the 
legal  into  the  equitable  so  as  to  give  a  court  of  equity  control 
over  it  by  virtue  of  its  jurisdiction  and  power  over  trusts.  The 
counsel  for  the  plaintiff  evidently  supposes  this  to  be  the  effect 
of  the  statute. 

It  is  to  be  observed,  that  the  statute,  being  in  derogation  of 
the  common  law,  is  to  be  strictly  construed.  No  rights  or  pow- 
ers of  the  wife  or  invasion  of  the  marital  rights  of  the  husband, 
are  to  be  implied ;  and  it  is  not  to  be  deemed  to  override  any 
principle  of  the  common  law,  or  enlarge  the  jurisdiction  of  a 
court  of  equity,  unless  by  its  express  terms  it  irresistibly  calls  for 
such  a  construction.  If  by  its  express  terms  it  converts  the 
legal  estate  of  a  wife  into  an  equitable  estate,  and  makes  what  was 
heretofore  an  estate  in  her  own  right  and  controlled  by  her  hoa^ 
band,  that  which  has  been  regarded  by  courts  of  equity  as  a 
trust  interest,  we  should  so  declare  it.  In  putting  a  construc- 
tion upon  its  provisions,  we  are  also  if  possible  to  ascertain  the 
intention  of  the  legislature ;  and  in  this  case  it  is  of  the  highest 
importance  to  consider  the  question,  whether  it  entered  into  the 
legislative  intent  to  convert  a  legal  into  an  equitable  estate,  or 
to  give  any  other  or  different  signification  of  a  separate  estate 
than  had  been  recognized  in  equity  for  more  than  a  century. 

The  act  provides  that  the  real  and  personal  property,  and  the 
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rents,  issues  and  profits  thereof,  of  any  female  now  married, 
shall  not  be  subject  to  the  disposal  of  her  husband,  but  shall  be 
her  sole  and  separate  property  as  if  she  were  a  single  female, 
except  so  far  as  the  same  may  be  liable  for  the  debts  of  her 
husband  heretofore  contracted  :  and  the  third  section  of  the  law 
of  1848  contains  the  further  provision,  that  it  shall  be  lawful 
for  any  married  female  to  receive  by  gift,  grant,  devise  or  be- 
quest, from  any  person  other  than  her  husband,  and  hold  to  her 
sole  and  separate  use,  as  if  she  were  a  single  female,  real  and 
personal  property,  and  the  rents,  issues  and  profits  thereof,  and 
the  same  shall  not  be  subject  to  the  disposal  of  her  husband, 
nor  be  liable  for  his  debts  ;  but  all  contracts  made  between  per- 
sons in  contemplation  of  marriage  shall  remain  in  full  force  after 
such  marriage  takes  place.  This  third  section,  as  amended  in 
1849,  authorizes  any  married  female  to  take  by  inheritance,  or 
by  gift,  grant,  devise  or  bequest,  from  any  person  other  than 
her  husband,  and  hold  to  her  sole  and  separate  use,  and  convey 
and  devise,  real  and  personal  property,  and  any  interest  or  estate 
therein,  and  the  rents,  issues  and  profits  thereof,  in  the  same 
manner  and  with  the  like  effect  as  if  she  were  unmarried,  and 
the  same  shall  not  be  subject  to  the  disposal  of  her  husband, 
nor  be  liable  for  his  debts. 

At  common  law  the  real  property  of  the  wife  could  not  be 
aliened  by  the  husband,  nor  was  it  subject  to  his  disposal    He  !/ &Jbbti2i. 
was  entitled  to  its  use,  or  the  rents,  issues  and  profits  thereof 
during  coverture.    The  personal  property  owned  by  the  wife,  at 
marriage,  belonged  to  the  husband  if  reduced  to  his  possession 
during  coverture,  and  was  liable  for  his  debts ;  and  the  same 
rule  applied  to  any  personal  property  given  or  bequeathed  to 
the  wife  during  coverture,  A  married  woman  could  always  take  by 
inheritance,  or  by  gift,  grant  or  devise,  from  a  person  other  than     , ^ 
her  husband,  real  estate,  and  it  was  not  subject  to  alienation  or  ^  * 
disposal  by  her  husband.     So  far,  therefore,  as  the  wife's  owner* 
ship  of  land  was  concerned,  and  mode  of  holding,  the  statute  does 
not  change,  or  in  any  way  modify  the  common  law  rules.   Nor  was 
it  within  the  intention  or  policy  of  the  legislature  to  change  the 
law  of  real  property  in  this  respect.    The  purpose  to  be  attained 
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by  legislative  action  was  to  protect  the  property  of  married 
women  from  disposal  by  their  husbands,  and  that  it  should  not 
be  subjected  to  the  payment  of  their  debts ;  not  to  change  the 
mode  of  holding,  or  so  far  to  intrude  upon  the  marital  relations 
with  respect  to  the  control  and  disposition  of  all  the  wife's  prop- 
erty as  to  build  up  and  establish  rival  and  independent  inter- 
ests in  the  same  household,  and  whilst  the  husband  was  still 
liable  for  the  debts  and  maintenance  of  his  wife,  he  could  not 
even  become  tenant  by  the  curtesy  in  her  real  property.  All 
effected,  or  intended  to  be,  by  the  second  section  of  the  act  of 
1848,  was  to  alter  the  common  law  rules,  with  respect  to  the 
husband's  interest  in  the  rents,  issues  and  profits  of  the  wife's 
real  estate,  and  of  her  personal  property.  That  which  was  bo- 
fore  subjected  to  the  disposal  of  the  husband,,  and  was  liable  for 
his  debts,  was  no  longer  to  be  so ;  but  was  to  be  treated  and 
considered,  in  law,  as  her  sole  and  separate  property,  as  if  she 
were  a  single  female,  except  so  far  as  the  same  might  be  liable 
at  the  passage  of  the  act,  for  the  debts  of  the  husband  already 
contracted.  The  section  effectually  stripped  the  husband  of  the 
usufruct  of  the  wife's  real  estate,  and  so  far  invaded  his  common 
law  marital  rights  ;  but  it  could  not  have  been  contemplated  by 
the  legislature,  in  the  use  of  the  words,  '^  it  shall  be  her  sole 
and  separate  property  as  if  she  were  a  single  female,"  to  convert 
what  was  already  a  legal  estate  into  an  equitable  one,  or  to  (en- 
large the  powers  of  a  court  of  equity,  nor  to  convert  an  estate 
in  her  own  right  into  a  mere  trust  estate,  which  she  could  not 
manage  or  control  without  invoking  the  powers  of  a  court  of 
equity.  All  the  right  given  in  the  third  section  of  the  law  of 
1848  was  exercised  before  the  passage  of  the  statute  in  a  court, 
of  equity  ;  and  where  it  was  manifest  that  the  intention  of  the 
donor  was  to  devote  the  gift  to  the  sole  and  separate  use  of  the 
wife,  it  was  held  in  trust  for  her  exclusive  benefit,  and  was  not 
subject  to  the  disposal  of  her  husband,  nor  liable  for  his  debts. 
The  wife's  real  estate,  at  law,  could  not  be  disposed  of  by  her 
husband,  but  as  he  had  the  use  of  it,  was  held  by  him  diiring 
coverture.  She  could  not,  in  a  legal  sense,  A<?W  property.  All 
that  this  section  did  was  to  qualify  her  in  law  to  hold  her  own 
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property,  and  to  effectuate  the  prominent  intention  of  the  law- 
makers by  placing  it  beyond  the  reach  of  the  husband,  and  pre- 
serve it  intact  from  disposition  by  him,  or  liability  for  his  debts. 
It  did  not  assume  to  relieve  the  husband  from  his  common  law 
liability  for  the  debts  of  the  wife  ;  nor  to  authorise  her  to  con- 
tract even  in  relation  to  her  own  property^  It  merely  author- 
ized her  to  hold  at  law ;  but  it  created  no  such  estate  as  was 
before  known  in  equity  as  a  separate  estate,  and  liable  equitably 
for  the  engagements  of  the  wife^  The  legislature  had  made  it 
lawful  for  her  to  hold  her  own  property  without  the  interven- 
tion of  a  trustee,  but  no  power  had  been  given  to  her  to  dispose 
of  it.  The  disposition  of  her  personal  property  and  of  the  rentsj 
issues  and  profits  of  her  real  estate  had  been  taken  from  her 
husband,  and  lodged  nowhere.  A  court  of  equity  could  not  con- 
trol it,  except  so  &r  as  it  came  within  the  purview  of  an  equi- 
table estate  as  settled  by  a  long  line  of  authorities.  She  had  at 
common  law  no  power  to  contract,  and  hence  could  make  no 
legal  disposition  of  it  herself.  In  this  dilemma,  the  legislature 
of  1849  found  the  wife ;  and  to  apply  a  remedy  the  third  section 
was  remodelled.  The  power  to  take  by  inheritance,  or  by  gift, 
grant,  devise  or  bequest,  and  hold  to  her  sole  and  separate  use 
was  retained;  adding  the  further  power  to  convey  and  devise 
real  and  personal  property,  and  any  interest  or  estate  therein, 
Mid  the  rents,  issues  and  profits  thereof,  in  the  same  manner 
and  with  the  like  effect  as  if  she  were  unmarried.  The  inartifi- 
cial manner  in  which  this  amended  section  is  constructed  has 
given  rise  to  different  views  as  to  its  meaning.  The  words 
^  convey  and  devise"  are  technical  terms  relating  to  the  disposi- 
tion of  interests  in  real  property.  It  could  not  be  technically 
or  legally  correct  to  speak  of  conveying  personal  property  by  a 
verbal  sale  of  it,  or  of  devising  it  by  a  last  will  and  testament. 
Real  property  may  be  conveyed  by  deed  or  devised  by  will. 
Prior  to  the  act  the  wife  could  only  convey  her  real  estate  in 
the  mode  prescribed  by  statute  for  its  alienation  by  deed,  viz. 
by  joining  with  her  husband  in  the  conveyance,  and  acknowl- 
edging the  instrument  separate  and  apart  from  him ;  and  she 
could  not  devise  it  at  all.  Hence  has  arisen  the  serious  doubt, 
Vol.  XXI.  71 
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whether  the  Btatate  bo  far  nallifies  the  common  law  as  to  gire 
the  wife  power  to  contract  at  all  in  relation  to  her  personal 
property,  or  to  do  any  thing  with  her  real  estate^  further  than  to 
dispose  of  it  by  deed,  without  joining  with  her  husband  in  the 
conveyance,  or  devise  it  by  will.  Certainly,  if  the  power  be 
given  to  her  to  manage  and  conlract  as  respects  her  property 
fnrther  than  this,  it  is  by  implication^  K  she  is  authoriied  to 
contract  generally,  the  power  is  not  given  in  express  terms ;  and 
in  this  way  the  marital  rights  cannot  be  invaded,  or  the  princi- 
ples of  the  common  law  subverted.  I  think  that  the  most  that 
the  legislature  intended  originally  was  to  protect  the  personal 
property  given,  or  bequeathed  to  the  wife,  and  the  rents,  issues 
and  profits  of  the  wife's  lands,  firom  disposal  by  the  husband,  and 
firom  liability  for  his  debts ;  and  so  far  as  the  personal  property, 
the  rents,  issues  and  profits  of  her  real  estate  were  concerned, 
to  remove  the  common  law  restriction  against  a  feme  covert 
holding  this  species  of  property,  independent  of  h^  husband ; 
it  required  more  boldness  than  the  lawmakers  of  1848  possessed, 
to  strike  down,  at  one  blow,  all  those  marital  relations  that  had 
impressed  on  them  the  sanction  and  wisdom  of  ages.  Nor  did 
the  legislature  of  1849  accomplish,  or  mean  to  do,  what  their 
predecessors  had  left  undone.  They  found  the  wife  clothed  with 
the  power,  independ^t  of  her  husband,  to  hold  her  own  prop- 
erty :  but  having  no  power  herself  or  lodged  anywhere  else^  to 
dispose  (^  it  in  the  event  of  her  necessities  requiring  such  dis- 
position. This  they  proposed  to  obviate,  and  nothing  nuwe ; 
and  this  was  done,  whether  to  an  enlarged  or  limited  extent  it 
is  unnecessary  to  inquure  in  this  case. 

It  is  quite  apparent  that  the  tendency  of  the  legislation  refer- 
red to  was  to  &vor  the  wife.  It  in  nowise  entered  into  its  de* 
sign  to  impose  burdens  on  her  or  her  property  unknown  to  the 
common  law,  and  to  a  like  extent  relax  those  of  the  husbaiML 
At  common  law  the  husband  was  liable  for  the  debts  of  the  wife, 
or  of  those  contracted  for  her  benefit,  or  in  the  managemettt  or 
improvement  of  her  estate.  It  made  him  Uable  for  the  v&rj 
debt  sought  in  this  case  to  be  enforced  against  the  wife  ;  and  it 
<^ould  not  at  least  be  collected  from  her.    But,  if  we  adopt  the 
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eoQcInsion  that  the  statute  converts  what  was  a  legal  mto  an 
equitable  estate,  alike  in  all  respects  to  that  preyiouslj  recog- 
nized in  equity,  and  subject  to  the  same  rules,  the  effect  would 
be  to  impose  a  burden  upon  the  wife's  real  property ;  and  this 
too,  for  aught  we  see,  without  relieving  the  husband.  Though 
the  usufruct  of  Mrs,  Abrahams'  real  estate  has  been  taken  from 
her  husband,  the  statute  does  not  discharge  him  from  the  pay- 
ment of  this  identical  debt,  sought  to  be  enforced  against  prop- 
erty, said  by  operation  of  law  to  be  converted  into  that  kind  of 
sepamte  estate,  which  in  equity,  and  by  the  powers  exercised 
by  a  court  of  equity,  has  been  heretofore  decreed  to  satisfy  con- 
tracts or  debts  of  the  wife.  That  the  legislature  did  not  intend 
to  convert  the  wife's  legal  estate  into  an  equitable  one,  putting 
her  with  regard  to  all  her  property  on  the  same  footing  at  law, 
as  had  been  before  recognized  in  equity,  in  relation  to  property 
given,  secured  or  devised  for  her  separate  and  exclusive  use,  is 
also  apparent  from  other  sections  of  the  act  of  1848,  and  the 
same  act  as  amended  in  1849.  The  fourth  section  of  the  act  of 
1848  expressly  declares,  that  ante-nuptial  settlements  shall  be 
valid ;  and  it  was  principally  through  the  medium  of  these,  that  the 
whole  doctrine  of  a  separate  estate  in  the  wife  grew  up  in  equity. 
So,  also,  the  second  section  of  the  amended  law  of  1849  recog- 
nizes, as  a  thing  still  to  have  an  existence,  that  kind  of  separate 
estate  which  courts  of  equity  had  exclusively  assumed  to  con« 
trol,  and  for  whose  benefit,  or  on  the  cre£t  of  which,  the  wife 
by  appointment  could  bind.  It  authorizes  any  person  who  may 
hold,  at  the  passage  of  the  act,  or  thereafter  hold,  as  trustee  for 
any  married  woman,  any  real  or  personal  estate  under  any  deed 
of  conveyance  or  otherwise,  on  the  written  request  of  such  mar- 
ried woman,  accompanied  by  a  certificate  of  a  justice  of  the 
supreme  court  as  to  her  capacity  to  manage  and  control  the 
same,  to  convey  to  such  married  woman  by  deed  or  otherwise,  all 
or  any  portion  of  such  property,  or  the  rents,  issues  and  profits 
thereof,  for  her  sole  and  separate  use  and  benefit. 

My  conclusions  are,  1st.  That  the  deed  from  Crosby  to  Mrs. 
Abrahams  gave  her  no  such  separate  estate  in  the  land  convey- 
ed that  a  court  of  equity  had  assumed  to  control,  and  with  regard 
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to  which  the  wife  had  been  considered  and  treated  as  a  feme 
sole.  It  was  not  a  conveyance  upon  any  tmst,  express  or  im- 
plied. There  was  no  intention  evinced  in  the  instrnment  of 
conveyance,  or  to  be  gathered  from  the  acts  of  the  parties,  that 
the  estate  was  to  be  held  for  her  sole  and  exclusive  use.  The 
land  was  directly  conveyed  to  her,  and  in  law  she  took  the  fee, 
subject  to  the  common  law  rules  as  to  real  property.  The  title 
was  in  her  absolutely ;  and  a  court  of  equity  had  no  power  or 
jurisdiction  in  respect  to  the  estate  granted.  2d.  That  the 
statutes  of  1848  and  1849, ''  for  the  more  effectual  protection  of 
the  property  of  married  women,"  do  not  convert  this  mere  legal 
estate  into  an  equitable  one,  bringing  it  within  the  jurisdiction 
and  powers  which  a  court  of  equity  had  heretofore  exercised  over 
trusts,  and  fashioning  it  into  that  kind  of  separate  estate^  held 
in  equity  to  be  subjected  to  a  satia&ction  of  the  contracts  or 
debts  of  the  wife,  or  which  she  might  dispose  of  by  appointment. 
These  laws  took  away  from  the  husband  the  use  of  the  wife's 
real  estate ;  but  did  not  absolve  him  from  the  payment  of  her 
debts,  or  make  her  property,  in  law,  liable  therefor.  They  con* 
ferred  no  new  powers  or  jurisdiction  on  a  court  of  equity,  and 
having  none  heretofore  over  the  legal  title,  it  is  still  without 
them. 

It  follows  of  course,  in  this  case,  that  if  Mrs.  Abrahams  was 
not  shown  to  possess  any  such  separate  estate  as  could  be  sub- 
jected in  a  court  of  equity  to  a  satisfaction  of  her  debts,  it  was 
quite  immaterial  whether  she  had  or  had  not  appointed  them  to 
be  paid  therefrom.  Having  none,  or  none  being  shown,  the 
plaintiff  failed  to  make  a  case  entitling  him  to  recover,  and  was 
properly  nonsuited. 

In  the  case  of  Dickerman,  judgment  affirmed. 

In  the  case  of  Mooneye  new  trial  granted, 

[Albany  General  Term,  September  4, 1854.  Parker,  Harrv  and  Wright, 
Justices.] 


COLUMBIA— OOTOBEE,  1864.  566 


The  Association  for  the  relief  of  respectable,  aged 
INDIGENT  Females  in  the  City  of  New  York  vs,  John 
F.  Beekman,  adm'r  &c.  and  others. 

It  is  a  general  rule  that  a  suit  to  enforce  a  trust  can  only  be  maintained  by  the 
trustee  or  the  cestui  que  trust. 

As  against  a  third  person  the  trustee,  he  being  regarded  as  the  representative  of 
the  eesttn  que  trust ,  is  the  proper  party  to  bring  the  action.  As  against  the 
trustee  himself,  the  suit  can  only  be  maintained  by  the  cestui  que  trust. 

Where  the  trust  is  fbr  a  public  charity,  there  being  no  certain  persons  who  are 
entitled  to  it,  so  as  to  be  able  to  sue  in  their  own  names  as  cestuis  que  trusty 
a  suit  for  the  purpose  of  having  the  charity  duly  administered  must  be  brought 
in  the  name  of  the  attorney  general. 

A  testator,  by  a  codicil  to  his  will,  after  revoking  the  residuary  bequest  in  his 
will,  and  after  giving  to  certain  charitable  incorporations  legacies  amounting  in 
the  aggregate  to  $19,000,  declared  as  follows:  "After- the  expiration  of  ten 
years,  or  sooner,  if  my  executors  find  there  will  be  sufficient  funds,  I  would 
wish  a  public  dispensary,  as  in  New  York,  on  a  similar  plan,  for  indigent  per- 
sons, both  sick  and  lame,  to  be  attended  by  a  physician,  elected  to  the  estab- 
lishment, at  their  own  homes,  and  also  daily  at  the  dispensary ;  my  executors 
to  consult  Judicious  men  in  Albany  respecting  the  same,  and  ftinds  enough  to 
carry  on  the  building  and  yearly  expenses ;  and  should  there  be  any  overplus, 
my  executors,  within  fifteen  years,  may  give  it  to  any  other  charitable  society 
or  societies  fbr  relieving  the  comfortless  and  indigent,  they  shall  select"  By 
another  oodicilj  after  making  some  changes  in  the  legacies  already  given  to 
charitable  institutions,  the  testator  du^cted  as  follows :  "  After  satisfying  tho 
provision  in  my  will,  in  regard  to  the  dispensary  mentioned  in  my  will,  or  the 
first  codicil  thereto,  I  give  and  bequeath  all  my  estate  then  remaining,  if  any 
there  shall  be,  to  my  executors  in  trust,  that  they  shall  and  may  apply  the  same 
in  such  sums,  and  in  such  time  and  times  as  in  their  discretion  they  shall  think 
fit  and  proper,  to  the  treasurer  or  other  officer  having  the  management  of  the 
pecuniary  afiairs  of  any  one  or  more  societies  for  the  support  of  indigent,  re- 
spectable persons,  especially  females  and  orphans,  and  for  the  use  of  said  society 
or  societies,  hereby  intendmg  to  give  to  my  executors  ftill  discretionary  power 
as  to  the  disposition  of  the  same,  but  so  that  the  same  shall  be  applied  to  ob- 
jects of  charity."  The  will  and  codicils  having  been  proved,  all  the  executors 
named  therein  renounced,  and  letters  of  administration  with  the  will  annexed 
were  granted  to  the  widow  of  the  testator,  who  afterwards  died,  and  B.  was 
the  surviving  administrator  of  the  estate.  "  The  Association  fbr  the  relief  of 
aged,  indigent  Females  in  the  city  of  New  Tork"  filed  a  complaint  against  B., 
in  which  it  was  alleged  that  the  executors  named  in  the  will  had  done  nothing 
in  execution  of  the  trust  committed  to  them,  nor  any  thing  except  their  re- 
nunciation  as  executors,  to  divest  themselves  of  their  trusts.  And  it  was 
insisted  that  it  was  still  their  duty  to  require  the  administrator  to  account,  and 
!to  dispose  of  the  property  for  the  charitable  purposes  mentioned  in  the  will. 
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The  complaint  alleged  that  the  plaintiff  waa  an  incorporated  sodely,  wfaoao 
object  was  the  relief  of  respectable,  aged  indigent  females,  io  the  cHy  of  New 
York,  and  that  its  tands  and  property  had  been  fkithfuUy  devoted  to  that 
object ;  and  the  prayer  for  relief  was  that  it  might  be  determined  whether  the 
executors  named  in  the  will  were  still  trustees  under  the  will,  and  authorized 
to  carry  the  same  into  execution ;  and  if  it  should  be  adjudged  that  they 
were  still  such  trustees,  that  they  be  directed  to  execute  the  provisions  of  the 
will  and  codicils,  &c. ;  or  if  it  should  be  determined  that  the  executors  named 
are  not  still  such,  and  were  not  authorized  to  execute  the  trusts,  that  then  new 
trustees  might  be  appointed  to  execute  the  trusts ;  and  that  the  administrator 
be  directed  to  render  an  account  of  the  estate,  &c ;  and  to  pay  oyer  the 
amount  to  the  executors  as  trustees  under  the  will,  or  to  such  substitated 
trustees.  Held^  on  demurrer,  that  the  plaintiff  had  no  interest  whatever  in 
the  execution  of  the  alleged  trust ;  and  the  complaint  was  dismissed. 

THIS  was  a  demurrer  to  a  complaint.  The  facts,  bo  far  as 
they  relate  to  the  question  presented  by  the  demurrer,  are 
as  follows :  William  Barthrop,  who  resided  at  Kinderhook,  in 
the  county  of  Columbia,  died  in  October,  1888,  leaving  an 
estate  of  the  estimated  value  of  $200,000.  He  left  a  will,  by 
which  he  appointed  David  Van  Schaick,  Teunis  Harden  and 
John  Bain,  defendants  in  this  action,  his  executors,  and  in  case 
any  of  the  persons  named  should  decline  to  serve  as  such  exec- 
utors, then  Abraham  I.  Van  Alstyne  and  John  M.  Pruyn,  who 
are  also  defendants  in  this  action,  wore  appointed  in  their  place. 
The  will  bears  date  the  9th  day  of  October,  1837.  After  mak- 
ing several  devises  and  bequests,  to  a  small  amount,  to  various 
persons,  the  testator  bequeathed  the  residue  of  his  estate  to 
certain  charitable  incorporations.  By  a  codicil,  bearing  date 
the  12th  day  of  May,  1838,  the  testator  revoked  the  residuary 
bequest  contained  in  his  will,  and  after  giving  to  the  aame  in- 
stitutions, of  which  the  plaintiff  in  this  action  was  one,  legacieB 
amounting  in  the  aggregate  to  the  sum  of  $19,000,  he  proceeds 
to  declare  as  follows :  "  After  the  expiration  of  ten  years,  or 
sooner,  if  my  executors  find  there  will  be  sufficient  funds,  I 
would  wish  a  public  dispensary,  as  in  New  York,  on  a  similar 
plan,  for  indigent  persons,  both  sick  and  lame,  to  be  attended 
by  a  physician,  elected  to  the  establishment,  at  their  own  homes, 
and  also  daily  at  the  dispensary;  my  executors  to  consult 
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judicious  men  in  Albany  respecting  the  same,  and  funds  enongh 
to  carry  on  the  building  and  yearly  expenses ;  and  should  there 
be  any  overplus,  my  executors,  within  fifteen  years,  may  give  it 
to  any  other  charitable  society  or  societies  for  relieving  the 
comfortless  and  indigent,  they  shall  select." 

By  another  codicil  bearing  date  the  13th  of  October,  1838, 
after  making  some  changes  in  the  legacies  already  given  to 
charitable  institutions,  the  testator  directs  as  follows :  "  After 
satisfying  the  provision  in  my  will,  in  regard  to  the  dispensary 
mentioned  in  my  will,  or  the  first  codicil  thereto,  I  give  and  be- 
queath all  my  estate  then  remaining,  if  any  there  shall  be,  to 
my  executors  in  trust,  that  they  shall  and  may  pay  and  apply  the 
same  in  such  sums,  and  at  such  time  and  times  as  in  their  dis- 
cretion they  shall  think  fit  and  proper,  to  the  treasurer  or  other 
officer  having  the  management  of  the  pecuniary  affairs  of  any 
one  or  more  societies  for  the  support  of  indigent,  respectable 
persons,  especially  females  and  orphans,  and  for  the  use  of  said 
society  or  societies,  hereby  intending  to  give  to  my  executors 
fyi  discretionary  power  as  to  the  disposition  of  the  same,  but  so 
that  the  same  shall  be  applied  to  objects  of  charity." 

The  will  and  codicils  having  been  proved,  all  the  executors 
named  therein  renounced,  and,  on  the  23d  of  August,  1889, 
letters  of  administration  with  the  will  annexed  were  granted  to 
Anna  Barthrop,  the  widow  of  the  testator,  who  has  since  died, 
and  John  P.  Beekman,  who  is  now  the  surviving  administrator 
of  the  estate.  It  is  stated  in  the  complaint,  that  the  executors 
named  in  the  will  have  done  nothing  in  execution  of  the  trusts 
committed  to  them,  nor  any  thing  except  their  renunciation 
as  executors,  to  divest  themselves  of  their  trusts,  and  it  is  in* 
sisted  that  it  is  still  their  duty  to  require  the  administrator 
le  account  and  to  dispose  of  the  property  for  the  charitable 
purposes  mentioned  in  the  will.  The  plaintiff  alleges  that  it  is 
an  incorporated  society,  and  that  the  object  of  its  incorporation 
is  expressed  in  its  corporate  name,  it  being  for  the  relief  of 
respectable,  aged,  indigent  females,  in  the  city  of  New  York, 
and  that  its  funds  and  property  have  been  faithfully  devoted 
to  that  object.    The  prayer  for  relief  is,  that  it  may  be  deter- 
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mined  whether  the  executors  named  in  the  will  are  still  tmsteeB 
under  the  will,  and  authorized  to  carry  the  same  into  execution ; 
and,  if  it  should  be  adjudged  that  they  are  still  such  trustees, 
that  they  be  directed  to  execute  the  provisions  of  the  will  and 
codicils,  and  dispose  of  the  estate  according  to  the  charitable 
intent  of  the  testator ;  or,  if  it  should  be  determined  that  the 
executors  named  are  not  now  such  trustees,  and  are  not  author- 
ized to  execute  the  trusts,  that  then  some  suitable  persons  may 
be  appointed  to  execute  the  trusts,  and  carry  the  charitable 
intent  of  the  testator  into  full  effect,  under  the  direction  of  the 
court,  and  to  take  possession  of  the  estate  for  that  purpose ; 
and  that  the  administrator  be  directed  to  render  an  account  of 
the  estate  and  all  the  interest  and  accumulations  thereon,  and 
that  he  pay  the  same  over  to  the  executors  as  trustees  under 
the  will,  or  such  other  trustees  as  may  be  appointed  by  the 
court. 

The  defendants,  John  P.  Beekman,  and  Thomas  Beekman 
who  was  made  defendant  as  the  administrator  of  Anna  Bai^ 
throp  deceased,  demurred  to  the  complaint,  on  the  ground  that 
the  facts  stated  do  not  constitute  a  cause  of  action.  The  action 
was  brought  to  a  hearing  upon  this  issue. 

X  H.  Reynolds^  for  the  plaintiff. 

Min  Vmi  Burerij  for  the  defendants. 

Harris,  J.  A  difficulty  presents  itself  at  the  very  threshold 
of  this  case,  which  I  have  found  myself  unable  to  surmount. 
It  is  as  to  the  right  of  the  plaintiff  to  sue  at  all.  The  ob- 
ject of  the  suit  is  to  establish  a  trust  for  charitable  uses  and 
to  have  it  executed.  The  theory  of  the  complaint  is,  that  the 
testator,  by  his  will,  devoted  the  bulk  of  his  estate  to  charity, 
and  that  the  trustees  appointed  by  him  for  that  purpose,  and 
those  to  whom  the  administration  of  the  estate  has  been 
committed,  have  failed  to  carry  his  intentions  into  effect  It 
18  a  general  rule,  that  a  suit  to  enforce  a  trust  can  only  be 
maintained  by  the  trustee  or  the  cestui  que  trust     As  against 
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a  third  person,  the  trustee,  he  being  regarded  as  the  represent 
tati?e  of  the  cestui  que  trusty  is  the  proper  party  to  bring  the 
action.  As  against  the  trustee  himself,  the  suit  can  only  be 
maintained  by  the  cestui  que  trust.  Where  the  trust  is  for  a 
public  charity,  there  being  no  certain  persons  who  are  entitled 
to  it,  so  as  to  be  able  to  sue  in  their  own  names  as  cestuis  que 
trust,  a  suit  for  the  purpose  of  having  the  charity  duly  ad- 
ministered, must  be  brought  in  the  name  of  the  attorney  general. 
In  such  a  case  that  officer,  as  representatiye  of  the  public, 
would  occupy  the  relation  of  cestui  que  trust  to  trustees.  (CSo^ 
vert  an  Parties  in  Eq.  809.  Shelford  on  Mortmain^  414, 
citing  MoniU  t.  Lawson^  Viner's  Ahr.  tit.  Char.  Uses^  H^ 

pi.  11.) 

Where  the  suit  is  brought  by  the  heir  or  next  of  kin,  or  any 
one  else  interested  in  the  estate,  for  the  purpose  of  ayoiding 
the  trust,  it  is  not  always  necessary  to  make  the  cestui  que 
trust  a  party.  In  such  a  case,  as  in  the  case  of  a  suit  brought 
by  the  trustee  to  establish  the  trust,  the  trustee  is  regarded  as 
the  representative  of  the  cestui  que  trust.  It  is  only  where 
all  the  trustees  concur  in  an  alleged  abuse  of  the  trust,  and 
there  are  no  certain  persons  interested  in  the  execution  of  the 
trust,  as  in  the  case  of  a  public  charity,  that  the  suit  must,  ex 
fiecessitate  ret,  be  instituted  by  the  attorney  general.  (Brom- 
ley V.  Smithy  1  SimonSj  8,  dted  in  Shelford  on  Mortmain,  420.) 

In  this  case,  the  plaintiff  has  no  interest  whatever  in  the  execu- 
tion of  the  alleged  trust.  It  is  neither  a  trustee  nor  a  cestui 
que  trust.  The  most  that  can  be  said  of  it  is,  that  in  case  the 
trust  should  be  established  and  executed,  it  is  possible  that  the 
plaintiff  might  be  made  a  beneficiary  of  the  trust  The  same  is 
equally  true  of  ten  thousand  other  societies.  The  direction  of 
the  will  is,  that  the  residuary  fund  shall  be  paid  to  the  financial 
officer  of  any  one  or  more  societies  for  the  support  of  indigent  re- 
spectable persons ;  giving  to  the  trustees  full  discretionary  power 
as  to  the  disposition  of  the  same.  In  the  exercise  of  this 
power  of  appointment,  the  trustees  are  not  restricted  to  any  terri- 
tory or  country.  Wherever  societies  of  the  description  specified 
are  to  be  found,  there  the  testator's  bounty  may  be  bestowed. 
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Such  societies  exist  as  far,  at  least,  as  the  bounds  of  christeih 
dom  extend.  How  then  can  the  plaintiff,  though  a  corporation 
whose  object  is  such  as  is  described  in  the  will,  and  therefore 
capable  of  being  made  a  cestui  que  trust,  be  allowed  to  im- 
plead the  parties  in  interest  and  compel  them  to  litigate  the 
questions  involved  in  this  suit?  As  well  might  the  heir  ex- 
pectant bring  his  action  to  establish  his  inheritance  before  the 
death  of  his  ancestor.  All  that  can  be  said  of  either  is,  that 
they  occupy  a  position  which  renders  it  possible  that,  at  some 
future  period,  they*  may  have  an  interest  in  the  questions  they 
seek  to  litigate.  Principle  and  precedent  are  alike  decisive 
against  such  an  action.  I  do  not  feel  at  liberty,  therefore,  to 
proceed  further  in  the  examination  of  the  questions  which  were 
discussed  by  counsel  upon  the  argument  and  which,  when  the 
case  shall  come  properly  before  the  court,  it  may  become  neces- 
sary  to  determine.  The  demurrer  must  be  allowed,  and  the 
complaint  dismissed  with  costs. 

[Columbia  Special  Term,  October  9, 1854.    Bdrrts,  Jurtiot.} 


The  New  York  Life  Insurance  and  Trust  Compant 
vs.  Staats  and  others. 

The  duties  of  oommissionera  under  the  act  anthorizing  the  loan  of  the  United 

States  deposit  ftind,  (Laws  of  1887,  p.  121,)  except  when  otherwtoe  provided, 

as  in  the  28d  section  of  the  act,  cannot  be  discharged  hy  one  of  the  oonaoiS' 

sioners  alone.    Both  xnnst  be  present,  concurring  in  the  act 

Accordingly  hetd,  that  a  loan,  made  by  one  of  the  commissioners  to  himself, 

without  the  concurrence  of  his  colleague,  was  unauthorized  and  roid. 
H  uems,  that  a  commissioner  under  that  act  cannot  legally  beocnae  a  boirower 
ftom  the  oommisBioners;  the  nature  of  his  duties,  upon  the  making  ofaa 
application  for  a  loan,  heing  incompatible  with  his  being  himself  a  borrower. 
Where  S.,  a  loan  commissioner,  on  receiving  money  upon  a  mortgage  executed 
by  another  person,  retained  the  same,  in  his  hands,  without  the  assent  of  his 
colleague,  V.  D.,  and  executed  a  mortgage  to  secure  the  payment  of  the 
amount,  upon  premises  aheady  incumbered  beyond  their  valnef  which  nwrt- 
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gage  was  not  reoorded  in  (he  proper  book  for  that  pntixMe,  kept  by  the  loan 
oommiBsioners,  but  in  a  book  containing  mortgages  executed  eight  years  be- 
fore, and  no  entry  of  the  transaction  was  made  in  the  minutes  of  the  commis- 
sioners, and  there  was  no  evidence  that  V.  B.,  the  other  commissioner,  was 
ever  consulted  in  respect  to  the  loan  of  the  money  to  6.  or  assented  to  it,  or 
eTen  knew  of  the  afllUr;  it  wcu  hM  that  the  transaction  was  not  a  loan 
authorized  by  law ;  and  that  S.  did  not  become  a  borrower,  within  the  spirit 
.  and  meaning  of  the  act. 
ffMf  dUOj  that  as  between  the  mortgagor  and  the  mortgagees  the  mortgage 
was  a  yalid  lien ;  the  mortgagor  being  estopped  ftt>m  denying  the  validity  of 
the  transaction.  But  that,  as  against  subsequent  incumbrancers,  who  were 
not  chargeable  with  notice  of  the  Uen,  the  mortgage  was  Void,  fbr  the  reasoD 
that  it  had  neither  beqn  executed  in  such  a  manner  as  to  make  it  a  valid 
mortgage  under  the  provisions  of  the  loan  act,  nor  recorded  as  an  ordinaiy 
mortgage. 

r[IS  was  a  soit  for  the  foreclosure  of  a  mortgage.  The 
mortgaged  premises  consisted  of  two  lots  in  the  city  of 
Albany,  extending  from  Broadway  to  Church  street,  upon 
which  were  situated  the  Fort  Orange  Hotel  and  other  buildings. 
On  the  26th  of  February,  1834,  the  premises  were  mortgaged 
by  Simeon  De  Witt,  who  was  then  the  owner  thereof,  to  Abra- 
ham Yarick  and  John  Y.  B.  Yarick,  executors,  &;c.,  to  secure 
the  payment  of  $15,000,  with  interest.  This  mortgage,  with 
the  bond  accompanying  the  same,  was  assigned  to  the  plaintiffs, 
on  the  11th  of  September,  1840.  The  plaintiffs  claimed  that 
there  was  due  upon  this  bond  and  mortgage  the  sum  of  |t6000, 
with  interest  from  the  first  day  of  May,  1849.  On  the  25th 
day  of  July,  1849,  the  defendant,  Barent  P.  Staats,  who  had 
then  become  the  owner  of  the  mortgaged  premises,  executed, 
with  his  wife,  a  mortgage  upon  the  same  premises  to  the  plain- 
tiffs, to  secure  the  payment  of  $10,000.  Out  of  the  money 
loaned  by  the  plaintiffs  upon  the  last  mentioned  mortgage,  they 
paid  the  amount  due  upon  the  first  mentioned  mortgage,  and 
with  the  consent  of  Staats,  the  mortgagor,  took  an  assignment 
thereof,  as  collateral  security  for  the  payment  of  the  mortgage 
for  $10,000.  On  the  30th  of  November,  1842,  the  same  prem- 
ises were  mortgaged  by  Staats  to  the  Albany  City  Bank,  to 
secure  the  sum  of  $15,000.  Of  the  amount  secured  by  this 
mortgage,  there  remained  unpaid  one  note  fbr  $1870.60,  with 
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interest  from  the  7th  of  July,  1858  ;  one  for  $610.70,  with  in- 
terest from  the  26th  of  February,  1854,  and  another  for 
$3768.99,  with  interest  from  the  24th  of  March,  1854.  On 
the  24th  of  July,  1849^  the  Albany  City  Bank,  by  an  if  stm- 
ment  duly  executed  for  that  purpose,  agreed  with  the  pluntiffs, 
that  their  mortgage  for  $10,000  should  constitute  and  be  a 
prior  lien  to  that  of  the  Albany  City  Bank,  and  that  the  latter 
mortgage  should  be  deemed  an  incumbrance  subsequent  and 
subject  to  the  mortgage  of  the  plaintiffs.  It  also  appeared 
from  the  book  of  mortgages  to  the  commissioners  for  loaning 
the  United  States  deposit  fund  for  the  city  and  county  of  Al- 
bany, that  a  mortgage  upon  the  same  premises  had  been  exe> 
cuted  by  Staats  to  the  commissioners,  bearing  date  the  5th  day 
of  August,  1845,  to  secure  the  payment  of  $5000,  with  inter- 
est The  interest  was  indorsed  upon  this  mortgage  as  having 
been  paid  up  to  the  first  Tuesday  of  October,  1853.  On  refer- 
ring to  the  book  of  mortgages  to  the  commissioners,  it  ap- 
peared that  this  mortgage  was  numbered  72 ;  that  the  next 
preceding  mortgage,  being  number  71,  bears  date  the  8th 
day  of  June,  1837,  and  the  next  succeeding  mortgage,  being 
number  78,  also  bears  date  the  same  day.  It  also  appeared 
that  the  name  of  Samuel  Martin  had  originally  been  inserted 
in  the  mortgage,  and  that  subsequently  that  name  had  been 
erased,  and  that  ci  Barent  P.  Staats  inserted.  On  referring  to 
the  book  of  minutes  kept  by  the  commissioners  as  required 
by  law,  it  appeared  that  the  loan  for  which  Samuel  Martin  had 
applied  had  been  rejected,  on  the  ground  that  the  property 
which  he  proposed  to  mortgage  was  unimproyed.  At  the  time 
ci  the  date  of  the  mortgage,  and  for  seyeral  years  afterwards, 
Staats  was  one  of  the  commissioners  of  loans.  The  other  com- 
missioner was  Lawrence  Van  Dnsen,  now  deceased.  The  book 
of  minutes  contains  no  entr^  of  a  loan  to*  Staats.  In  the  index 
of  the  names  of  mortgagors,  the  name  of  Jeremiah  Smitfai 
whose  mcnrtgage  was  number  41,  had  been  erased,  and  the  name 
of  Barent  P.  Staats  inserted  in  its  place.  .  On  referring  to 
™^^g<%e  number  92,  in  the  book  of  mortgages,  it  appeared  to 
hare  been  a  mortgage  executed  by  Erastos^  Coming  to  secure 
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the  payment  of  $5000,  and  that,  on  the  5th  of  Augnst,  1846, 
it  had  been  paid  in  full  to  Staats.  No  entry  of  this  payment 
appears  in  the  book  of  minutes,  nor  was  it  ipentioned  in  the 
report  of  the  commissioners  to  the  comptrollert  The  indorse- 
ments of  the  payment  of  interest  upon  the  mortgage  for  the 
years  1845, 1846  and  1847,  was  proved  to  be  in  the  handwrit- 
ing of  Staats.  Dr.  Staats  himself  being  examined  as  a  wit- 
ness, stated  that,  having  the  money  in  his  hands  as  one  of  the 
commissioners,  he  filled  out  and  executed  the  mortgage  at  the 
time  of  its  date ;  that  he  thought  he  had  consulted  with  his 
colleague,  but  of  this  he  could  not  be  certain,  nor  would  he  be 
certain  that  his  colleague  knew  of  the  loan,  although  he  thought 
he  did ;  that  he,  Staats,  had  the  custody  of  the  book  of  min- 
utes, and  generally  transacted  the  business  of  the  commis- 
sioners. 

The  plaintiffs  insisted  that  they  had  no  legal  notice  of  the 
mortgage  by  Staats  to  the  commissioners  when  they  made 
their  loan  to  Staats,  and  that)  as  against  them,  the  mortgage 
was  fraudulent  and  void. 

W.  BettSj  for  the  plaintiffs. 

/  H.  Reynolds^  for  the  Albany  City  Bank. 

/.  K.  Porter  and  W.  Barnes^  for  the  commissioners. 

Harris,  J.  The  real  question  upon  which  the  rights  of  the 
parties  to  this  litigation  must  depend  is,  whether  Dr.  Staats, 
at  the  time  of  the  execution  of  the  mortgage  to  the  commis- 
sioners, becune  a  borrower  of  the  money  he  had  received  upon 
the  Coming  mortgage,  or  is  to  be  regarded  as  a  defiftulter  to 
that  amount.  It  was  a  violation  of  duty  to  receive  the  money 
at  all.  The  12th  section  of  the  loan  act  {iSess.  Laws  of  1837) 
p.  124)  declares  that  ^  no  borrower  shall  be  permitted  to  pay 
any  part  of  the  principal  moneys  loaned  on  any  day  other  than 
the  first  Tuesday  of  October  in  any  year.''  Having  received 
the  money,  the  28th  section  of  the  act  made  it  the  duty  of 
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the  commissioners,  at  the  end  of  their  annual  meeting,  to  loan 
it  out,  in  the  same  manner,  and  upon  the  like  security,  as  the 
original  loans  were  made.  In  making  such  loan,  they  were 
required  to  be  satisfied  that  the  borrower  had  a  title  in  fee  to 
the  lands  proposed  to  be  mortgaged,  and  that  the  same  were 
free  and  clear  of  all  incumbrances,  and  also  that  such  lands, 
exclusive  of  the  buildings  thereon,  were  worth  double  the 
amount  of  the  proposed  loan.  For  this  purpose,  the  commis- 
sioners were  required  either  to  view  the  lands  or  to  make  due 
inquiry  respecting  the  value  thereof.  They  were  also  required 
to  examine  the  title,  and  to  administer  an  oath  to  the  applicant 
for  the  loan,  the  form  of  which  is  prescribed  in  the  25th  seo- 
tion  of  the  act.  In  addition  to  these  examinations,  the  com- 
missioners were  authorized,  by  the  10th  section,  if  they  should 
deem  it  necessary,  "  to  require  the  borrower  to  satisfy  them  by 
proper  evidence,  that  he  possessed  an  estate  in  fee  in  such 
lands,  free  and  clear  of  all  incumbrances." 

All  these  provisions  contemplate  the  presence  and  action  of 
both  commissioners.  The  act  requires  that  the  duties  shall  be 
performed  by  the  commissioners  "  respectively."  The  term  is 
inapt,  but  it  cannot  be  doubted  that  by  it  the  legislature  in- 
tended that  the  duties  referred  to  should  be  performed  by 
the  commissioners  together,  acting  as  a  board.  Applications 
for  loans  are  to  be  made  to  them,  and  not  to  one  of  them  indi- 
vidually. They  are  together  to  decide  whether  they  will  ac- 
cept a  mortgage.  They  are  together  to  judge  of  the  sufficiency 
of  title.  They  are  both  to  view  the  lands,  or  otherwise  to 
be  satisfied  of  their  value.  Both  are  to  determine  whether 
the  evidence  that  the  lands  are  free  from  incumbrance  is  sat- 
isfactory, or  whether  further  evidence  shall  be  required.  In 
short,  except  when  otherwise  provided  in  the  act,  as  in  the  23d 
section,  the  duties  of  the  commissioners  cannot  be  discharged 
by  one  alone.  Both  must  be  present,  concurring  in  the  act. 
This  principle  has  been  established  by  the  court  of  appeals,  in 
Powell  V.  Tuttle,  (3  Comst.  396.) 

I  am  inclined  to  think,  too,  that  a  commissioner  cannot  him- 
self legally  become  a  borrower  from  the  commissioners^     The 
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nature  of  his  dutieS)  upon  application  being  made  for  a  loan,  is 

incompatible  with  his  being  himself  a  borrower.  He  is  required, 
in  the  exercise  of  his  official  judgment,  to  determine  whether 
the  loan  shall  be  made,  and  for  that  purpose  is  called  upon  to 
decide  whether  the  property  to  be  mortgaged  is  of  sufficient 
value  to  answer  the  requirements  of  the  act,  and  also  whether 
the  evidence  of  title  is  satisfactory.  It  is  for  him  to  examine 
the  applicant  upon  oath  in  respect  to  incumbrances,  and  then 
to  determine  whether  further  evidence  on  the  subject  shall 
be  required.  How  can  these  and  similar  duties  with  which 
the  commissioner  is  charged,  be  performed  when  he  himself 
proposes  to  become  the  borrower  ?  '  I  am  satisfied  that  it  never 
was  intended  by  the  legislature,  that  the  commissioners  should 
themselves  become  borrowers  of  the  fund  committed  to  their 
charge.  It  is  contrary  to  the  spirit,  and  inconsistent  with  the 
provisions,  of  the  act.  It  is  a  cardinal  maxim  of  the  law,  that 
no  man  can  be  a  judge  in  his  own  cause.  It  is  declared  by 
statute  that  no  judge  can  sit,  as  such,  in  any  cause  in  which  he 
is  interested.  The  case  of  a  commissioner,  when  he  himself 
proposes  to  become  a  borrower,  is  clearly  within  the  policy  of 
the  law  which  will  not  allow  a  man  to  give  judraient  in  his  own 
cause.  (See  Oakley  v.  AspinwaUy  4  ComsL  514.)  He  must 
decide  upon  the  sufficiency  of  the  security,  involving  the  value 
of  his  own  property,  the  validity  of  his  own  title,  and  the 
question  of  liens  and  incumbrances.  The  impolicy  of  allowing 
a  commissioner  to  decide  such  questions,  when  he  himself  is  to 
be  the  borrower,  needs  no  stronger  illustration  than  this  case 
presents.  Assuming  that  the  title  of  Dr.  Staats  was  valid, 
and  that  the  property  mortgaged  was  worth  double  the  amount 
of  the  mortgage,  exclusive  of  buildings,  yet  the  records  of 
mortgages  showed  that,  at  the  time  the  alleged  loan  was  made, 
the  property  was  incumbered  to  an  amount  greatly  exceeding 
its  conceded  value.  It  is  not  to  be  believed  that  had  the  loan 
been  applied  for  by  any  other  person,  such  security  would  have 
been  received. 

But  if  it  be  conceded  that  the  commissioners  may  make  a 
loan  to  one  of  themselves,  still  I  think  the  transaction  in  ques- 
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tioD  did  not  amount  to  such  a  loan.  No  application  was  made 
to  the  commissioners.  They  neyer  determined  that  the  loan 
should  be  made.  The  most  that  can  be  said  is,  that  Van  Du- 
sen,  the  other  commissiober,  was  informed  of  what  had  been 
done  by  Dr.  Staats,  or  what  he  was  about  to  do,  and  that  he 
expressed  no  dissent.  And  even  in  respect  to  this,  there  seems 
to  be  some  uncertainty.  Dr.  Staats,  when  examined,  was  fiur 
from  being  sure  that  he  had  ever  even  spoken  to  his  colleague 
on  the  subject  of  the  loan.  The  fact  that  no  entry  of  the 
transaction  was  made  in  the  minutes,  as  well  as  the  circum- 
stances connected  with  the  execution  of  the  mortgage  itself 
are  calculated  to  give  strength  to  the  doubt  whether  Van  Du- 
sen  even  knew  of  the  transaction  at  all.  I  am  constrained, 
therefore,  to  regard  the  mortgage,  not  as  a  loan  authorized  by 
law,  but  as  an  attempt  to  secure  the  state  for  money  which  the 
mortgagor  had  received  in  his  official  capacity  as  a  conmiis- 
sioner,  and  which  he  illegally  retained  in  his  own  hands.  He 
never  became  a  borrower  of  the  money  within  the  spirit  and 
meaning  of  the  act,  and,  notwithstanding  the  mortgage,  I  can 
regard  him  in  no  other  light  than  as  a  defaulter. 

There  can  be  no  doubt,  I  suppose,  but  that  Dr.  Staats,  having 
in  his  hands  the  money  of  the  state,  might  have  executed  a 
mortgage  to  the  commissioners  which  would  have  become  a 
valid  lien  even  as  against  subsequent  bona  fide  incumbrancers. 
But  to  do  this,  the  mortgage  must  have  been  acknowledged  and 
recorded  according  to  the  provisions  of  the  recording  act. 
Then,  when  the  plaintiffs,  being  about  to  make  their  loan,  came 
to  search  for  incumbrances,  the  record  of  the  mortgage  would 
have  been  found  in  its  proper  place.  Then  there  would  have 
been  no  opportunity  for  concealing  the  knowledge  of  its  exist- 
ence, by  placing  the  record  among  mortgages  which  had  been 
executed  eight  years  before.  No  such'  state  of  fiicts  as  that 
which  has  resulted  in  this  litigation  could  have  existed. 

As  between  tne  mortgagor  and  the  mortgagees,  the  mort^ 
gage  is  undoubtedly  a  valid  lien.  The  mortgagor  himself  is 
estopped  from  denying  the  validity  of  the  transaction.  Bnt| 
as  against  the  plaintiffs,  who  are  subsequent  incumbranoeni| 
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and  not  chargeable  with  notice  of  the  lien,  the  mortgage  is 
▼oid,  for  the  reason  that  it  has  neither  been  executed  in  such  a 
manner  as  to  make  it  a  valid  mortgage  under  the  provisions  of 
the  loan  act,  nor  recorded  as  au  ordinary  mortgage. 

There  must  be  the  usual  judgment  of  foreclosure  and  sale. 
There  will  be  no  necessity  for  a  reference  to  ascertain  the 
amounts  due  upon  the  several  incumbrances.  These  amounts 
were  sufficiently  established  upon  the  trial.  The  proceeds  of 
the  sale  are  to  be  applied,  first,  to  the  payment  of  the  plaintiffs' 
costs,  and  then  the  amount  due  the  plaintiffs  upon  their  bond 
and  mortgage  ;  secondly,  to  the  payment  of  the  costs  of  the 
Albany  City  Bank  and  the  amount  due  upon  their  mortgage ; 
and  lastly,  the  surplus,  if  any,  is  to  be  applied  to  the  payment 
of  the  mortgage  to  the  loan  commissioners. 

There  must  be  a  similar  judgment  in  the  other  suit  between 
the  same  parties.  As  the  mortgage  to  the  Albany  City  Bank 
embraces  the  premises  in  both  suits,  the  loan  commissioners 
are  to  be  at  liberty  to  elect  which  premises  shall  be  sold  first, 
iand  to  have  the  City  Bank  mortgage  paid  in  such  a  manner  as 
to  secure  the  greatest  surplus  applicable  to  their  mortgages. 

[Albaitt  Specul  Term,  October  81, 1854.    HdrriSf  Justice.] 

N.  B.  This  judgment  was  affirmed  by  the  general  term,  on 
appeal. 

Vol.  XXI.  78 
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The  Town  of  Gallatin  vs.  Lougks. 

Where,  upon  appeal  fh>m  the  decision  of  commissioners  of  highways,  lefami^ 
to  lay  out  a  highway,  commissioners  are  appointed  by  the  county  court  to  assess 
the  damages  to  be  awarded  to  the  owners  of  the  land,  and  the  damages  are  assessed 
by  them,  and  the  board  of  supervisors  directs  the  amount  to  be  lened  and  bihwmii 
ed  upon  the  taxable  inhabitants  of  the  town,  and  the  same  are  so  l^ried  and  od* 
lected,  and  paid  over,  by  the  commissioners  of  highways  to  the  several  pecsoas 
through  whose  lands  the  road  is  laid ;  and  subsequently,  upon  an  application 
for  a  mandamus  to  compel  the  commissioners  of  highways  to  open  the  road, 
the  supreme  court  decides  that  all  the  proceedings  fbr  the  la3ing  out  of  the  road 
are  null  and  void,  no  action  will  lie  in  the  name  of  the  town,  agalnatan  indlTid* 
ual  to  whom  damages  have  been  paid,  to  recover  the  amount,  as  so  math 
money  had  and  received  by  him  tbr  the  pluntiff,  on  the  ground  that  the  ood- 
sideration  has  entirely  fiiiled. 

Those  from  whom  the  money  has  been  collected,  under  such  drcumstances,  are 
entitled  to  have  it  restored  to  them,  and  the  land  owners  to  whom  It  has  beoi 
paid  have  no  legal  right  to  retain  it  j  but  the  town,  in  its  oorpontd  capacity, 
has  uo  connection  with  the  transaction. 

npHIS  action  was  tried  at  the  Golombia  circuiti  in  Octobei^ 
J.  1854,  before  Mr.  Justice  Harris,  without  a  juiy.  The 
complaint  alleged  that  an  application  had  been  made  by  one 
Sleight,  for  the  laying  out  of  a  public  highway  in  the  town  of 
Gallatin ;  that  twelve  freeholders  had  been  sworn  to  examine 
and  certify  as  to  the  necessity  of  the  road ;  that  they  had  ex- 
amined the  route  of  the  proposed  road,  aikd  after  such  examina- 
tion, eleven  of  the  jurors  had  certified  that  such  highway  was 
necessary ;  that  the  commissioners  of  highways  refused  to  lay 
out  the  road,  and  the  applicant  appealed  from  their  decision  to 
the  county  court ;  that  referees  were  appointed  to  hear  and  de* 
termine  the  appeal,  and  they  ordered  the  highway  to  be  laid 
out ;  that  upon  application  for  that  purpose,  commissioners  were 
appointed  by  the  county  court  to  assess  the  damages  to  be 
awarded  to  the  several  owners  of  the  land  through  which  the 
road  was  laid ;  that  such  damages  were  assessed ;  that  a  state- 
ment of  the  damages  so  assessed  was  delivered  to  the  supervisor 
of  the  town  by  the  commissioners  of  highways,  and  the  same 
was  presented  by  the  supervisor  to  the  board  of  supervisors, 
and  that  board  directed  the  amount  to  be  levied  and  assessed 


OOLUMBIA-OCTOBEB,  1864.  579 

Town  of  QaUatln  v.  Loackfi. 

upon  the  taxable  inliabitants  of  the  town  of  Gallatin,  and  the 
same  was  so  levied  and  collected ;  that  the  moneys  so  collected 
were  paid  over  by  the  collector  to  the  commissioners  of  high- 
ways, who  paid  the  same  to  the  persons  through  whose  lands 
the  road  had  been  laid,  and  among  others  they  paid  to  the  de- 
fendant the  sum  of  $285,  the  amount  that  had  been  awarded 
to  him;  that  subsequently,  upon  an  application  for  a  matir 
damus  to  compel  the  commissioners  of  highways  to  open  the 
road,  the  supreme  court,  at  a  general  term  thereof,  held  and 
declared  that  all  the  proceedings  for  the  laying  out  of  the  road 
were  null  and  void,  and  a  judgment  was  rendered  to  that  effect, 
and  that  thereupon  the  electors  of  the  town  appointed  Isaac 
Miller,  an  elector  of  the  town,  to  receive  and  recover  back  from 
the  defendant  the  money  received  by  him,  and,  if  necessary,  to 
commence  an  action  therefor,  in  the  name  and  on  behalf  of 
the  plaintiff.  The  plaintiff  claimed  to  recover  the  amount  paid 
to  the  defendant  as  so  much  money  had  and  received  by  him 
for  the  plaintiff,  the  consideration  thereof  having  entirely  failed. 
The  defendant  denied  the  allegations  in  the  complaint. 

The  testimony  upon  the  trial  established  the  facts  as  they 
were  alleged  by  the  plaintiff. 

R.  Peck^  for  the  plaintiff. 

JB  Ehgeboamj  for  the  defendant. 

Harris,  J.  The  proceedings  for  laying  out  the  road  were 
void  from  the  beginning.  One  of  the  twelve  freeholders  sworn 
to  examine  and  certify  as  to  the  necessity  of  the  road  having 
omitted  to  sign  the  certificate,  neither  the  commissioners  of 
highways,  nor  the  county  court,  nor  the  referees  who  laid  out 
the  road,  acquired  any  jurisdiction  in  the  case.  The  assess- 
ment of  damages  was  also  unauthorized,  and  the  tax  levied 
upon  the  inhabitants  of  the  town  for  the  payment  of  those 
damages  was  illegal.  Those  from  whom  the  money  has  been 
collected  are  entitled  to  have  it  restored  to  them ;  and  the  de* 
fendant  has  no  legal  right  to  retain  it. 
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Bat  I  cannot  see  that  the  plaintiff  in  its  corporate  capacity, 
has  any  connection  with  the  transaction.  It  is  true  that  the 
money  was  collected  from  the  taxable  inhabitants  residing  with* 
in  the  limits  of  the  town,  but  the  town,  as  such,  had  nothing  to 
do  with  the  assessment  or  collection  of  the  tax.  The  warrant 
under  which  the  tax  was  collected  was  issued  by  the  board  of 
Supervisors.  The  money  was  received  from  the  taxpayers  by 
the  collector,  and  by  him  paid  to  the  commissioners  of  highways, 
who  paid  it  over  to  the  defendant  In  respect  to  the  assess- 
ment and  collection  of  taxes,  a  town  is  but  a  political  division, 
organized  for  the  convenient  exercise  of  a  portion  of  the  politi- 
cal power  of  the  state.  It  is  no  more  a  corporation  than  a 
judicial,  or  a  senate  or  assembly  district.  {LorUlard  v.  The 
Tmon  of  Monroe,  1  Kern.  392.) 

Though  the  taxpayers  of  the  town  may  be  entitled  to  have 
the  money  illegally  collected  from  them  refunded,  the  town  ia 
not  liable.  The  officers  through  whose  agency  the  money  was 
collected  were  not  the  agents  of  the  town,  nor  can  the  town  be 
held  responsible  for  their  acts.  Even  if  the  town  should  recover 
the  money,  it  would  then  be  just  as  far  from  the  reach  of  those 
from  whom  it  has  been  illegally  taken  as  before.  There  would 
be  no  means  of  compelling  it  to  distribute  the  amount  among 
those  who  had  paid  it  to  the  collector.  In  any  view  that  can 
be  taken  of  the  case,  the  plaintiff  can  only  be  regarded  as  a 
stranger  to  the  cause  of  action.  The  defendant  is  therefore 
entitled  to  judgment. 

[Columbia  Special  Term,  October  9, 1854.    Hiirria,  Jnatloe.] 
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8.  being  the  owner  of  three  shingle  machined  and  belting,  which  he  had  recently 
pmcbaaed,  in  the  state  of  Maine,  an  agreement  was  made  between  him  and 
E.  and  H.  G.  Q.  as  follows:  "  £.  and  H.  G.  G.  agree  to  pay  D.  G.  S.  ibr  the 
above  machines  and  belting,  time,  services  and  expenses,  the  sum  of  S810.75, 
within  five  months,  and  D.  G.  S.  agrees  to  take  the  above  amount  as  above 
stated,  but  lends  to  said  G.s  the  'property  above  stated,  and  if  they  &il  to 
pay,  he  is  at  liberty  to  take  the  property  away,  to  enable  him  to  realize  the 
amoont  and  interest."  HM,  that  this  transaction  was  to  be  i«garded  as  a 
conditioncU  saie,  rather  than  an  absolute  sale  with  a  reconveyance  by  way  of 
mortgages  and  that  it  was  erroneous  to  instruct  the  jury  that  the  instrument 
was  a  mortgage,  and  that,  it  not  having  been  filed  as  a  mortgage,  persons 
claiming  the  same  as  purchasers  at  a  sale  thereof  on  an  execution  against  £. 
and  H.  G.  G.,  were  entitled  to  recover  the  value  of  the  property,  in  an  ac- 
tion agamst  S. 

THIS  action  was  brought  to  reeoyer  the  value  of  three 
shingle  machines,  and  the  belting  of  the  same,  and  the  belt 
to  a  drag  saw,  which  property  had  been  sold  by  the  sheriff  of 
Steuben,  under  and  by  virtue  of  an  execution  in  favor  of  the 
phiintiffs  against  £.  and  H.  G.  Gulick,  and,  upon  such  sale, 
purchased  by  the  plaintiffs.  It  was  tried  at  the  Rensselaer 
circuit,  in  October,  1853,  before  Mr.  Justice  Wright.  It  ap- 
peared upon  the  trial,  that  the  machines  and  belting  had  been 
purchased  by  the  defendant  in  the  state  of  Maine,  in  Pebruary, 
1852,  and  that  he  had  paid  for  them  with  his  own  money,  the 
defendants  in  the  execution  never  having  paid  any  thing  on  ac- 
count of  the  purchase.  The  purchase,  including  transporta- 
tion, amounted  to  $737.05.  The  bills  were  made  in  the  name 
of  the  defendant.  Upon  the  return  of  the  defendant  with  the 
machines,  an  agreement  was  made  between  him  and  the  Gu- 
licks,  as  follows: 

"E.  and  H.  G.  Gulick  agree  to  pay  D.  G.  Skinner,  for 
the  above  machines  and  belting,  time,  services  and  expenses, 
the  sum  of  $810.75,  within  five  months,  and  D.  G.  Skinner 
agrees  to  take  the  above  amount,  as  above  stated,  but  lends 
to  said  Gulicks  the  property  above  stated ;  and  if  they  Mi 


582        GASES  IN  THE  SUPREME  OOUKT. 

Orani  v.  Skinner. 

to  pay,  he  is  at  liberty  to  take  the  property  away,  to  enable  him 
to  realize  the  amount  and  interest.  Frattsbnrgh,  March  29, 
1852.  (Signed) 

£.  &.  H.  G.  GuLicK. 
D.  G.  Skihnbr.'' 

Egbert  Ghilick,  having  been  called  as  a  witness  for  the  plain- 
tiffs, testified  that  there  was  no  particular  agreement  with  the 
defendant  before  he  went  after  the  machines ;  that  he  was  to 
go  after  them  and.  get  them  for  the  use  of  the  Gulicks,  and  to 
advance  his  own  money  to  pay  for  them.  The  machines  were 
put  in  the  €hilicks'  mill.  The  defendant  lived  with  the  witness 
and  kept  his  books.  The  plaintiffs  also  proved  that,  in  a  con- 
versation with  a  witness,  the  defendant  had  said  that  he  had 
loaned  the  Gulicks  money — that  he  was  going  to  loan  $600  or 
$700  to  buy  shingle  machines  with,  and  that  he  was  going  to 
the  state  of  Maine  to  get  the  machines  for  them. 

The  court  charged  the  jury  that  the  instrument  of  the  29tli 
of  March,  1852,  was  a  mortgage^  and  the  same  not  having  been 
filed  in  the  proper  office,  the  plaintiffs,  by  their  levy  and  salCi 
had  acquired  title  to  the  property  and  were  entitled  to  a  vov 
diet  for  its  value.  To  this  decision  the  counsel  ht  the  de- 
fendant excepted.  The  jury  found  a  verdict  fi>r  the  plaintilb 
hr  $680.74  Judgment  having  been  perfected,  the  defendant 
appealed  to  the  general  term. 

/.  A.  IdUlard,  for  the  plidntiffs. 

jR.  Campbell,  Jr.,  fi>r  the  defendant 

Bjf  the  Cmiri,  Harris,  J.  The  defendant  went  to  Maine  and 
purchased  the  property  in  question.  He  paid  for  it  with  his  own 
moneyi  and  took  a  bill  of  purchase  in  his  own  name.  Upon  the 
face  o£  the  transaction,  therefore,  the  defendant  was  the  owner. 
If,  notwithstanding  these  facts,  it  was  claimed  that  the  defimdaat 
made  the  parchase  as  the  agent  oi  the  Gulicks,  the  question 
should  have  been  submitted  to  the  jury.  There  was  evidenoe 
enough  to  require  such  submission,  but  not  enough  to  warrant 
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th0  oonrt  in  aBsaming  that  the  Gulicks,  and  not  the  defendant, 
were  the  original  purchasers. 

The  parties,  in  making  the  instrument  of  the  29th  of  Mardi, 
seem  to  have  assumed  that  the  defendant  was  the  owner.  The 
Gnlicks  agreed  to  pay  the  defendant  a  specified  sum  for  the 
property,  and  the  defendant  agreed  to  accept  the  sum  mentioned. 
Such  language  is  only  appropriate  to  a  sale.  It  is  not  iidapted 
to  the  case  of  a  mortgage.  Again,  the  sale  was  upon  credit  The 
Gulicks  were  to  pay  for  it  within  five  months,  and,  in  the  mean- 
time, the  defendant  was  to  lend  the  property  to  them.  Such 
terms  evidently  presi^)pose  the  ownership  to  be  in  the  defend- 
ant. On  the  other  hand,  the  latter  clause  in  the  instrument  is 
suited  to  the  ease  of  a  mortgage,  It  is  declared  that  if  the 
Gulicks  should  fail  to  pay,  the  defendant  should  be  at  liberty 
to  take  the  property  away,  to  enable  him  to  realize  the  amount 
specified,  with  interest.  This  language,  however,  is  not  ino(»i- 
sistent  with  the  idea  of  a  conditional  sale,  especially  when  con* 
sidered  in  connection  with  the  other  facts  in  the  case. 

The  drfendaat  lived  with  one  of  the  Gulicks,  He  was  in 
tike  habit  of  assisting  them,  both  by  lending  them  money  and 
by  his  personal  services.  The  machines,  with  their  figures, 
were  purchased  by  him  at  their  instance  and  for  their  use  and 
benefit  It  is  quite  apparent  that  he  would  never  have  made 
such  a  purchase  under  any  other  circumstances.  Having  no 
use  for  sueh  property  himself^  It  was  quite  natural  for  him,  in 
making  an  arrangement  with  the  Gulicks,  to  reserve  the  right, 
in  case  they  should  fail  to  pay  for  the  property  according  to 
their  agreement,  to  resume  the  possession  to  enable  him,  by 
making  some  other  disposition  of  it,  to  re-imburse  himself  for 
the  money  he  had  expended  in  the  purchase. 

It  is  worthy  of  notice,  too,  that  the  Gulicks  do  not  appear 
ever  to  have  claimed  any  ownership  of  the  property.  EgbeM 
Gulick  says  there  was  no  particular  agreement  on  the  subject 
before  the  machines  were  purchased,  except  that  the  defendant 
was  to  go  after  the  machines  and  advance  the  money  to  pay  for 
them,  and  when  he  returned,  the  instrument  of  the  29th  of 
March  was  made.    Suppose,  under  these  circumstances,  the 
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question  of  ownership  had  been  raised  between  the  defendant 
and  the  Gulicks  directly.  The  purchase  having  been  made  by 
the  defendant  himself — the  price,  and  all  the  expenses  connect^ 
ed  with  the  purchase,  having  been  paid  by  him — the  bill  of 
sale  having  been  taken  in  his  name,  and  there  being  no  agree- 
ment that  in  making  the  purchase  he  should  act  as  the  agent 
of  the  Gulicks,  when,  it  might  be  asked,  was  the  title  trans- 
ferred from  the  defendant  to  the  Gulicks  ?  When  did  the  Gu- 
licks acquire  such  an  ownership  as  authorized  them  to  mortgage 
the  property  ?  If  the  answer  be,  at  the  time  of  the  purchase 
by  the  defendant,  then  this  was  a  question  to  be  decided  by  the 
jury  upon  the  evidence,  If  at  the  time  of  the  execution  of  the 
instrument  of  the  29th  of  March,  we  have  seen  that  the  better, 
as  well  as  the  more  equitable  construction  of  this  transaction, 
requires  that  it  should  be  regarded  as  a  conditional  sale,  rather 
than  an  absolute  sale  with  a  reconveyance  by  way  of  mortgage. 
Until  the  performance  of  the  condition,  it  was  expressly  agreed 
that  the  Gulicks  should  hold  the  property  as  bailees,  and  not 
as  owners.  There  was  nothing  in  this  transaction  to  pass  the 
title  to  the  Gulicks.  {See  Strong  v.  Taylor,  2  SRll,  326 ; 
.Herring  v.  WUlard,  2  Sand.  418.)  I  think,  therefore,  it  was 
error  to  instruct  the  jury  that  the  instrument  of  the  29th  of 
March  was  a  mortgage,  and  that,  it  not  having  been  filed  as  a 
mortgage,  the  plaintiffs  were  entitled  to  a  verdict  for  the  value 
of  the  property.  For  this  error  a  new  trial  should  be  awarded, 
with  costs  to  abide  the  event. 

[Albany  General  Term,  December  4,  1861     Wrighi,  Harru  and  Wai- 
ion,  Jnstioes.] 
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Where  a  person  purchasing  cabinet  furniture  of  the  plaintiflb,  on  credit,  had  a 
short  time  before  oonfossed  a  judgment  in  fkvor  of  A.  and  L.  for  a  large  amount, 
and  very  soon  after  the  purchase  he  executed  a  chattel  mortgage  upon  his  en- 
tire stock  in  trade,  including  the  fhmiture  purchased  of  the  plaintiffii,  to  the 
defendant,  to  secure  the  payment  of  $3500,  and  within  a  month  or  two  after 
the  purchase,  the  sheriff  held  several  executions  against  him  which  he  was 
obliged  to  return  unsatisfied,  for  want  of  property  whereon  to  iQvy ;  ffeld, 
that  these  circumstances  were  sufficient  to  justify  the  conclusion  that,  at  the 
time  of  the  purchase  fh>m  the  plaintiflb,  the  purchaser  was  insolvent 

ffdd  aUoj  that  mere  insolvency  was  not  enough  to  avoid  the  sale ;  and  though 
the  purchaser  knew  himself  to  be  insolvent,  yet,  as  he  made  no  false  represen- 
tations in  relation  to  his  condition,  if  he  made  the  purchase  with  the  honest 
intention  of  continuing  his  business,  and  paying  for  the  goods,  if  he  could,  the 
plaintifib  could  not  avoid  the  sale  for  flraud.  But  if,  on  the  other  hand,  the 
purchase  was  made  with  a  knowledge  of  his  own  insolvency,  and  with  a  pre- 
conceived design  of  subjecting  the  goods  to  the  judgment  which  he  had  al- 
ready confessed,  or  to  the  mortgage  he  was  about  to  execute,  that  it  was  such 
a  IVand  sa  would  vitiate  the  sale,  and  the  plaintiff^,  upon  ascertaining  the 
imposition,  would  be  justified  in  reclaiming  their  property. 

HM,  further,ibBt  in  an -action  by  the  vendors,  against  a  person  claiming  to 
hold  the  property  by  virtue  of  a  chattel  mortgage  executed  by  the  purchaser, 
to  recover  possession  of  the  same,  on  the  ground  of  fVaud  upon  the  purchase, 
the  question  presented  was  one  of  motivef  viz :  whether  the  purchaser  acted 
with  an  honest  or  a  dishonest  design.  That  this  was  a  question  for  the  jifry ; 
and  that  it  was  error  to  withhold  it  fW>m  them. 

rllS  was  an  action  to  recover  personal  property.  It  was 
tried  at  the  Albany  circuit,  in  November,  1852,  before  Mr. 
Justice  Wright.  The  plaintiffs  proved,  upon  the  trial,  that  be- 
ing dealers  in  cabinet  furniture  in  the  city  of  Boston,  they  sold 
to  John  Arts,  of  Albany,  on  the  9th  of  September,  1851,  a 
bill  of  furniture  amounting  to  $645.96,  and  on  the  first  day  of 
October  following,  another  bill  amounting  to  $74.65  ;  that  the 
sale  was  upon  a  credit  of  six  months,  and  that,  at  the  time  of 
making  the  purchaser.  Arts  made  no  representation  or  state- 
ment in  relation  to  his  pecuniary  affairs  or  condition. 

On  the  13th  of  October,  Arts  wrote  to  the  plaintiffs  acknow- 
ledging the  receipt  of  the  furniture,  and  enclosing  his  notes  for 
the  amount  of  the  bills.     On  the  same  day,  he  executed  a  chat- 
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tel  mortgage  to  the  defendant  upon  all  the  property  in  his  store, 
including  the  furniture  purchased  of  the  plaintiffs,  to  secure  the 
payment  of  $3500  on  demand,  or  the  payment  of  all  sums  that 
then  were,  or  might  thereafter  become  due  from  him  to  the  de- 
fendant, or  to  Artcher  &  Lyman,  and  to  indemnify  the  defend- 
ant and  Artcher  &  Lyman  against  all  liability  for  him  by 
indorsement  or  otherwise,  for  all  which  it  was  declared  the 
mortgage  was  given  as  security.  On  the  10th  of  July,  1851, 
Arts  had  executed  a  confession  of  judgment  in  favor  of  Artcher 
&,  Lyman  for  $3012,  upon  which  judgment  was  entered  on  the 
8d  of  October.  It  also  appeared  that'  on  the  first  day  of  No* 
yember.  Arts  had  executed  two  other  chattel  mortgages  to  se- 
cure debts  to  other  creditors.  The  plaintiff  also  gave  in  evi- 
dence several  executions  issued  to  the  sheriff  of  Albany  against 
Arts,  in  November,  1851,  and  which  had  been  returned  unsat- 
isfied. On  the  5th  of  November,  an  agent  of  the  plaintiffs 
came  to  Albany,  and  upon  examination,  found  the  principal  part 
of  the  furniture  purchased  of  the  plaintiffs  in  an  auction  store, 
and  claimed  by  the  defendant  under  the  chattel  mortgage  of  the 
18th  of  October.  The  defendant  refused  to  give  up  the  prop- 
erty, and  this  action  was  brought  to  recover  the  possession. 

The  plaintiffs  having  rested,  the  defendant's  counsel  moved 
for  a  nonsuit,  on  the  ground  that  the  plaintiffs  had  failed  to 
show  property  in  the  goods  in  question,  and  that  the  evidence, 
on  the  contrary,  showed  a  sale  to  Arts,  and  title  in  the  defend* 
ant.  The  court  granted  the  motion,  and  the  plaintiffs'  counsel 
excepted.  Judgment  having  been  perfected  upon  the  decision 
at  the  circuit,  the  plaintiffs  appealed  to  the  general  term. 

W.  J.  Hadlet/i  for  the  plaintiffs. 

/.  K.  Porter^  for  the  defendant. 

By  the  Court,  Harris,  J.  The  evidence  of  fraud  in  the 
•purchase  of  the  property  in  question  by  Arts  is  certainly  not 
very  decisive,  yet  I  think  there  was  enough  to  prevent  a  non- 
suit   The  circumstances  proved  were  sufficient  to  justify  the 
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conclusion  that,  at  the  time  of  the  purchase,  Arts  was  insolvent. 
He  had  recently  confessed  a  judgment  in  favor  of  the  defendant 
and  his  partner  for  a  large  amount.  Very  soon  after  the  pur- 
chase— perhaps  before  the  goods  had  reached  his  store — ^he  ex- 
ecuted a  chattel  mortgage  upon  his  entire  stock  in  trade  for  a 
still  larger  amount,  payable  on  demand.  Again,  we  find  the 
sheriff  holding  executions  against  him  which  he  was  obliged  to 
return  unsatisfied,  for  want  of  property  upon  which  to  levy. 
But  mere  insolvency  would  not  have  been  enough  to  avoid  the 
sale.  Though  he  knew  himself  to  be  insolvent,  yet,  as  he  made 
no  false  representations  in  relation  to  his  condition,  if  he  made 
the  purchase  with  the  honest  intention  of  continuing  his  busi- 
ness and  paying  for  the  goods,  if  he  could,  the  plaintiffs  could 
not  avoid  the  sale  for  fraud.  But  if  on  the  other  hand,  the  pur- 
chase was  made  with  a  knowledge  of  his  own  insolvency,  and 
with  a  preconceived  design  of  subjecting  the  goods  to  the  judg- 
ment he  had  already  confessed,  or  the  mortgage  he  was  about 
to  execute,  it  was  such  a  fraud  as  would  vitiate  the  sale,  and  the 
plaintiffs,  upon  ascertaining  the  imposition,  would  be  justified  in 
reclaiming  their  property. 

The  case  concedes  that  Arts,  when  he  made  the  purchase, 
made  no  statements  or  representations,  one  way  or  the  other,  in 
relation  to  his  pecuniary  condition.  It  is  not  pretended  that 
any  artifice  or  device  was  resorted  to,  for  the  purpose  of  obtain- 
ing the  property.  Still,  it  is  possible  to  avoid  the  sale  for 
firaud.  As  fraud  vitiates  every  contract  where  its  taint  is  found, 
80  here  if  the  purchase  was  in  fact  made  with  a  preconceived 
design  not  to  pay  foir  the  property  purchased,  the  plaintiffs  had 
a  right  to  rescind  the  sale.  The  question  presented  upon  the 
trial  was  one  of  motive.  It  was,  not  whether  Arts  was  solvent 
or  insolvent  when  he  made  the  purchase,  but  whether  he  acted 
with  an  honest  or  dishonest  design.  This  was  a  question  for 
the  jury.  I  think  it  was  error  to  withhold  it  from  them.  "  A 
deduction  of  fraud  may  be/ made,"  says  Kent,  "  not  only  from 
deceptive  assertions  and  false  representations,  but  from  fiicts, 
incidents  and  circumstances,  which  may  be  trivial  in  themselves, 
but  decisive  evidence,  in  the  given  case,  of  a  fraudulent  design." 
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(2  Kenfs  Cam.  484.)  Thus,  in  Bristol  r.  WiUmore  and  Page, 
(1  Barn.  ^  Cress.  514,)  one  Miller  had  purchased  100  sheep  of 
Page,  for  which  he  was  to  pay  in  ready  money.  When  the  sheep 
were  delivered,  Miller  prevailed  upon  the  servant  of  Page  to 
accept  his  check,  assuring  him  that  it  was  as  good  as  money. 
Miller's  account  with  his  bankers  was  in  fact  overdrawn,  and 
payment  of  the  check  was  refused.  On  the  day  the  sheep  were 
delivered  Miller  confessed  a  judgment  to  his  sister-in-law,  upon 
which  an  execution  was  issued,  by  virtue  of  which  the  plaintiff 
levied  upon  the  sheep*  Page  having  obtained  the  possession 
of  the  sheep,  an  action  was  brought  to  recover  their  value,  the 
plaintiff  claiming  that,  being  the  property  of  Miller,  he  .was  en- 
titled to  hold  them  under  his  levy.  The  action  was  tried  before 
Abbott,  Gh.  J.  On  the  part  of  the  defendants,  it  was  contended 
that  no  property  in  the  sheep  vested  in  Miller  by  the  sale,  he 
having  obtained  possession  of  them  by  fraud.  The  plaintiff  in- 
sisted that  inasmuch  as  there  was  no  false  representation  made 
to  induce  Page  to  part  with  the  possession  of  the  sheep,  the 
property  passed  to  Miller.  The  chief  justice  was  of  the  latter 
opinion,  and  the  plaintiff  had  a  verdict ;  but  upon  an  application 
for  a  new  trial  the  chief  justice  himself  delivered  the  opinion  of 
the  court,  saying  that  upon  further  consideration  the  court  were 
all  of  opinion  that  there  ought  to  be  a  new  trial.  The  ground 
of  this  opinion  is  stated  as  follows :  ''  If  Miller  contracted  for 
and  obtained  possession  of  the  sheep  in  question  with  a  precon- 
ceived design  of  not  paying  for  them,  that  would  be  such  a 
fraud  as  would  vitiate  the  sale  and  would  prevent  the  property 
from  passing  to  him.  Whether  he  obtained  possession  of  the 
goods  with  such  a  preconceived  design  is  a  question  of  fact 
which  ought  to  be  left  to  the  jury^  and  for  that  purpose  the  case 
must  go  down  to  a  second  trial."  The  same  language  is  equally 
applicable  to  the  case  in  hand.  Whether  Arts  obtained  pos- 
session of  the  plaintiffs'  goods  with  a  preconceived  design  of  not 
paying  for  them,  was  a  question  of  fact,  which  ought  to  have 
been  left  to  the  jury.  What  their  verdict  would  have  been,  or 
should  have  been,  we  need  not  inquire.  It  is  enough  that  the 
evidence  was  such  as  to  render  it  proper  to  have  a  verdict  upon 
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the  question.  {See  Root  v.  French,  13  Wetid,  570 ;  Cari/  v.  Ho- 
taUing,  1  HUl,  311 ;  KUby  v.  Wilson,  Ryan  ^  Afoody,  178 ; 
Durell  V.  jSa%,  1  Paige,  492.)  In  the  latter  case  the  chan- 
cellor says,  "  If  a  purchaser  who  is  insolvent  conceals  that  fact 
from  the  vendor,  and  thus  obtains  goods  without  intending  to 
pay  for  them,  it  is  a  fraud,  and  the  property  is  not  changed  in 
the  hands  of  the  vendee."  I  think  the  judgment  should  be  re- 
versed and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Judgment  accordingly. 

[Albany  General   Term,  ]>eceinber4,  1854.     Wrighif  Harris  and  Wat- 
son,  Justices.] 


Pratt  and  others  vs.  Potter. 

The  doctrine  of  relation  is  only  applicable  to  cases  where  several  acts  are  neces- 
saiy  to  make  a  complete  conveyance.  In  such  cases,  where  justice,  as  be- 
tween the  parties,  requires  It,  and  where  it  will  not  operate  to  the  pr^udice  of 
third  persons,  the  conveyance  will  be  regarded  as  having  been  made  at  the 
date  of  the  first  act,  to  which  all  the  subsequent  acts  wiU  have  relation. 

But,  as  the  doctrine  is  a  fiction  of  law,  it  will  never  be  adopted  when  third  persons 
who  are  not  parties  or  privies,  wiU  be  prejudiced  thereby.  It  is  only  resorted 
to  for  the  advancement  of  Justice. 

Where  several  owners  of  a  wood  lot,  by  a' deed  bearing  date,  and  purporting  to 
have  been  acknowledged,  on  the  16th  of  March,  1851,  but  which  was  not  in 
fkct  executed  by  all  the  grantors  until  on  or  about  the  26th  of  March,  convey- 
ed the  same  to  the  plaintiff,  and  intermediate  those  dates  the  defendant  re- 
moved IVom  the  premises  a  quantity  of  timber,  which  he  had  cut  previous  to  ' 
the  15th  of  March,  under  and  by  virtue  of  a  license  fh>m  one  of  the  grant- 
ors ;  Held  that  the  deed,  when  executed  and  delivered,  did  not  take  efifect,  by 
relation,  from  the  timo  of  its  date,  and,  by  its  retroactive  effect,  revoke  the  li- 
cense under  which  the  timber  was  cut,  as  of  that  date. 

Hdd  alsoj  that,  however  fraudulent  the  purpose  of  the  owner,  he  had  the  legal 
right  to  cut  timber,  or  to  grant  to  the  defendant  a  license  to  cut ;  and  that  he 
having  granted  such  license,  this  furnished  a  Justification  to  the  defendant, 
and  was  a  valid  defense  to  the  plaintiff's  action  to  recover  the  value  of  the 
timber. 

An  act,  lawful  at  the  time  it  was  committed,  cannot  be  converted  into  a  trespass, 
by  a  legal  fiction. 
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nnHIS  was  an  action  for  cutting  and  carrying  away  timber 
X  from  a  wood  lot  in  the  town  of  Rochester,  in  the  county  of 
Ulster.  It  was  tried  at  the  Ulster  circuit,  in  May,  1854,  before 
Mr.  Justice  Bacon.  It  appeared  upon  the  trial,  that  the  lot 
upon  which  the  timber  had  been  cut,  had  been  owned  by  the 
heirs  of  Jacob  E.  Eombeck,  deceased,  and  that  those  heirs,  by 
a  deed  bearing  date  the  15th  day  of  March,  1851,  conveyed  the 
lot  to  the  plaintiffs.  The  deed  purported  to  have  been  acknowl- 
edged on  the  day  of  its  date,  but  the  proof  showed  that  in  fact 
it  was  not  executed  by  all  the  grantors,  until  on  or  about  the 
26th  of  March,  on  which  day  it  was  recorded.  The  timber  in 
question  was  all  cut  by  the  defendant  before  the  15th  of  March, 
and  was  removed  between  the  15th  and  the  26th.  There  was 
evidence  to  show  that  the  timber  was  cut  and  removed  under  a. 
license  from  one  of  the  plaintiffs'  grantors. 

The  plaintiffs  having  rested,  the  defendant  moved  for  a  non- 
suit on  the  ground  that  the  plaintiffs  did  not  obtain  title  to  the 
lot  until  after  the  timber  had  been  cut  and  removed.  The 
court  overruled  the  motion,  and  the  defendant's  counsel  ex- 
cepted. The  court  also  excluded  evidence  offered,  to  show 
that  one  of  the  plaintiffs'  grantors,  knew  that  Lucas  Krom  jr., 
another  heir  and  grantor,  had  given  the  defendant  permission  to 
cut  the  timber,  and  that  it  had  been  purchased  by  the  defend- 
ant. The  court  decided  that  any  license  the  defendant  might 
have  had  from  any  of  the  heirs  was  revoked  by  the  deed,  which 
took  effect,  by  relation,  from  the  day  of  its  date,  without  any 
express  notice  to  the  defendant  To  this  decision  the  counsel 
for  the  defendant  excepted.  The  testimony  being  closed,  the 
court  charged  the  jury  that  the.  defendant  was  liable  for  all 
timber  carried  off  the  lot,  after  the  date  of  the  deed,  although 
the  same  had  been  felled  before.  To  this  charge  the  counsel 
for  the  defendant  excepted.  .The  counsel  for  the  defendant 
requested  the  court  to  charge  that  if  the  timber  was  cut 
down  before  the  date  of  the  plaintiffs'  deed,  under  a  parol 
license  from  some  of  the  heirs,  that  then  the  plaintiffs  were  not 
entitled  to  recover  the  value  pf  the  timber  so  cut  down,  though 
it  had  been  removed  after  the  date  of  the  deed.     The  court  re- 
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fiued  80  to  charge^  and  the  counsel  for  the  defendant  excepted. 
The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs  for 
$800.  Judgment  having  been  perfected  upon  the  verdict,  the 
defendant  appealed  to  the  general  term. 

E.  Cooke,  for  the  plaintiffs. 

-  T.  JR.  Westbrookj  for  the  defendant. 

By  the  Court,  Harris,  J.  The  trees  out  by  the  defendant 
had  all  been  severed  from  the  land  before  the  15th  of  March. 
At  the  date  of  the  deed,  therefore,  the  timber  in  question  had 
become  personal  property,  and,  of  course,  did  not  pass  by  the 
conveyance,  even  if  it  is  to  be  regarded  as  taking  effect  at  the 
time  of  its  date. '  But  the  deed  in  fact  became  operative  as  a 
grant  at  the  time  of  its  delivery.  And  this,  as  .the  proof  stands, 
cannot  be  presumed  to  have  taken  place  earlier  than  the  26th 
of  March.  At  that  time,  the  timber  had  not  only  been  cut,  but 
it  had  been  entirely  removed  from  the  premises, 

I  cannot  agree  with  the  learned  judge  who  presided  at  the 
circuit,  that  although  the  deed  was  not  in  fact  executed  or  deliver- 
ed until  after  its  date,  it  is  a  proper  case  for  the  application  of  the 
doctrine  of  relation.  That  doctrine,  as  I  understand  it,  is  only 
applicable  to  cases  where  several  acts  are  necessary  to  make  a 
complete  conveyance.  In  such  cases,  where  justice  as  between 
the  parties  requires  it,  and  where  it  will  not  operate  to  the 
prejudice  of  third  persons,  the  conveyance  will  be  regarded  as 
having  been  made  at  the  date  of  the  first  act,  to  which  all  the 
subsequent  acts  will  have  relation.  Thus  in  the  case  of  a  sale  of 
real  estate  upon  execution,  the  first  act  is  the  sale  and  the  pay- 
ment of  the  purchase  money  by  the  purchaser.  The  deed  is  not 
to  be  executed  until  fifteen  months  have  elapsed.  But  when  it 
comes  to  be  executed,  as  between  the  defendant  in  the  judgment 
upon  which  the  sale  was  had,  and  the  purchaser,  and  their 
privies,  it  relates  back  to  the  time  of  the  sale.  {Jackson  v. 
Dickinson,  15  John,  809.  Jackson  v.  Ramsay,  8  Cowen,  75. 
Rich  V.  Baker,  8  Denio,  79.)    So  where  a  deed  is  executed  in 
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pursuance  of  a  previous  contract,  the  deed  will  be  held  good, 
by  relation,  from  the  time  of  making  the  contract,  for  the  pur- 
pose of  upholding  an  intermediate  sale  by  the  grantee.  {Jack- 
son V.  Bull  1  John.  Cos.  85.  Jackson  t.  Bard,  4  John.  230.) 
The  case  of  Heath  t.  Ross,  (12  John.  140,)  was  decided  upon 
this  principle.  The  plaintiff  claimed  title  under  a  patent  from 
the  state,  bearing  date  the  4th  of  December,  1810.  That  was 
the  time  when  the  grant  was  ordered  by  the  commissioners  of 
the  land  office — the  time  when  the  contract  for  the  purchase 
was  in  fact  made.  It  passed  the  office  of  the  secretary  of  state 
on  the  28th  of  December.  The  action  was  for  timber  cut-  in- 
termediate the  date  of  the  patent  and  the  time  it  was  actually 
issued.  It  was  held  that,  inasmuch  as  the  cutting  of  the  tim- 
ber was  a  wrongful  act,  and  as  between  the  parties  to  the  grant, 
the  title,  when  consummated  by  all  the  necessary  forms,  related 
back  to  the  date  of  the  patent,  so  that  the  people  would  have 
no  claim  for  the  injury,  the  action  might  be  maintained.  But 
suppose  it  had  appeared  that  the  timber  had  been  cut  under  a 
licenee  from  the  state,  could  the  doctrine  of  relation  have  been 
available  to  maintain  the  action  ?  The  court  expressly  say  in 
that  case,  that  as  it  is  a  fiction  of  law,  it  will  never  be  adopted 
when  third  persons,  who  are  not  parties  or  privies,  will  be 
prejudiced  thereby.  It  is  only  resorted  to  for  the  advancement 
of  justice. 

There  was  no  evidence  upon  the  trial  of  this  action,  to  show 
that  a  contract  for  the  purchase  of  the  lot  had  been  made  between 
the  grantors  and  grantees  previous  to  the  execution  and  delivery 
of  the  deed,  and  yet  the  learned  judge,  assuming  that  the  tim^ 
ber  had  been  cut  under  a  license  from  one  of  the  owners,  and 
that  such  owner  had  not  in  fact  executed  the  deed  until  afber 
the  timber  had  been  removed  from  the  premises,  held  that  the 
deed,  when  executed  and  delivered,  took  effect  by  relation,  from 
•the  time  of  its  date,  and  by  its  retroactive  effect  revoked  the  li- 
cense under  which  the  timber  had  been  cut,  as  of  that  date.  This, 
it  seems  to  me,  is  giving  to  a  mere  fiction  of  law  a  degree  of 
energy  which  it  has  not  hitherto  been  supposed  to  possess. 

There  is,  I  admit,  some  reason,  from  the  testimony  in  the 
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oase,  to  believe  that  Krom,  one  of  the  plaintiffs'  grantors,  in- 
tended to  practice  a  fraud  upon  his  co-tenants  or  the  grantees, 
hy  selling  the  timber  and  having  it  removed  from  the  premises 
without  their  knowledge,  before  the  sale  should  be  consum- 
mated, and  that  the  defendant  was  willing  to  aid  him  in  effecting 
his  fraudulent  design.  If  so.  it  may  be  that  an  action  for  the 
wrong  may  be  maintained  against  him,  and  possibly  against  the 
defendant.  But  it  cannot  be  denied  that  Erom,  so  long  as  he  was 
an  owner  of  the  premises,  had  the  legal  right  to  cut  timber,  or  to 
grant  to  the  defendant  license  to  out ;  and  however  fraudulent  his 
purpose,  the  act  lawful  at  the  time  it  was  committed,  cannot 
be  converted  into  a  trespass  by  a  legal  fiction.  {See  Baker  v« 
Wheeler^  8  Wend.  505.)  The  fact  that,  from  the  time  the 
defendant  commenced  cutting  upon  the  lot  until  the  timber  was 
all  removed,  he  was  acting  under  an  unrevoked  license  from 
Krom,  who  during  all  that  time  continued  to  be  an  owner  of 
the  property,  must,  it  seems  to  me,  furnish  a  conclusive  answer 
to  this  action.  The  judgment  must  therefore  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

[Albany  General  Term,  May  7,  1855.    PcbrkeTf    Wright  and  Harris^ 
Justtees.] 


Carpenter  and  others  t;^.  Wells  and  others. 

The  sectioD  of  the  statute  of  limitatioDS  (2  R.  S.  297,  (  27)  which  provides  that 
if,  at  the  time  when  a  cause  of  action  accrues  against  any  person,  he  shaU 
be  out  of  this  state,  the  action  may  be  commenced  within  six  years  after  his 
return  into  the  state,  is  applicable  as  well  to  non-residents,  as  to  ciUEens  going 
out  of  the  state. 

Therefore,  where  a  note  is  made  in  the  state  of  Massachusetts,  by  dtizem 
of  that  state,  payable  to  residents  of  this  state,  the  statute  of  limitations  wiU 
not  commenoe  running  against  the  demand  until  the  makers  come  into  this 
state. 

In  an  acUon  here,  upon  such  a  demand,  the  defendants  cannot  avail  themselyes 
of  the  Massachusetts  statute  of  limitations. 

Vol.  XXI.  76 
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THIS  was  an  action  upon  a  promissory  note,  bearing  date  at 
Adams,  in  the  state  of  Massachusetts,  on  the  13th  of  July, 
1839,  signed  by  the  defendants  under  the  firm  name  of  Wells, 
Eingsley  &  Go.,  and  payable  to  the  plaintiffs,  by  the  name  of  K 
Carpenter  &  Co.  six  months  after  date,  at  the  Adams  Bank,  for 
$197.86.  On  the  9th  of  July,  1840,  there  was  indorsed  on  the  note 
$103.  The  defense  was  payment  and  the  statute  of  limitations. 
The  action  was  tried  at  the  Rensselaer  circuit,  in  October,  1853, 
before  Mr.  Justice  Wright,  without  a  jury.  Upon  the  trial  it 
appeared  that  the  defendants  had  never  resided  in  this  state. 
The  court  upon  these  facts  rendered  judgment  for  the  balance 
of  the  note  with  interest.    From  this  judgment  the  defendants 


/  K.  Porter,  for  the  plaintiffs. 

JR.  S.  Parmenter,  for  the  defendants. 

Bp  the  Court,  Harris,  J.  The  only  question  in  this  case 
is,  whether  the  plaintiffs'  demand  was  barred  by  the  statute  of 
limitations.  The  defendants,  when  the  plaintiffs'  cause  of  action 
accrued,  were  out  of  the  state.  The  statute  declares  that  in 
such  a  case,  the  action  may  be  brought  within  six  years  after 
their  return  into  the  state.  (2  R.  S.  297,  §  27.)  It  is  well 
settled  that  this  provision  is  applicable  as  well  to  non-residents 
as  to  citizens  going  out  of  the  state.  {Ruggles  v.  Keeler, 
3  John.  263.  Cole  v.  Jessup,  2  Barb.  309.)  This  being  so, 
the  statute  of  limitations  of  this  state  never  commenced  to  run 
against  the  plaintiffs'  demand,  for  it  is  not  pretended  that  the 
defendants  ever  came  into  this  state  until  the  time  when  this 
action  was  commenced. 

It  was  not  pretended  that  the  defendants  could  avail  them- 
selves of  the  Massachusetts  statute  of  limitations,  in  this  action, 
"  Statutes  of  limitations,"  says  Kent,  Ch.  J.,  in  Ruggles  v. 
Keeler,  above  cited,  "are  municipal  regulations,  founded  on 
local  policy,  which  have  no  coercive  authority  abroad,  and  with 
which  foreign  or  independent  governments  have  no  concern. 
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^e  lex  loci  applies  only  to  the  validity  or  interpretation  of 
contracts,  and  not  to  the  time,  mode  or  extent  of  the  remedy." 
It  is,  I  admit,  a  very  serious  objection  to  this  doctrine,  that,  as 
in  this  very  case,  antiquated  demands  may  be  revived  and  en* 
forced,  when  the  party  happens  to  be  found  in  some  state  where 
the  statute  of  limitations  is  not  available.  But  the  consider- 
ation of  this  objection  belongs  to  the  legislature  rather  than  to 
courts.  It  was  held  in  this  state  as  early  as  1795,  that  our 
courts  were  bound  to  confine  themselves  to  our  own  statute  of 
limitations,  and  could  not  regard  those  of  other  states^  {See 
Ntish  V.  Tapper  J 1  Caines,  402.) 

It  appeared  upon  the  trial,  that  soon  after  the  note  in  ques- 
tion became  due,  the  holders  received  from  the  defendants  as 
collateral  security  for  the  payment  of  the  note,  a  new  note 
which  purported  to  have  been  indorsed  by  the  &ther  of  the  de- 
fendant Wells,  for  $200.  Subsequently  the  plaintiffs  gave  up 
the  latter  note  to  an  agent  of  the  defendants,  upon  receiving  fifty 
per  cent  thereof,  which  was  indorsed  upon  the  original  note. 
There  is  no  ground^  in  fact,  to  support  the  position  of  the  de- 
fendants that  the  plaintiffs  had  disposed  of  the  collateral  secu- 
rity to  a  third  person.  The  proof  is  that  the  indorsed  note  was 
delivered  to  Penniman  for  the  defendant  Wells.  There  was  no 
error  committed  upon  the  trial,  and  the  judgment  should  be 
a&med. 

[Albany  General  Term,  May  7,  1855.  Parker,  Wright  and  HarrU, 
Jostioes.] 
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PartoerBhip  property  is  regarded,  in  equity,  as  a  sort  of  trust  ftxnd  appropriated 
for  the  purpose  of  paying  partnership  debts. 

But,  upon  a  voluntary  dissolution,  one  partner  may  agree  that  the  pextoership 
property  shall  belong  to  his  copartner.  Where  such  an  agreement  Ss  made 
in  good  fiuth,  the  property  wiU  be  held  by  the  partner  to  whom  Hhas  been 
transferred,  fiise  from  any  lien  or  equity  in  &Tor  of  partnership  creditors. 

If  the  partner  taking  the  transfer  has  agreed  to  pay  the  partnership  debts,  the 
partner  making  the  transfer,  though  he  still  remain  liable  for  those  debts,  can 
only  look  to  the  personal  security  of  his  copartner  for  indemnity. 

The  property  so  vested  in  the  assignee  can  only  be  reached  by  creditors,  part- 
nership as  well  as  individual,  through  the  instnuaeatality  of  a  Jndgmeofc  and 
execution. 

Where  two  members  of  a  firm  have  sold  and  transferred  their  Interest  In  the  co- 
partnership to  the  third,  upon  his  assuming  the  payment  of  all  the  debts  of  the 
firm,  an  action  cannot  be  maintained  against  the  latter,  by  a  simple  contnct 
creditor  of  the  finn,  upon  the  ground  that,  since  the  transfer  to  him,  the  de- 
fendant has  confessed,  and  suffered  judgments  to  be  recovered  against  him, 
for  his  own  individual  debts,  upon  which  Judgments  the  partnership  property 
has  been  sold  for  a  sum  fer  below  its  value,  and  that  the  judgments  were  con- 
fessed and  entered,  and  the  proceedings  thereon  had  in  bad  feith,  and  for  the 
purpose  of  deftanding  the  plamtiffaiid  the  other  creditors  of  the  firm. 

MOTION  to  dissolve  iDJunction.    The  defendants  Ohollar, 
Sage  and  Dunham,  in  March,  1854,  and  prior  thereto, 
were  partners  in  the  foundry  business,  at  West  Troy.    In  May, 

1853,  the  firm  made  and  delivered  to  Benjamin  H.  Sage,  one 
of  the  partners,  their  two  notes,  one  for  five  thousand  dollars, 
the  other  for  one  thousand  dollars.  These  notes  were  transfer- 
red to  the  plaintiff,  who  at  the  time  of  the  commencement  of 
this  suit  was  the  holder  thereof.  In  March,  1854,  Benjamin 
H.  Sage  sold  and  transferred  his  interest  in  the  copartnership 
to  the  defendant  Dunham,  and  in  June  following,  Dunham  sold 
and  transferred  the  whole  of  his  interest  to  the  defendant  Ohol- 
lar, he  assuming  to  pay  all  the  debts  of  the  firm.    From  June, 

1854,  to  January,  1855,  the  business  was  carried  on  by  Ohollar 
alone.  On  the  9th  of  January,  1855,  a  judgment  was  recover- 
ed against  Ohollar,  in  &vor  of  the  defendant,  Martha  Oooley, 
for  $2070.88,  an  action  commenced  by  summons  and  complaint, 
and  without  defense.    On  the  11th  of  January,  1855^  a  judg* 
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ment  was  entered  up  by  oonfeBsion  against  the  defendant  Choi* 
lar,  in  favor  of  Maria  Warner,  for  $381.82 ;  another  judgment 
in  favor  of  Harvey  Clark,  for  $386.54 ;  another  in  favor  of 
James  Buel,  for  $3819.54,  and  another  in  favor  of  Lorenzo  D. 
liawrence,  for  $304.82.  Upon  all  these  judgments  executions 
were  issued  to  the  sheriff  of  the  city  and  county  of  Albany,  upoa 
the  same  day  they  were  recovered.  On  the  18th  of  January 
the  defendant  executed  a  general  assignment  of  all  his  property 
to  George  T.  Blair,  for  the  benefit  of  his  creditors.  On  the  15th 
of  January  a  large  amount  of  property,  including  that  which 
had  formerly  been  the  property  of  the  firm  of  Chollar,  Sage  and 
Dunham,  was  sold  by  the  defendant  Houghtaling,  the  deputy 
of  the  sheriff  of  Albany^  to  whom  the  execution  in  fiivor  of  Mar- 
tha Cooley  had  been  delivered.  The  property  sold,  according 
to  the  affidavits  read  upon  the  motion,  was  worth  many  thousand 
ddlars,  and. was  sold  for  a  few  hundred  dollars.  The  defend* 
aats,  Yolney  Richmond  and  John  T.  Piercy,  were  the  sole  pur- 
chasers.  The  property  not  sold  under  the  Cooley  execution 
was  advertised  to  be  sold  under  the  other  executions  on  the 
24th  of  January. 

The  plaintiff,  after  stating  the  above  fiicts  in  his  complaint, 
alleged  that  the  judgments  above  mentioned  were  for  individual 
debts  of  the  defendant  Chollar,  and  that,  as  well  at  the  time  of 
his  purchasing  the  interest  of  his  copartners,  as  at  the  time  of 
the  confession  and  entry  of  the  judgments,  the  firm  of  Chollar, 
Sage  &  Dunham,  and  each  of  the  members  of  that  firm,  were 
insolvent.  It  was  alap  charged  that  the  judgments  were  con- 
fessed and  entered,  and  that  the  proceedings  thereon  were  had 
in  bad  £uth,  and  for  the  purpose  of  defrauding  the  plaintiff  and 
the  other  creditors  of  the  firm.  The  insolvency  of  the  firm,  at 
the  time  the  defendant  Chollar  became  the  purchaser  of  the  in- 
terest of  his  copartners,  was  denied  in  the  answer  of  Chollar, 
and  the  plaintiff  produced  no  further  evidence  in  support  of  the 
allegation. 

Upon  the  complaint,  verified  by  the  affidavit  of  the  plaintiff, 
an  injunction  was  allowed,  as  prayed  for,  restraining  the  de- 
fendants from  receiving,  intermeddling  with,  incumbering  or 
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dispoaing  o^  the  property,  or  any  part  thereof,  which  belonged 
to  the  firm  of  Chollar,  Sage  &  Dunham,  until  the  further  or* 
der  of  the  oourt.  The  several  defendants,  having  appeared  and 
put  in  their  answers,  moved,  upon  such  answers  and  affidavits, 
to  dissolve  the  injunction.  On  the  part  of  the  plaintiff,  affidavits 
were  produced  tending  to  show  that  the  sale  by  the  sheriff^  by 
virtue  of  the  execution  issued  upon  the  Cooley  judgment^  and 
the  purchase  of  the  property  sold  by  Richmond  and  Piercy, 
were  collusive  and  fraudulent 

J.  H.  Reyjwlds  and  J.  Rwneyn^  for  the  plaintiff. 

W.  A.  Beach,  for  the  defendants. 

By  the  Court,  Harris,  J«  Partnership  property  is  regarded, 
in  equity,  as  a  sort  of  trust  fund  appropriated  for  the  purpose 
of  paying  partnership  debts*  "  There  is,"  says  Story,  "  proper- 
ly speaking,  as  between  the  partners,  a  lien,  or  at  least  an 
equity,  which  may  be  worked  out  through  the  partners,  in  favor 
of  the  creditors,  although  it  may  not  directly  attach  in  the  cred- 
itors by  virtue  of  their  original  claims."  {Story  on  Partner^ 
ship,  i  97.)  "  The  equity,"  says  Lord  Eldon,  ''  is  not  that  of 
the  joint  creditors,  but  that  of  the  partners  with  regard  to  each 
other,  that  operates  to  the  payment  of  the  partnership  debts." 
(Ex  parte  Ruffin,  6  Ves,  119,  died  by  Story  as  above.  See 
also  Story  on  Partnership,  i  826.)  This  lien  or  equity,  being 
that  of  the  partners,  and  not  of  the  partnership  creditors,  it  fi>l- 
lows,  that  it  may  be  discharged  by  the  partner.  Upon  a  vol- 
untary dissolution,  one  partner  may  agree  that  the  partnership 
property  shall  belong  to  his  copartner.  Where  such  an  agree- 
ment is  made  in  good  faith,  the  property  will  be  held  by  the 
partner  to  whom  it  has  been  transferred,  free  from  any  lien  or 
equity  in  favor  of  partnership  creditors.  If  the  partner  taking 
the  transfer  has  agreed  to  pay  the  partnership  debts,  the  part- 
ner making  the  transfer,  though  he  still  remain  liable  for  those 
debts,  can  only  look  to  the  personal  security  of  his  copartner 
for  indemnity.     {Story  on  Partnership,  §§  868, 859.    Ketchum 
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y.  Durkecj  1  Barb.  Ch.  480.  Kirby  v.  Schoonmaker,  8  Barb. 
Ch.  46.)  In  this  case,  the  transfer  by  the  partner  Sage,  to  Dun- 
ham, of  his  interest  in  the  partnership  property,  and  the  snb- 
Beqaent  transfer  of  the  whole  by  Dunham  to  Ghollar,  vested  the 
whole  property  in  the  hitter.  By  these  transfers,  both  Sage 
and  Dunham  relinquished  the  lien  which  they  might  have  had 
on  the  property  for  the  discharge  of  their  liabilities,  and  agreed 
to  look  only  to  the  personal  responsibility  of  ChoUar  for  the 
payment  of  the  debts.  The  property  so  vested  in  ChoUar  could 
only  be  reached  by  creditors,  partnership  as  well  as  individual, 
through  the  instrumentality  of  a  judgment  and  execution.  I 
assume  that  the  transfers  which  had  the  effect  to  vest  the  part- 
nership property  in  Ghollar  were  made  in  good  faith.  There  is 
nothing  in  the  case  to  impeach  their  integrity. 

If  I  have  not  erred  in  the  application  of  the  appropriate  prin- 
ciples of  equity  to  the  case  in  hand,  it  follows  that  the  plaintiff 
has  entirely  misconceived  the  relief  to  which  he  is  entitled. 
That  the  judgments,  upon  which  a  large  portion  of  the  property 
which  ought  to  have  been  applied  to  the  satis&ction  of  partner- 
ship debts  has  been  swept  away,  is  fraudulent,  there  is  much 
reason,  from  the  facts  as  they  now  appear,  to  believe.  That 
the  sheriff's  sale  which  has  resulted  in  the  transfer  of  so  much 
of  the  property  which  ought  to  have  been  devoted  to  the  pay- 
ment of  debts,  to  the  defendants  Richmond  and  Piercy,  for  an 
insignificant  price,  was  collusive  and  fraudulent,  there  is  very 
little  room  to  doubt.  But  these  fiuuds,  if  frauds  they  are,  can 
only  be  reached  in  an  action  by  a  judgment  creditor,  or,  at  any 
rate,  upon  some  proceeding  instituted  upon  a  theory  entirely 
different  from  that  which  the  plaintiff  presents  in  this  complaint. 
The  motion  to  dissolve  the  injunction  must  be  granted,  but,  un- 
der the  circumstances,  I  am  not  inclined  to  charge  the  pkintiff 
with  the  costs  of  the  motion. 

[Renmelaer  Special  Term,  Jtme  11, 1865.  Harris,  JiutioeJ 
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It  is  a  general  rule  that  when  a  party  has  occasion  to  prove  an  instrument,  iha 
execution  of  which  is  attested  hy  a  suhscribing  witness,  he  may,  upon  ahow' 
log  his  inability  to  produce  such  witness,  prove  the  execution  of  the  iraibni> 
ment  by  other  evidence. 

But  he  can  only  be  allowed  to  do  so  when  the  subscribing  witness  has  become 
disqualified  without  his  agency.  If,  by  his  own  act,  he  has  rendered  the  wit- 
ness incompetent,  proof  of  his  handwriting  will  not  be  received. 

Where  the  subscribing  witness  to  a  promisaory  note  purchases  the  same  of  tbe 
payee,  and  brings  an  action  thereon  in  his  own  name,  he  cannot  reoover  by 
merely  proving  his  own  han<^writing  as  a  subscribing  witness. 

APPEAL  from  the  Greene  county  court.  The  action  was 
brought  before  a  justice  of  the  peace.  Upon  the  trial  the 
plaintiff  produced  and  proved  a  note  made  by  the  defendant, 
payable  to  himself  for  $28.84,  and  an  account  against  the  de- 
fendant for  eight  dollars.  He  also  produced  another  note,  of 
which  the  following  is  a  copy : 

^'  On  demand,  for  value  received,  I  promise  to  pay  Isaac  Van 
Yalkenburgh  or  bearer,  seven  dollars  and  thirty-^two  cents,  with 
interest    Dated  Athens,  October  1.  1858. 

hia 

Daniel  x  Perby." 
Witness,  John  H.  Edwards.  »"^ 

A  witness  was  called  by  the  plaintiff,  who  testified  that  he 
was  acquainted  with  the  plaintiff's  handwriting,  and  that  hie 
signature,  as  a  subscribing  witness  to  the  note,  was  genuine^ 
The  defendant's  counsel  objected  to  the  evidence,  on  the  ground 
that  the  plaintiff  was  himself  the  subscribing  witness.  The 
objection  was  overruled,  and  the  justice  rendered  judgment  for 
the  amount  of  the  two  notes  and  the  account.  Upon  appeal  to 
the  county  court  the  judgment  was  affirmed. 

W.  E.  Leetej  for  the  plaintiff. 

A.  Gfreene^  for  the  defendant. 
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By  the  Court.  Harris,  J.  It  is  a  general  rule  that  when  a 
party  has  occasion  to  prove  an  instrument,  the  execution  of 
which  is  attested  by  a  subscribing  witness,  he  may,  upon  show- 
ing his  inability  to  produce  such  witness,  prove  the  execution 
of  the  instrument  by  other  evidence.  But  he  can  only  be  al- 
lowed to  do  so  when  the  subscribing  witness  has  become  dis- 
qualified without  his .  agency.  If,  by  his  own  act,  he  has 
rendered  the  witness  incompetent,  proof  of  his  handwriting  will 
not  be  received.  (1  Greenl.  Ev.  H  167,  572.  HoviU  v.  Ste- 
phenson,  5  Bing.  498.)  In  the  case  last  cited,  the  action  was 
upon  a  charter  party.  After  the  execution  of  the  instrument, 
the  plaintiff  had  admitted  the  subscribing  witness  to  an  interest 
in  the  contract.  Upon  the  trial  he  was  offered  as  a  witness,  but 
rejected,  on  the  ground  of  interest.  The  plaintiff  then  offered 
to  prove  his  handwriting,  but  the  evidence  was  excluded.  The 
plaintiff  being  unable  to  prove  the  instrument  upon  which  his 
action  was  founded  was  nonsuited.  Upon  a  motion  to  set  aside 
the  nonsuit,  it  was  held  that  the  evidence  was  properly  rejected. 
Best,  Ch.  J.,  in  delivering  the  opinion  of  the  court,  said :  "  The 
handwriting  of  a  subscribing  witness  who  has  been  appointed 
an  executor  or  administrator,  or  has  married  the  person  to 
whom  the  instrument  was  given,  has  been  allowed  to  be  proved. 
We  do  not  dispute  the  authority  of  any  of  those  decisions  ;  but, 
in  the  present  case  the  witness  has  only  obtained  an  interest  in 
the  contract  which  he  was  to  prove,  and  that  interest  he  derived 
immediately  from  the  plaintiff,  who  proposed  to  call  him.  The 
plaintiff  cannot  complain  that  his  witness  is  disqualified,  when 
he  himself  has  been  the  cause  of  his  disqualification." 

In  the  case  before  us,  the  plaintiff  had  disqualified  himself  by 
purchasing  the  note,  and^then  becoming  the  plaintiff  in  the 
action.  He  was  the  sole  cause  of  his  own  disqualification. 
The  defendant  had  executed  the  note  by  making  his  mark.  He 
had  secured  to  himself  the  right,  whenever  it  should  be  sought 
to  enforce  that  instrument  against  him,  to  have  the  circum- 
stances attending  its  execution  stated  upon  the  cross-examina- 
tion of  the  plaintiff,  as  the  subscribing  witness.     Of  that  right 
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the  plaintiff  had  voluntarily  depriyed  him,  and,  having  done  so, 
he  should  not  have  been  allowed  to  recover  upon  the  note  by 
merely  proving  his  own  handwriting  as  a  subsoribing  witness. 
The  judgment  should  therefore  be  reversed. 

[Albany  General  Term,  September  8, 1855.    Packer,  BdrrU  and  Wa4- 
ton,  JosUoes.] 


WfiSTBROOK  VS.  Douglass  and  others. 

Before  a  party  can  recover  against  a  constable  and  his  sureties,  for  not  coUecting 
an  execution  issued  by  a  Justice  of  the  peace,  it  is  neeessary  for  him  to  show 
that  his  judgment  was  valid.  To  do  this  he  must  prove  that  the  justice 
had  jurisdiction  both  of  the  subject  matter  of  the  adioo  and  of  the  peraoo  of 
the  defendant. 

But,  although  neither  of  these  fkcts  affirmaiively  appears  from  the  justice's  re- 
turn, made  upon  an  appeal  to  the  county  court,  yet  if  the  docket  of  the 
justice  is  produced  and  read  in  evidence  without  objection,  and  the  justice  is 
examined  as  a  witness,  and  no  objection  is  taken  to  the  validity  of  the  judg- 
ment, or  to  the  suflSciency  of  the  evidence  to  sliow  that  the  justice  bad  juris- 
diction, it  will  be  inferred  that  all  necessary  jurisdictional  &ct6  did  appear 
upon  the  trial. 

The  &ct  that  the  case  is  entirely  silent  on  the  subject,  requires  the  appellate 
court  to  intend  that  it  was  either  proved  or  admitted  that  the  justice  had 
jurisdiction  to  render  the  judgment 

APPEAL  from  the  Ulster  county  court.  The  action  was 
commenced  before  a  justice  of  the  peace,  It  was  brought 
against  the  defendant  Douglass,  as  a  constable,  and  the  other 
two  defendants,  as  his  sureties,  for  n^t  returning  an  execution. 
The  cause  was  tried  by  a  jury.  Upon  the  trial  the  plaintiff 
called  as  a  witness,  John  Gue,  who  testified  that  on  the  30th  of 
December,  1851,  he  issued  a  summons,  and  on  the  8th  of  Jan* 
uary,  1852,  he  rendered  a  judgment  in  favor  of  the  plaintiff 
in  this  action,  against  Joseph  Wood,  jr. ;  that  he  was  at  the 
time  acting  as  a  justice  of  the  peace ;  that  the  judgment  was 
entered  on  his  docket  for  $81.18,  damages  and  costs  ;  that  on 
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the  same  day  he  issned  an  execution  tipon  the  judgment  which 
was  delivered  to  the  defendant  Donglass,  who  was  then  acting 
as  a  constable,  and  that  the  execution  had  not  been  returned  to 
him.  The  plaintiff  also  prodaced  and  read  in  evidence  the 
justice's  docket,  showing  the  judgment  in  his  favor  against  Wood. 
He  also  produced  and  proved  the  bond  executed  by  the  defendants, 
whereby  they  agreed  to  pay  all  sums  of  money  which  the  de- 
fendant Douglass  should  have  become  liable  to  pay,  f^^r  or  on 
account  of  any  execution  which  should  be  delivered  to  him  for 
collection.  The  jury  rendered  a  verdict  in  favor  of  the  defend- 
ants, and  thereupon  the  justice  entered  judgment  against  the 
plaintiff  for  the  costs  of  the  action.  The  plaintiff  having  ap- 
pealed from  this  judgment,  the  same  was  affirmed  by  the  county 
court. 

M.  SchoanmakeTy  for  the  plaintiff. 

E,  Cookej  for  the  defendants. 

By  the  Court,  Harris,  J.  The  defendants  seek  to  sustain 
this  judgment  on  the  ground  that  it  did  not  appear  upon  the 
trial,  that  the  justice  who  rendered  the  judgment  upon  which 
the  execution  was  issued,  had  jurisdiction.  If  this  be  true  in 
fact,  the  decision  of  the  county  court  must  be  affirmed.  Before 
the  plaintiff  could  recover  against  the  constable  and  his  sureties 
for  not  collecting  the  execution,  it  was  necessary  for  him  to 
show  that  his  judgment  was  valid.  To  do  this,  he  wm  required 
to  prove  that  the  justice  had  jurisdiction  both  of  the  subject- 
matter  of  the  action,  and  of  the  person  of  the  defendant  {See 
Camell  v.  Barnes,  7  HiU,  86.) 

Neither  of  these  facts  affirmatively  appears  in  the  case,  as  it 
is  made  by  the  return  of  the  justice.  It  appears  that  a  judg- 
ment was  rendered,  but  for  what  cause  of  action  it  is  not  stated. 
Nor  is  it  stated  that  the  defendant  appeared,  or  that  he  was 
served  with  process.  And  yet,  I  think  it  should  be  inferred 
that  all  necessary  jurisdictional  ftcts  did  appear  upon  the  trial 
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The  docket  of  the  justice  was  produced  and  read  in  evidence 
without  objection.  What  that  docket  contained,  the  return  does 
not  show.  No  objection  was  taken  to  the  validity  of  the  judg- 
ment, or  the  sufficiency  of  the  evidence  to  show  that  the  justice 
had  jurisdiction.  It  was  well  said  by  Mr.  Jtistice  Wright,  m 
Jencks  v.  Smith,  (1  Comst.  90,)  that  "  where  opportunity  is 
given  for  objection  and  none  is  made,  but  the  party  whose  duty 
it  is  to  object  remains  silent,  all  reasonable  intendments  should 
be  made  by  a  court  of  review,  to  uphold  the  judgment."  And 
again  he  said,  "  It  ought  not  to  be  tolerated,  that  parties  should 
go  to  trial  in  a  justice's  court,  raising  no  objections  in  its  prog- 
ress, or  at  its  close,  when  any  defect  in  the  proof,  if  pointed 
out  might  have  been  obviated,  and  afterwards  rely  upon  an  alle- 
gation of  such  defects,  in  an  appellate  court."  These  views, 
founded  as  they  are,  in  justice  and  good  sense,  and  sustained 
by  authority,  are  clearly  applicable  to  this  case.  The  jiistice 
who  rendered  the  judgment  was  a  witness  upon  the  trial.  His 
docket  also  was  made  evidence.  If  no  evidence  was  given 
upon  the  question  of  juridiction,  it  was,  undoubtedly,  because 
the  parties  knew  of  the  existence  of  the  facts  necessary  to 
confer  jurisdiction.  The  fact  that  the  case  is  entirely  silent  on 
the  subject,  requires  us  to  intend,  I  think,  that  it  was  either 
proved  or  admitted  that  the  justice  had  jurisdiction  to  render 
the  judgment.  To  hold  otherwise,  would  leadj  in  many  cases, 
to  a  sacrifice  of  substantial  justice  to  the  merest  technicality. 
{See  Austin  v.  Burns,  16  Barb.  643.) 

The  jury,  moved  by  their  sympathy  for  an  officer  who  had 
unfortunately  lost  an  execution  which  he  was  unable  to  collect, 
as  it  would  seem  from  the  evidence  in  the  case,  found  a  verdict 
entirely  against  the  evidence.  The  justice,  of  course,  had  no 
alternative  but  to  render  a  judgment  in  accordance  with  the 
verdict.  The  county  court,  willing,  perhaps,  to  find  a  reason  for 
upholding  such  a  judgment,  has  relied  upon  the  general  and 
well  settled  doctrine  that  in  such  a  proceeding,  jurisdiction 
^ill  never  be  presumed,  but  must  be  proved.  Upon  the 
grounds  already  stated,  I  think  it  must  be  inferred  that  such 
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jnriadiction  was  in  fact  proved.  If  so,  the  judgment  was  con- 
trary to  law  and  the  evidence  in  the  case,  and  should  be  re- 
versed. 

Judgment  reversed.  . 

[Albany  Genebjll  Term,  September  8, 1866.    Parker,  Harris  and  Wright, 
Justices.] 


Shaughnessy  vs.  The  Rensselaer  Insurance  Company. 

.  Under  the  11th  section  of  the  %ct  of  1849,  respecting  the  incorporation  of  insu- 
rance companies,  which  provides  that  whenever  the  directors  shall  deem  it 
,  necessary  to  make  an  assessment,  for  the  payment  of  losses,  &c.,  they  shall 
settle  and  determine  the  sums  to  be  paid  by  the  members  of  the  company  as 
their  respective  portions  of  such  loss,  and  that  the  sum  to  be  paid  by  each 
member  shall  always  be  in  proportion  to  the  original  amount  of  his  deposit 
note  or  notes,  the  members  of  the  company  are  only  liable  to  pay  upon  their 
premium  notes  their  proper  shares,  respectively,  of  the  losses  or  damages  sus- 
tained by  the  members. 

The  liabUity  of  the  members  upon  their  deposit  notes,  cannot  be  increased  by 
the  fkct  that  the  company  has  become  insolvent,  and  its  effects  are  transferred 
to  a  receiver. 

When  an  insurance  company  becomes  insolvent  the  receiver,  in  respect  to  the 
liabOJty  of  the  members  upon  their  premium  notes,  is  substituted  in  the  place 
of  the  directors,  and  is  vested  with  their  rights  and  powers.  He  may  collect 
of  the  members,  upon  their  premium  notes,  whatever  amounts  the  directors 
might  have  collected,  and  in  the  same  manner.  But  he  cannot,  without  mak- 
ing an  assessment,  proceed  to  collect  the  whole  amount  of  the  deposit  notes. 

It  was  not  intended  by  the  legislature  that  those  who  should  become  members 
of  mutual  insurance  companies,  by  giving  their  deposit  notes,  should  be  held 
liable,  either  to  the  company  itself,  or  to  a  receiver  upon  the  insolvency  of  the 
company,  for  any  greater  amount  than  should  be  found  necessary  in  order  to 
provide  the  indemnity  contemplated  by  this  system  of  insurance :  and  for  the 
purpose  of  determining  the  extent  of  such  liability,  an  assessment  is  necessary. 

In  making  the  assessment,  no  discrimination  is  to  be  made  between  notes  given 
when  higher  rates  of  insurance  existed,  and  those  made  under  reduced  rates. 

Where  a  portion  of  the  business  of  an  insurance  company  is  transacted  upon  the 
stock  plan,  and  a  portion  upon  the  mutual  system,  and  the  premiums  received 
fit>m  i>ersons  obtaining  insurance  upon  the  former  plan,  by  paying  the  whole 
premium  in  cash,  have  been  expended  in  the  payment  of  losses  and  expenses. 
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and  thus  relies  ing  former  members  fh>m  aasessments  npon  their  notes,  and 
leaving  others  to  be  assessed  for  the  payment  of  subseqaeot  losses,  there  is  no 
remedy  for  any  injustice  which  may  result  from  this  mode  of  transactiDg  the 
business  of  the  company ;  although  the  effect  is  to  cast  the  greater  harden 
upon  those  whose  notes  happen  to  be  in  fbrce  at  the  time  the  insolvency  of  the 
company  occurs. 

The  receiver  of  an  insolyent  corporation  is  to  make  separate  assessments  for  the 
payment  of  the  several  losses  for  which  the  company  is  liable,  npon  all  the 
premium  notes  in  force  at  the  time  each  successive  loas  happened. 

Where  several  losses  have  occurred  at  the  same  time,  or  so  nearly  together  that 
the  same  notes  are  liable  to  be  assessed  for  the  payment  of  them  aU,  only  one 
assessment  is  necessary. 

rIE  defendant  is  a  corporation  organized  under  an  act  of  the 
legislature,  passed  April  29,  1836,  and  reorganized  nnder 
the  provisions  of  the  general  act  for  the  incorporation  of  insu- 
rance companies,  passed  April  10,  1849.  The  plaintiff  having 
recovered  a  judgment  against  the  corporation  in  this  court,  and 
an  execution  upon  such  judgment  having  been  returned  unsat- 
isfied, this  suit  was  brought,  in  pursuance  of  the  provisions  of 
the  revised  statutes  relating  to  "  proceedings  against  corpora-, 
tions  in  equity,"  for  the  purpose  of  sequestrating  the  stock, 
property,  &c.  of  the  corporation ;  and  thereupon,  by  an  order 
made  by  this  court  on  the  19th  of  February,  1856,  Eugene 
Hyatt  was  appointed  receiver  of  all  such  stock,  property  and 
effects,  who  duly  qualified  and  entered  upon  the  discharge  of 
his  duties. 

The  reorganization  of  the  corporation,  under  the  act  of  1849, 
took  place  on  the  23d  of  October,  1851.  At  that  time,  the 
company  had  on  hand  a  large  amount  of  premium  notes,  receiv- 
ed for  policies  of  insurance  which  were  still  in  force.  These 
notes  were  retained  by  the  reorganized  company  as  a  part  of 
its  capital.  The  rates  of  insurance  were  so  altered  at  the  time 
of  the  reorganization,  that  the  premium  notes  received  for  in- 
surance were  but  about  one-fifth  or  one-sixth  as  large,  in 
amount,  as  similar  notes  received  before  the  reorganization. 
And  on  the  20th  of  June,  1853,  a  further  reduction  of  aboat 
one-third  took  place.     A  part  of  the  business  of  the  company 
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▼as  transacted  upon  the  stock  plan,  the  company  receiving  the 
whole  premium  of  insurance  in  money. 

In  November,  1855,  the  receiver  presented  his  petition  to 
this  court,  in  which  he  stated  that  the  total  amount  of  the  liiv- 
bilities  of  the  compitfay,  so  far  as  the  same  had  been  ascertained, 
amounted,  on  the  first  day  of  September,  1855,  to  $109,068.48, 
including  interest  and  cost,  and,  if  ten  per  cent  be  added  to 
cover  the  expenses  of  collection,  &c.,  the  sum  would  amou&t  to 
$120,035.36.  It  was  further  stated,  that  with  the  exception  of 
a  few  of  the  older  losses,  the  premium  notes  in  force  at  the  time 
of  the  happening  of  the  losses,  would  be  insufficient  for  the  pay- 
ment of  the  same.  The  petitioner  prayed  for  an  order  author- 
ising him  to  make  an  assessment  upon  the  premium  notes  in 
his  hands  as  receiver,  for  the  purpose  of  paying  the  debts  and 
liabilities  of  the  company,  and  for  the  direction  of  the  court  in 
the  premises. 

C.  P.  TabeVj  for  the  receiver. 

Harris,  J.  The  first  question  which  presents  itself  upon 
the  consideration  of  this  application  is,  whether  any  assessment 
at  all  is  required.  This  company  was  brought  under  the  pro- 
visions of  the  act  of  1849,  providing  for  the  incorporation  of  in- 
surance companies,  by  an  amendment  of  its  charter,  in  the  man- 
ner prescribed  by  the  14th  section  of  the  act.  The  11th  section 
of  the  charter,  as  thus  amended,  provides  that  whenever  the  di- 
rectors should  deem  it  necessary  to  make  an  assessment,  for  the 
payment  of  losses  or  damages  sustained  by  any  member  or 
members,  they  should  settle  and  determine  the  sums*to  be  paid 
by  the  members  of  the  company  as  their  respective  portions  of 
such  loss  or  damage,  and  the  sum  to  be  paid  by  each  member 
should  always  be  in  proportion  to  the  original  amount  of  his  de- 
posit note  or  notes.  The  10th  section  of  the  original  charter  of 
the  company  contains  substantially  the  same  provision.  Under 
these  provisions,  it  is  clear  that  the  members  of  the  company 
;are  only  liable  to  pay  upon  their  premium  notes  their  proper 
ahare,  respectively^  of  tbe  losses  or  damages  sustained  by  the 
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members.  Any  attempt  to  collect  more  than  such  share  wonid 
be  unauthorized.  So  strictly  has  the  restriction  been  applied 
by  this  court,  that  it  has  been  held  that  a  member  of  the  com- 
pany was  not  liable  to  be  assessed  upon  his  premium  note  be* 
yond  his  proportionate  share  of  the  losses  and  damages  for  which 
the  company  were  liable,  even  for  the  purpose  of  meeting  the 
deficiencies  arising  from  the  inability  of  the  company  to  collect 
from  insolvent  members  their  proportions  of  such  losses  or  dam- 
ages. (See  Bangs  v.  Gray^  15  Barb.  264.)  But  the  court  of 
appeals,  regarding  it  obligatory  upon  the  members  of  the  com- 
pany to  furnish  the  means  of  paying  all  the  liabilities  of  the 
company  for  losses  or  damages,  haye  held  that  the  members  are 
severally  liable  to  be  assessed  upon  their  premium  notes,  in 
such  proportion  as  their  several  notes  shall  bear  to  the  aggre- 
gate amount  of  collectable  notes  held  by  the  company.  {See 
Bangs  V.  Gray^  2  Kenian,  477.)  The  effect  of  this  decision 
is,  to  make  each  member  of  a  mutual  insurance  company  liable 
to  assessment,  the  guarantor  of  the  responsibility  of  all  the  other 
mehibers  thus  liable.  Still,,  the  liability  of  the  responsible 
members  is  limited  to  such  proportion  of  their  deposit  notes  as . 
may  be  necessary  for  the  .payment  of  the  losses  and  damages 
for  which  the  company  has  become  liable. 

Can  the  liability  of  the  members  upon  their  deposit  notes  be 
increased  by  the  fact  that  the  company  has  become  insolventi 
and  its  effects  transferred  to  a  receiver?  I  think  not.  The 
second  section  of  the  act  to  facilitate  the  collection  of  debts 
against  corporations,  passed  March  19,  1852,  declares  that  in 
case  a  receiver  of  a  mutual  insurance  company  shall  be  appoint- 
ed, such  receiver  shall  have  full  power,  under  the  authority  and 
sanction  of  the  court  appointing  him,  to  make  all  such  assess- 
ments on  the  premium  notes  belonging  to  such  corporation  as 
may  be  necessary  to  pay  the  debts  of  such  corporation,  as  by 
the  charter  thereof  the  directors  of  such  corporation  have  au- 
thority to  make.  {Sess.  Lawsj  1862,  p.  67.)  Thus,  in  respect 
to  the  liability  of  the  members  upon  their  premium  notes,  the 
receiver  is  substituted  in  the  place  of  the  directors,  and  vested 
with  their  rights  and  powers.     He  may  collect  of  the  members. 
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upon  tbeir  pFemimn  notes,  vhateyer  amounts  the  directors  might 
have  collected,  and  in  the  same  manner. 

It  has  been  said  that  the  deposit  notes  held  by  a  mutnal  in-* 
snrance  company  constitute  its  capital  stock.  {See  Van  Buren 
v.  The  Chenango  County  Mutual  Insurance  Company,  12 
Sorb.  671.)  In  a  restricted  sense,  this  is  so.  The  notes  stand 
in  the  place  of  capital  stock,  so  far  as  means  for  the  payment  of 
debts  and  liabilities  are  concerned.  Bat  beyond  this,  I  do  not 
perceiye  that  the  deposit  notes  possess  the  attributes  of  capital. 
They  produce  to  the  company  no  income.  The  very  theory 
upon  which  the  company  is  organized  renders  it  impossible  that 
there  should  be  a  distribution  of  profits,  or,  indeed,  of  capital 
among  its  members. 

The  receiver  of  such  a  company,  when  it  becomes  insolvent, 
is  appointed  under  the  provisions  of  the  revised  statutes  relat* 
ing  to  proceedings  against  corporations  in  equity,  (2  R.  S. 
462,)  the  41st  section  of  which  authorizes  the  appointment  of 
such  an  officer  to  take  charge  of  the  property  and  eflfects,  and 
to  collect,  &c.  the  debts  and  demands  due  the  corporation.  If 
the  whole  amount  of  the  deposit  notes  was  not  due  the  corpo* 
ration,  so  that  the  same  might  have,  been  collected  by  the  cor^ 
poration  itself,  it  is  obvious  that  no  authority  is  here  conferred 
upon  the  receiver  to  collect  the  whole  amount.  The  next  sec-* 
tion  declares  that  the  receiver  so  to  be  appointed  shall  possess 
all  the  powers  and  authority  conferred  by  the  article  relating 
to  the  voluntary  dissolution  of  corporations,  upon  receivers  ap- 
pointed under  that  statute,  (2  22.  jS'.  467,)  the  69th  section  of 
which  declares,  tliat  if  there  ^hall  be  any  sum  remaining  due 
upon  any  share  of  stock,  &c.,  the  receiver  shall  immediately 
proceed  and  recover  the  same.  It  has  been  supposed  that  this 
provision  is  sufficiently  broad  to  authorize  the  receiver,  without 
assessment,  to  proceed  to  collect  the  whole  amount  of  the  de- 
posit notes.  But,  with  great  respect  for  the  learned  judges  who 
have  expressed  this  view,  I  cannot  perceive  that  the  section 
upon  which  they  rely  can  be  made  to  support  such  a  theory. 
The  receiver  is  authorized  to  collect  from  the  stockholders  any 
gums  remaining  due  upon  their  stock.    Whether  in  this  case 
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any  sums,  or,  if  any,  what  amount  remains  dae,  depends,  as  we 
have  Been,  upon  the.  extent  of  the  losses  and  damages  for  which 
the  corporation  is  liable,  and  for  the  payment  of  which  the  de- 
posit notes  alone  are  held.  I  am  satisfied  that  it  nerer  was  in- 
tended by  the  legislature  that  those  who  should  become  mem- 
bers of  mutual  insurance  companies,  by  giving  their  deposit 
notes,  should  be  held  liable,  either  to  the  company  itself  or  to  a 
receiver,  upon  the  insolvency  of  the  company,  for  any  greater 
amount  than  should  be  found  necessary  in  order  to  provide  the 
indemnity  contemplated  by  this  system  of  insurance,  and  that 
for  the  purpose  of  determining  the  extent  of  such  liability  an 
assessment  is  necessary. 

The  receiver  has  submitted  the  further  question^  whether 
any  discrimination  shall  be  adopted  between  the  assessment 
upon  the  notes  made  when  the  higher  rates  of  insurance  exist- 
ed, and  those  made  under  the  reduced  rates.  The  rule  will 
undoubtedly  operate  unequally  in  such  a  case,  but  the  law  has 
authorized  no  such  discrimination.  It  declares  that  the  sum  to 
be  paid  by  each  member  shall  always  be  in  proportion  to  the 
original  amount  of  his  deposit  note.  {See  Herkimer  Co.  Mu- 
tual Ins.  Co.  V.  Fuller,  14  Barb.  878.) 

Another  question  presented  by  the  receiver  relates  to  the 
application  of  the  moneys  received  by  the  company  from  per- 
sons obtaining  insurance  by  paying  the  whole  premium  in  cash. 
The  premiums  thus  received  have  been  expended  in  the  pay* 
-ment  of  losses  and  expenses,  and  thus  relieving  former  members 
from  assessments  upon  their  notes,  and  leaving  others  to  be  as« 
sessed  for  the  payment  of  subsequent  losses.  There  is  no 
remedy  for  any  injustice  which  may  result  from  this  mode  of 
tntnsacting  the  business  of  the  company.  It  was  authoriied  to 
make  insurance  both  upon  the  mutual  and  the  stock  plan.  The 
deposit  notes  were  liable  to  assessment  only  when,  after  applying 
the  funds  of  the  company  to  the  payment  of  losses,  it  should  be 
found  necessary.  The  eifeot  of  this  system  undoubtedly  is,  to 
cast  the  greater  burden  upon  those  whose  notes  should  happen 
to  be  in  force  at  the  time  the  insolvency  of  the  company  occurs. 
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But  this  was  one  of  the  risks  which  the  parties  took  upon 
themselves  at  the  time  they  engaged  in  the  adventure. 

An  order  should  be  entered  authorizing  and  sanctioning  the 
assessments  proposed  in  the  schedule  annexed  to  the  petition,  the 
theory  of  which  is,  that  separate  assessments  shall  be  made  for 
the  payment  of  the  several  losses  for  which  the  company  are 
liable,  upon  all  the  notes  in  force  at  the  time  each  successive 
loss  happened.  Where  several  losses  have  occurred  at  the 
same  time,  or  so  nearly  together  that  the  same  notes  are  liable 
to  be  assessed  for  the  payment  of  them  all,  but  one  assessment 
is  necessary.  The  effect  of  this  distribution  of  liabilities  will 
be  to  require  the  payment  of  the  full  amount  of  all  the  deposit 
notes  in  force  on  and  after  the  24th  of  August,  1854,  while  less 
than  the  whole  amount  will  be  required  upon  such  notes  as  ex-^ 
pired  prior  to  that  date. 

The  order  should  also  provide  for  the  publication  of  notice 
of  the  assessment  in  the  manner  prescribed  by  the  second  see* 
tion  of  the  act  of  1852. 

Order  accordingly- 

[Albany  Special  Term,  Noyember  19, 1866.    Harris^  Justice.] 


Tallmabge  and  others  vs.  The  Board  of  Supervisors  of 
THE  County  of  Rensselaer,  and  others. 

It  is  the  duty  of  the  boaid  of  supervison,  at  their  annual  meeting,  to  examine 
the  Beyeral  aaseasment  rolls  returned  to  them,  and  to  compare  them  with  each 
other,  and  thus  to  ascertain  what  relation  they  hear  to  each  othej.  Having 
done  this,  they  are  authorized  to  add  to,  or  deduct  fh>m  the  aggregate  valua- 
tion of  the  real  estate  in  any  town  or  ward,  such  amount  as,  in  their  opinion, 
will  he  necessary  in  order  to  produce  a  just  relation  between  ail  the  towns  and 
wards.  l^ 

If  they  determine  it  to  bo  necessary  to  add  to  the  aggregate  valuation  of  the  xeal 
estate  in  a  particular  town,  the  letter  of  the  law  requires  them,  instead  of  add^ 
ing  a  gross  sum  to  the  aggregate  valuation,  to  add  to  the  assessed  valuation  a 
qwdfled  sum  upon  each  one  hundred  dollars. 
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Thus  where  a  board  of  supervisors  deeming  it  necessary  to  add  $300,000  to  the 
aggregate  valuation  of  the  real  estate  of  a  particular  town,  resolved  to  add  that 
sum  in  gross,  to  the  assessed  valuation  of  the  town ;  it  was  kdd,  that  the 
board  should  have  voted  to  add  S19.54  to  every  hunditid  dollars,  amounting 
in  the  aggregate  to  $800,000,  instead  of  voting  to  add  SaOO,000,  amounting  to 
$19.64  upon  every  hundred  dollars  of  the  assessors'  valuation;  bat  that  this 
was  not  a  material  departure  fVom  the  requirement  of  the  statute. 

H  seems  that  it  is  competent  for  a  board  of  supervisors,  after  having  determined 
all  the  questions  within  their  jurisdiction,  relating  to  the  assessment  rolls  and 
collectors'  wairants,  to  appoint  a  committee  with  power  to  annex  the  warrants 
to  the  rolls,  when  the  clerical  operation  of  extending  the  taxes  shall  be  com- 
pleted, and  to  deliver  them  to  the  collectors. 

MOTION  for  an  injunction.  The  complaint  alleged  that  the 
board  of  supervisors  during  their  annual  session  of  1855, 
adopted  an  amended  report  on  equalization  whereby  they  pro* 
posed  to  add  $300,000  in  gross  to  the  assessed  valuation  of  the 
town  of  Schodack,  which  amount,  with  other  sums  tp  be  added 
to  another  town  and  the  city  of  Troy,  were  to  be  deducted  in 
other  gross  sums  from  other  towns,  and  that  the  addition  of  the 
sum  of  $800,000  to  the  aggregate  valuation  of  the  town  of 
Schodack,  was  not  the  result  of  any  computation  made  by  adding 
any  percentage  or  sum  upon  the  hundred,  and  was  made  without 
taking  into  consideration  the  comparative  valuations  in  the  dif- 
ferent towns.  The  complaint  further  stated  that  the  board  of 
supervisors,  on  the  29th  day  of  December,  1855,  adjourned  until 
the  4th  day  of  February,  1856,  without  having  completed  their 
assessment  rolls,  and  having  appointed  a  committee  consisting 
of  three  of  their  number,  together  with  the  clerk  of  the  board, 
to  attach  the  collectors'  warrants  to  the  assessment  rolls  ;  that 
the  warrants,  which  were  to  be  filled  out  afterwards  by  the  clerk 
and  attached  to  the  rolls  by  him,  when  the  rolls  should  have 
been  equalized  and  the  taxes  extended,  were  all  signed  in  blank 
before  the  adjournment,  and  before  the  rolls  were  completed- 

The  board  of  supervisors,  and  the  members  of  the  committee 
appointed  to  attach  the  collectors'  warrants  to  the  assessment 
rolls,  and  the  clerk  of  the  board,  were  made  defendants.  The 
relief  demanded  in  the  complaint  was,  that  the  defendants  be 
restrained  from  adding  the  sum  of  $300,000,  or  any  other  sum, 
to  the  assessed  valuation  of  the  town  of  Schodack,  or  issuing  or 
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delivering,  or  oansing  to  be  issued  or  delivered  any  warrant  to 
the  collector  of  the  town,  for  the  collection  of  any  tax  in  that 
town,  other  than  upon  ike  assessed  valuation  of  the  town,  as  re- 
tamed  by  its  assessors.  The  suit  was  brought  by  the  plain- 
tiffs, as  tax  payers  of  the  town  of  Schodack,  on  behalf  of  them- 
selves and  such  other  taxpayers  of  the  town  as  might  choose 
to  unite  in  the  action. 

The  defendants,  in  opposition  to  the  motion,  read  the  affida- 
vits of  several  members  of  the  board  of  supervisors,  staiting  that 
the  sum  of  $300,000  was  added  to  the  assessed  valuation  of  the 
town  of  Schodack,  because  the  supervisors  thought  the  relative 
valuation  of  the  town  too  low,  as  compared  with  other  towns  in 
the  county  and  the  city  of  Troy ;  that  they  examined  the  assess- 
ed valuation  of  the  town  and  compared  it  with  the  assessed 
valuations  of  other  towns  and  the  city  of  Troy^  and  that  the  re- 
sult of  such  examinations  led  them  to  the  cobclusion  that  it  was 
proper  to  add  about  $300,000,  or  about  the  sum  of  $19.54  upon 
every  hundred  dollars,  to  the  assessed  valuation. 

It  was  further  stated  by  the  defendants  in  their  affidavits, 
that  before  the  board  of  supervisors  adjourned  on  the  29th  of 
December,  the  assessment  rolls  were  substantially  completed, 
and  some  of  them  entirely  so,  and  as  to  the  residue,  only  some 
clerical  additions  and  computations  remained  to  be  made,  the 
principles  and  mode  of  computation  having  been  agreed  upon ; 
and  that  they  were  completed  immediately  aftewards,  and,  with 
the  collectors'  warrants  attached,  were  delivered  to  the  collectors ; 
that  the  only  reason  why  the  collector's  warrant  had  not  been 
delivered  to  the  collector  of  the  town  of  Schodack  before  the 
commencement  of  this  suit  was,  that  the  collector  was  absent 
from  the  county ;  that  the  warrants  were  signed  by  the  super- 
visors at  about  the  close  of  their  proceedings,  with  directions  to 
attach  them  to  the  assessment  rolls,  many  of  which  were  actu- 
ally completed,  and  the  warrants  actually  attached  at  the  time 
of  the  adjournment,  and  the  others  only  requiring  some  slight 
clerical  computations  or  footings  to  be  added. 
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H.  Hogeboom  and  D.  L.  Seymour^  for  the  defendants. 

Harris,  J.  It  was  the  duty  of  the  board  of  supervisors  to 
examine  the  several  assessment  rolls  returned  to  them,  and  to 
compare  them  with  each  other,  and  thtis  to  ascertain  what  rela* 
tion  they  bore  to  each  other.  Having  done  this,  they  were  au- 
thorized to  add  to,  or  deduct  from  the  aggregate  valuation  of 
the  real  estate  in  any  town  or  ward,  such  amount  as,  in  their 
opinion,  would  be  necessary  in  order  to  produce  a  just  relation 
between  all  the  towns  and  wards.  The  only  restriction  upon 
this  power  to  increase  or  diminish  the  aggregate  valuation  of 
the  real  estate  in  any  town  or  ward,  is  found  in  the  last  clause 
of  the  Slst  section  of  the  statute  relating  to  the  equalisation  of 
assessments,  &;c.  (1  R.  S,  395,)  which  declares  that^  in  making 
such  equalization,  the  board  shall  not  reduce  the  aggregate  vb1« 
nations  of  the  county  below  such  aggregate  valuations  as  made 
by  the  assessors. 

It  cannot  be  denied,,  therefore,  that  the  board  of  superviscurs 
had  the  power  to  add  $300,000  to  the  aggregate  valuation  of 
the  real  estate  of  Schodack,  if  in  their  opinion  this  was  necee^ 
sary,  for  the  purpose  of  equalizing  the  valuation  of  the  real  es- 
tate throughout  the  county.  That  they  deemed  it  necessary 
would  be  presumed,  but  several  qf  the  supervisors  who  voted  for 
the  addition  have  sworn  that,  in  their  opinion,  the  addition  was 
proper.  They  state  that  in  voting  upon  the  subject  of  the 
equalization  of  the  assessment  rolls,  and  in  all  the  proceedings 
in  relation  thereto,  they  had  acted  in  good  faith,  and  according 
to  their  best  judgment,  and  with  a  disposition,  so  &r  as  practi- 
cable, to  n\ake  the  equalized  valuation  &ir  and  just,  as  between 
the  several  towns  and  the  city  of  Troy,  and  as  between  each 
other. 

It  is  true,  that  the  statute  authorizes  the  board  of  super- 
visors, in  making  their  corrections  of  the  assessment  rolls,  to 
adder  diminish  '^such  sums  upon  the  hundred"  as  they  may 
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deem  necessary  to  effect  the  purpose  specified.  '^  The  letter  of 
the  law  "  required  the  board,  instead  of  adding  to  the  aggregate 
yaluation  of  the  real  estate  of  the  town  the  gross  sum  of  $300,- 
000,  to  add  to  the  assessed  valuation  the  sum  of  $19.54  upon 
each  one  hundred  dollars.  The  board  should  have  voted  to  add 
$19.54  to  every  hundred  dollars,  amounting  in  the  aggregate  to 
$300,000,  instead  of  voting  to  add  $800,000,  amounting  to 
$19.54  upon  every  hundred  dollars  of  the  assessors'  valuation. 
The  irregularity  of  which  the  plaintiffs  complain,  consists  in  the 
omission  of  the  board  of  supervisors  to  state  in  their  resolution 
to  add  $300,000  to  the  assessed  valuation  of  the  real  estate  of 
Schodack,  that  they  thereby  add  $19.54  upon  each  one  hundred 
dollars  of  such  valuation.  I  cannot  regard  this  as  a  material 
departure  from  the  requirement  of  the  statute.  The  board  has 
done  the  thing  they  were  authorized  to  do,  and  I  think  they 
have  done  it,  substantially,  in  the  manner  in  which  they  were 
authorized  to  do  it.  I  can  conceive  of  no  possible  advantage 
which  could  have  resulted  to  any  one  from  a  more  literal  comr 
pliance  with  the  terms  of  the  statute. 

It  does  not  very  distinctly  appear  what  was  the  state  of  the 
assessment  roll,  at  the  time  the  board  adjourned  on  the  29th  of 
December,  The  allegation  of  the  complaint  is,  that  the  assess- 
ment rolls  were  not  completed,  and  that  a  committee  consisting 
of  three  supervisors  was  appointedi  who,  with  the  clerk  of  tho 
board,  were  to  attach  the  warrants  to  the  rolls.  The  affidavit 
of  the  supervisors  and  clerk  states  that  the  assessment  rolls 
were  substantially  completed  at  the  time  of  the  adjournment ; 
that  part  of  them  were  wholly  so,  and,  in  respect  to  the  residue, 
it  only  remained  to  make  some  clerical  computations  and  foot- 
ings. I  suppose  it  may  safely  be  assumed  that  the  corrected 
valuations  of  all  the  towns  and  wards  had  been  determined  upon, 
and  that  the  amount  of  tax  to  be  charged  upon  each  town  had 
been  ascertained,  and  that  all  that  remained  to  be  done  was,  to 
extend  the  amount  to  be  paid  by  the  several  taxpayers  at  such 
rate  up<m  the  hundred  dollars  as  would  raise  the  amount  charged 
nppn  the  town.    This,  of  course,  was  but  a  mere  matter  of  com- 
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putation,  to  be  performed,  not  by  the  board  of  superviBors,  but 
bj  some  clerk  to  be  employed  by  the  board,  or  under  its  direc- 
tion. I  am  not  prepared  to  say  that  it  was  not  competent  for 
the  board,  haying  determined  all  the  questions  within  their  ju- 
risdiction relating  to  the  assessment  rolls  and  eollectors'  war- 
rants, to  appoint  a  committee  with  power  to  annex  the  warrants 
to  the  rolls  when  the  clerical  operation  of  extending  the  taxes 
should  be  completed,  and  delivering  them  to  the  collectors. 
The  provision  of  the  statute  is,  that  the  board  shall  cause  the 
corrected  assessment  roll  of  each  town  to  be  delivered  to  the 
collector,  and  that  to  such  roll  there  shall  be  annexed  a  warrant 
under  the  hands  and  seals  of  the  board  of  supervisors.  I  can- 
not regard  it  as  a  very  great  stretch  of  construction  to  say,  that 
these  acts,  wholly  ministerial  as  they  are,  may  be  performed  by 
a  committee  of  the  board,  and  that  too,  during  its  recess.  At 
any  rate,  I  am  unwilling  to  make  an  irregularity  so  technical, 
if.  indeed,  it  be  an  irregularity  at  allj  the  ground  of  an  injunction 
which  must  obviously  result  in  great  public  inconvenience. 

The  examination  I  have  given  this  case  has  resulted  in  a 
strong  apprehension,  perhaps  I  may  say  conviction,  that  some 
injustice  has  been  done  to  the  town  of  Schodack.  But  if  so,  it  ia 
beyond  the  reach  of  any  judicial  review.  The  evil,  if  any,  re- 
sults from  the  peculiar  constitution  of  the  board  of  supervisors. 
Each  member  must  feel  to  a  greater  or  less  extent  the  influence 
of  a  decided  personal  interest,  leading  him  to  favor  any  propo- 
sition which  may  tend  to  diminish  the  burden  upon  himself  and 
his  constituents,  and  increase  that  of  others.  When  it  happens, 
as  in  this  case,  that  the  valuation  of  the  taxable  property  as  re- 
turned  by  the  assessors  of  the  towns,  is  greatly  reduced  in  a 
majority  of  the  towns  in  the  county,  and  equally  increased  in  a 
few  other  towns,  it  may  well  excite  the  suspicion  that  the 
change  is  the  result  of  a  combination  of  the  representatives  of 
the  majority  of  the  towns  to  relieve  their  own  constituents  from 
their  just  share  of  public  burden,  rather  than  their  own  unbi- 
ased judgment.  But  this  evil,  to  whatever  extent  it  may  exist, 
is  beyond  the  reach  of  judicial  power.    The  appeal  of  those  who 


ALBANY— MARCH,  1856.  6 1 7 


Getty  V.  The  Hudson  River  Rail  Road  Co. 

feel  themselves  aggrieved,  must  be,  not  to  the  courts  but  to  the 
legislature.  The  motion  for  an  injunction  must  be  denied,  but 
without  costs. 

[Albany  Special  Term,  February  15, 1856.    Harris^  Justice.] 
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« 

The  plaintiff  owned  a  fkrm  fronting  on  the  Hudson  riyer,  and  lying  on  an  inden- 
tation, or  bay,  thereof.  lu  front  of  his  fkrm  lay  a  leyel  flat,  from  1000  to 
1500  feet  in  breadth,  on  which,  at  low  water,  there  was  only  a  few  inches 
depth  of  water,  and  at  high  water  some  three  or  four  feet.  The  flats  were  the 
property  of  the  state.  The  plaintiff  had,  on  his  fenn  where  it  ih>nted  the 
river,  saod  banks,  from  which,  for  many  years,  the  brickmakers  on  the  oppo- 
site side  of  the  river,  had  procured  moulding  sand,  usually  taking  it  in  the 
winter,  with  teams  crossing  on  the  ice,  but  sometimes  by  means  of  scows, 
which  could  approach  within  50  to  200  feet,  according  to  the  height  of  the 
water.  Easterly  of  the  channel  of  the  river,  and  along  these  flats,  at  a  dis- 
tance of  fh>m  1000  to  1200  feet  fiom  the  plaintiff's  farm,  the  defendants,  under 
their  charter  constructed  a  continuous  line  of  rail  road,  without  drawbridge 
or  passage  for  scows  in  summer,  or  for  teams  in  winter,  thus  cutting  off  the 
access  to  the  plaintiff's  fkrm  and  sand  banks,  f^om  the  river,  otherwise  than 
across  such  rail  road. 

BM  that  no  action  would  lie,  either  for  a  spedflc  perfbnnance,  by  the  defend- 
ants, of  the  duty  imposed  on  them  by  the  15th  section  of  their  charter,  to 
build  a  drawbridge  opposite  the  plaintiff's  fkrm,  or  to  recover  damages  for  the 
ii^ury  sustained ;  the  plaintiff  not  being  entitled  to  a  drawbridge,  and  having 
no  right  to  recover  damages  for  an  obstruction  placed  in  ttoni  of  his  fkrm  by 
leave  of  the  state,  and  on  the  lands  of  the  state. 

The  feet  that  some  kinds  of  water  craft  can,  at  some  times,  pass  near  to  the 
shore  of  a  curve  in  the  stream,  does  not  constitute  such  a  bay  as,  by  the  15th 
section  of  the  charter  of  the  Hudson  River  Rail  Road  Company,  the  company 
are  bound  to  fVimish  with  a  drawbridge. 

That  section,  in  view  of  public  necessity,  or  convenience,  can  mean  such  bays 
only  as  have  a  general  navigation,  deserving  the  name  of  navigation. 

No  one  individual  can  maintain  an  action  for  the  specific  perfoimanoe  of  a  pvhUe 
duty,  imposed  for  the  public  benefit. 

THIS  was  an  appeal,  bj  the  defendants,  from  a  judgment  en- 
tered at  the  circuit,  after  a  trial  before  the  judge,  without 
a  jury.    In  his  complaint  the  plaintiff  averred,  I.  That  he 
Vol.  XXI.  78 
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owned  a  farm  sitoate  on  a  bay  north  of  Hudaon,  that  before  the 
eonetruetion  of  the  defendants*  rail  road,  yessels  were  in  the 
habit  of  coming  into  the  bay,  "  much  nearer  to  his  said  farm" 
than  the  line  of  said  rail  road.  2.  That  bj  yirtne  of  snch 
ownership,  and  the  15th  section  of  the  defendants'  charter,  he 
was  entitled  to  hare  openings  or  a  drawbridge  through  the  line 
of  the  road,  so  as  to  permit  vessels  to  get  nearer  the  shore  than 
they  can  now  go.  8.  That  the  defendants,  in  1849,  claiming  to 
proceed  nnder  their  charter,  entered  upon  the  rirer  and  upon 
the  land  and  water  between  the  »farm  of  the  plaintiff  and  the 
channel  of  said  river  and  low  water  mark,  to  wit,  1000  yards 
therefrom,  and  made  a  solid  embankment  part  of  the  way,  and 
piling  the  rest  of  the  way — commencing  a  mile  above  and  oour 
tinning  a  mile  below,  opposite  the  plaintiff's  farm — ^without  a 
bridge  or  opening  except  through  the  piles,  thus  preventing 
boats  with  masts  from  going  into  the  bay,  dbc. ;  claiming  dam- 
ages to  $3000,  for  being  deprived  of  the  privilege  of  selling 
sand  from  sand  banks  on  his  Surm  near  the  shore,  and  for  dam- 
ages to  accrue  thereafter  from  the  like  interruption  ;  and  pray- 
ing that  the  defendants  might  be  decreed  to  open  a  drawbridge 
in  the  road  opposite  to  his  land,  and  to  pay  the  damages  sustain- 
ed by  the  plaintiff.  In  their  answer  the  defendants  averred, 
1.  That  the  plaintiff's  &rm  is  situated  on  flats  of  mud,  or  gravel 
and  grass,  nearly  or  quite  bare  at  low  water,  and  not  '- navi- 
gable"— ^which  extend  westward  also  of  the  rail  road,  and 
between  that  and  the  channel  of  the  river.  2.  They  denied 
that  the  plaintiff  was  entitled  to  a  drawbridge  through  the  road, 
8.  That  the  road  was  constructed  in  the  river,  1000  feet  from 
the  shore,  across  the  mud  flats,  and  not  taking  or  touching 
the  plaintiff's  lands,  or  in  any  way  interfering  with  his  rights, 
and  on  lands  owned  by  the  people  of  the  state  of  New  York, 
and  that  no  dock  or  other  convenience  for  navigation  is  inside 
of  said  road,  and  no  drawbridge  is  required  by  the  terms  of  the 
charter  in  such  case.  4.  That  openings  between  the  piles  were 
left,  to  admit  of  such  small  boats  as  were  aocustomed  to  go  into 
■aid  cove,  or  nearer  the  shore,  and  through  which  the  water 
has  free  passage. 
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The  facts  appearing  npon  the  trial  are  staled  in  the  opinion 
of  the  court.  The  judgment  was  for  a  specific  performance  by 
the  defendants  of  the  duties  imposed  upon  them  bj  the  15th  and 
16th  sections  of  their  charter,  and  for  the  payment  of  the  dam- 
ages sustained  by  the  plaintiff,  in  consequence  ol  their  non- 
compliance with  the  provisions  of  those  sections. 

John  Thompson^  for  the  appellants.  I.  The  plaintiff  has 
no  right  to  a  drawbridge,  founded  on  his  ownership  of  the  farm, 
or  the  water  right  extending  two  hundred  feet  in  front.  Neither 
of  these  rights  is  interfered  with  by  the  defendants.  They 
neither  touch  nor  take  bis  property.  Ootdd  v.  Hudson  River 
Rail  Road  Co.  decides  this  point,  explicitly.  (2  Seld.  522.) 
At  page  541,  the  court  say,  '^  Among  the  rights  peculiar  to  the 
plaintiff  he  enumerates  that  of  the  exclusire  right  to  embark 
from  his  own  land  with  all  kinds  of  craft,  or  to  use  the  nat- 
ural shore  down  to  high  water  mark  as  a  landing  place,  to 
draw  nets  to  his  shore,  &c.  These  exclusive  rights  do  not  be- 
long to  the  appellant  because  his  lands  adjoin  navigable  waters, 
but  because  no  other  man  can  enjoy  them,  for  the  reason  that 
if  he  enters  cm  the  appellant's  land  without  his  permission  he 
becomes  a  trespasser.  The  water  being  in  front  of  his  land  does 
not  alter  these  rights ;  but  every  other  citizen  has  as  good 
right  as  himself  to  fish  in  the  water  opposite  his  lands — ^pro- 
rided  he  does  not  draw  his  net  upon  the  appellant's  premises. 
I  can  see  nothing  peculiar  in  these  rights  which  is  not  possess- 
ed by  any  other  person  living  a  thousand  miles  from  navigable 
waters."  How  can  the  existence  of  sand,  or  clay,  or  wood,  on  a 
fio'm  adjoining  the  river,  any  more  than  of  grain,  give  the  owner 
a  right  to  the  waters  and  their  navigation  superior  or  different 
from  that  which  belongs  to  an  adjoining  owner  whose  land  does 
not  touch  the  shore  ?  He  has  conveniences  by  reason  of  his  conti- 
gnity  to  tide  water,  but  no  superior  rights  below  tide  water  to  tiiose 
of  any  other  citizen.  {Lansing  v.  Smithy  8  Cowen^  46,  and  on 
appealj  4  Wend.  9.)  The  plaintiff  therefore  has  no  right  to  a 
drawbridge  by  reason  of  his  ownership  of  the  fi^rm  on  the  shore, 
and  the  produce  or  soil  he  may  be  desirous  of  selling  from  it^  to 
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be  conreyed  across  the  river  or  elsewhere.  In  the  case  in  2  Sel- 
den,  the  plaintiff  alleged  that  the  rail  road,  as  in  this  case,  was 
constructed  "  between  ordinary  high  and  low  water  mark.'*  The 
case  does  not  show  the  precise  distance  from  the  shore  at  which 
it  was  located ;  it  may  have  been  five  hundred  feet,  as  in  the 
ease  now  before  the  court  it  is  actually  twelve  hundred  feet  be- 
tween ordinary  high  and  low  water  mark,  the  flats  being  usually 
bare,  or  nearly  so,  at  low  water,  and  the  rail  road  two  hundred 
feet  inland  of  these  bare  mud  flats.  Where  then  is  the  distinc- 
tion in  the  two  cases?  and  how  are  we  to  discriminate?  or  is 
the  width  of  the  interval  to  govern,  or  the  fact  of  a  sand  bank, 
or  clay  bank,  or  gravel  pit,  on  the  adjoining  premises  ?  That 
water  flowed  inside  of  the  rail  road  and  between  that  and  the 
shore,  in  Gould's  case,  is  clear ;  and  if  so,  scows  at  high  tide 
could  reach  it,  and  lie  nearer  than  after  the  rail  road  was  built, 
and  this  the  complaint  alleged  ;  and  yet  the  decision,  under  the 
provisions  of  the  defendants'  charter,  was  adverse  to  the  plaintiff's 
claim.  If  it  was  not  urged  on  the  ground  of  its  being  a  "  bay," 
it  was  because  such  a  ground  was  deemed  absurd.  There  is  not 
a  shade  of  difference  in  principle  between  the  two  cases. 

II.  But  it  is  claimed  here  that  the  obligation  is  imposed  by 
section  15  of  the  act  of  1846,  and  that  if  it  is  lawful  to  build 
the  road  in  the  river,  still  the  company  must  erect  a  drawbridge 
across  every  bay  into  which  a  vessel  or  boat  could  heretofore  pass. 
If  this  is  the  true  construction  of  this  section,  then  instead  of 
ten  drawbridges  between  New  York  and  Albany,  endangering 
the  lives  of  travelers,  there  will  be  at  least  100,  for  there  is 
hardly  a  mile  of  the  way  where  vessels  have  not  been  at  some 
time  or  for  some  purpose  within  the  line  of  the  rail  road.  No 
such  burden  was  ever  imposed  upon  the  company,  and  no  such 
danger  to  the  public  incurred :  First.  It  was  the  object  of  the 
legislature  to  preserve  as  far  as  possible  the  rights  of  commerce 
already  existing  along  the  river ;  first  to  the  public,  in  provid- 
ing that  no  unnecessary  impediments  should  be  placed  in  the 
way  of  the  general  navigation  of  the  river ;  and  second,  to 
private  persons,  in  providing  for  the  extension  of  docks  where 
they  were  cut  off  by  the  rail  road.    In  taking  care  of  the  gen- 
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eral  interestB  of  navigation  of  the  public  at  large,  they  author- 
ize a  bridge  oyer  Spuytenduvvel  creek,  and  other  narigable 
streams  and  inlets,  with  a  draw  of  sufficient  width  to  admit 
vessels  with  standing  masts  navigating  said  river,  and  not  to  hin- 
der vessels  navigating  the  same,  &;c.  In  connection  with  and 
as  a  part  of  this  sentence,  they  provide,  ^'  they  are  also  required 
to  construct  such  bridges  as  may  be  necessary  to  provide  for  the 
free  passage  of  such  vessels  and  boats  as  heretofore  have,  or 
now  can  pass  into  and  from  the  same,  the  bays  that  may  be  cross- 
ed by  said  rail  road."  The  bays  here  mentioned  are  to  be  nav- 
igable bays,  having  within  them  sufficient  water  at  all  times  for 
navigation,  and  the  means  or  appliances  and  conveniences  of 
navigation.  Bays  through  which  vessels  were  accustomed  to 
reach  the  shore  for  some  purpose  of  trade  or  commerce,  which 
implies  docks,  wharfs,  or  other  conveniences  of  this  description, 
and  when  purposes  of  public  and  not  simply  private  convenience 
were  to  be  promoted.  This  is  the  end  the  legislature  had  in 
view :  any  other  construction  would  give  to  any  land  owner  or 
even  resident  away  from  the  river  a  right  to  sue  the  company, 
for  the  owner  of  the  second  farm  from  the  river  may  have  a 
mine  or  sand  bed,  and  it  may  be  more  inconvenient  for  him  to 
sell  it  than  for  his  neighbor  adjoining  the  river.  The  owner  of 
a  farm  adjoining  the  river  has  no  rights  over  others,  except  of 
getting  to  the  water :  the  right  of  navigating  from  the  shore  he 
only  enjoys  in  common  with  others.  It  is  no  ground  of  dam- 
age that  his  sand  cannot  be  Sold  as  easily  as  before,  any  more 
than  that  of  the  man  living  a  mile  in  the  interior.  To  compel  a 
drawbridge  into  a  bay,  it  must  be  a  bay  at  all  periods  navigable ; 
otherwise  it  does  not  secure  the  general  interests  of  commerce, 
and  would  in  addition  be  useless  one  half  of  the  time,  at  low  tide 
and  half  tide,  besides  being  attended  with  great  danger,  as  a 
vessel  half  through  might  be  left  by  the  tide  and  jeopardize 
the  lives  of  all  persons  traveling  upon  the  road.  The  con- 
struction claimed  by  the  plaintiff  would  compel  a  drawbridge  to 
reach  the  shore  all  along  the  river,  wherever  a  vessel  could  be 
proved  at  any  time  to  have  Iain  along  the  rocks,  to  get  stone,  or 
for  any  other  temporary  purpose.    No  such  casual,  temporary 
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or  private  end  was  sought  to  be  secured  by  the  legislature ; 
nay,  if  the  language  of  the  section  is  referred  to,  a  draw  on  this 
principle  must  be  placed  whereyer  a  vessel  '^  now  can"  get  into 
a  bay,  whether  one  has  ever  been  there  or  not.  This  absurd- 
ity necessarily  follows.  Whereas  if  the  obvious  view  taken  by 
the  legislature  is  adhered  to,  and  bays  used  for  the  purposes  of 
general  navigation,  such  as  the  bays  at  Peekskill,  Fishkill,  and 
other  places,  where  commerce  is  carried  within  them,  are  to 
have  a  draw,  the  necessity  justifies  the  outlay,  and  compels 
the  danger,  and  thus  the  public  are  secured  in  the  exercise  of 
the  rights  of  navigation.  Now  here  it  will  be  borne  in  mind 
the  plaintiff  complains  simply  of  the  interruption  of  boats  in 
the  bay  in  connection  with  his  occasional  sale  of  sand,  and  that 
boats  cannot  get  as  near  the  shore  as  before.  No  general  com- 
mercial interest  is  complained  of  as  being  infringed.  No  dock 
or  place  of  wharfage  is  spoken  of,  nor  is  there  any  such  con- 
venience within  the  bay — ^nothing  in  which  the  public  are  in- 
terested— nothing  the  public  could  use,  for  if  a  dock  even  was 
erected  the  public  could  use  it  only  by  paying  the  wharfage. 
The  public  therefore  have  nothing  to  ask  for  here  through  the 
plaintiff.  That  a  boat  might  possibly  get  nearer  the  shore  at 
certain  high  tides  than  at  present,  in  consequence  of  the  road, 
does  not  surely  impose  the  obligation  of  making  drawbridges 
to  permit  such  nearer  ingress,  inasmuch  as  no  public  commer- 
cial interest  is  to  be  subserved  by  such  a  dangerous  stmctore. 
The  numerous  calamities  to  which  draws  are  incident  and  sub- 
ject, and  thousands  of  lives  that  may  be  sacrificed  by  such  an 
opening,  ought  to  be  well  weighed  before  they  are  erected  to 
secure  the  sale  of  a  few  loads  of  sand !  and  that  too  from  the 
shore  to  which  no  vessel  could  ever  approach !  but  only,  in  the 
language  of  the  complaint,  get  a  little  nearer  than  at  present ! 
It  is  submitted  moreover,  that  if  the  public  interests  are  ood- 
eemed  in  this,  the  attorney  general  should  institute  proceedings, 
and  not  a  private  person  on  his  own  behalf,  alleging  private  dam- 
ages. As  it  concerns  the  general  interests  of  navigation,  and 
is  a  duty  that  respects  the  public  at  large,  any  person  sailing  a 
vessel  on  the  river,  has  as  good  a  right  to  sue  for  damages  ae 
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the  plaintiff.  No  snch  multiplicity  of  suits  can  be  authorised. 
If  the  plaintiff  can  have  a  drawbridge  opposite  his  farm,  what 
prevents  every  owner  of  lands  with  fifty  feet  water  surfisMse 
at  high  tide,  between  the  shore  and  the  rail  road,  calling  it  a 
"bay,"  and  demanding  a  drawbridge?  The  counsel  on  the 
trial  was  driven  to  aflSrm  that  this  could  be  done !  thereby  ren- 
dering the  road  utterly  valueless  and  unsafe.  This  court  will 
pause  before  decreeing  consequences  so  utterly  ruinous  to  the 
road :  it  could  not  be  used  an  hour  with  such  a  decree  enforced. 
Second.  But  the  legislature  in  granting  this  charter  was  not 
unmindful  of  the  interests  of  individuals.  They  did  not  intend  to 
create  new  rights,  but  to  protect  as  far  as  possible  those  already 
existing;  this  is  done.  1.  By  the  provisions  requirbg  draws, 
to  get  within  bays  used  for  navigation,  the  same  as  streams  and 
rivers  crossed,  and  2,  by  extending  docks  cut  off  or  intersected 
by  the  road  so  that  they  could  not  be  used  as  formerly.  The 
plaintiff  occupies  neither  position.  Where  the  road  passes  he 
had  no  rights;  it  neither  takes  nor  touches  his  land,  it  is  located 
on  the  people's  highway,  by  their  grant,  and  to  some  extent  in- 
terrupts the  convenience  of  every  person  compelled  to  cross  over 
it  to  the  river,  or  going  across  the  river  with  boats !  It  is  some- 
thing in  the  i^y,  and  not  there  before,  but  still  it  interferes 
with  no  vested  right  of  any  one,  for  this  convenience  was  held 
and  exercised  by  all  in  common,  and  subject  always  to  such 
changes  as  the  people  might  at  any  time  authorise.  It  might 
have  been  convenient  for  a  fiurmer  to  carry  his  hay  or  grain 
across  the  river  to  some  storehouse  before  the  road  was  con- 
structed, and  it  may  be  somewhat  less  convenient  to  pass  under 
the  road  or  over  the  road  in  now  doing  the  same  thing,  but  still 
the  road  interferes  with  no  right  of  the  plaintiff  and  subjects  the 
company  to  no  action,  any  more  than  if  the  state  had  construct- 
ed the  work.  Was  it  ever  supposed  that  owners  of  contiguous 
lands  could  sue  the  state  for  erecting  stone  embankments  along 
the  Gastleton  flats,  because  by  such  obstruction  they  could 
not  get  to  the  river?  It  interferes  with  a  convenience,  but  not 
with  a  right.  It  was  defined  an  improvement  to  the  general 
ioommer^  of  the  state,  and  a  rail  road  is  surely  entitled  to  be 
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placed  on  the  same  footing.  Third.  This  case  is  not  beyond 
the  scope  of  general  principles  in  relation  to  commerce,  and  in 
reference  to  which  this  section  (§  15)  was  enacted.  Where  vest- 
ed private  rights  are  not  concerned,  but  pubUc  convenience 
only,  the  less  must  give  place  to  the  greater.  The  thousands 
that  travel  upon  the  road  are  not  to  have  their  lives  imperiled 
to  accommodate  the  owner  of  a  sand  bank  along  the  river ;  the 
convenience  of  the  many  is  paramount  to  that  of  the  few.  If 
the  principle  contended  for  be  correct,  every  owner  of  a  clay 
bank  or  sand  bank,  inside  of  the  road,  is  entitled  to  a  draw, 
provided  he  could  float  a  vessel  at  any  tide  nearer  the  shore 
than  at  present.  Such  a  construction  would  be  utter  ruin  to 
the  road,  and  its  safety.  No  one  could  venture  his  life  upon  1% 
beset  with  so  many  dangers.  The  legislature  intended  no  such 
absurdity,  and  this  claim  is  prosecuted  not  for  the  purpose,  or 
in  the  hope  of  compelling  a  bridge,  but  to  extort  a  bonus  from 
the  rail  road  company  to  buy  off  rights  which  the  plaintiff  does 
not  possess. 

III.  The  court  erred  equally  in  awarding  damages.  The 
only  fact  sworn  to  was,  "  I  think  the  sand  taken  from  the  plain- 
tiff's land  comes  to  from  $200  to  $300  a  year."  It  is  an  opinion, 
and  not  admissible.  Who  took  the  sand?  no  one  ;  in  fact  the 
whole  complaint  is  that  it  was  not  taken.  If  not  taken,  as 
the  fiu^t  is,  the  plaintiff  has  it  still.  On  this  principle  he  will  get 
pay  year  by  year  for  his  whole  fiurm,  by  the  scow  load  or  sleigh 
load,  and  yet  possess  it  all  the  while  undisturbed ;  or  will  it  in 
time  become  the  defendants'  property  when  all  paid  for  by  the 
load?  No  damage  was  proved^  and  the  judgment  is  erroneous 
in  this  respect  also.  If  the  plaintiff  may  have  damages  be^ 
cause  he  has  sand  or  clay  on  his  farm  which  he  has  not  sold, 
what  prevents  all  other  persons  who  have  wood  on  the  adjoin* 
ing  lands,  which  might  have  been  sold  to  the  brick  yards,  by  pos- 
sibility, from  recovering  damages  from  the  defendants  for  its 
value  ? 

H.  Hogeboom^  for  the  plaintiff.  I.  The  defendants  were,  by 
their  charter,  bound  to  build  a  bridge,  with  a  suitable  draw, 
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aorosB  the  bay  which  fronted  the  plaintiff 'g  fiirm.  (Laws  of 
1846,  p.  279,  h  15.    8  How.  177.) 

II.  A  bay  requiring  such  a  structure  existed  in  this  case  in 
firont  of  the  plaintiff's  farm,  where  there  were  valuable  banks  of 
■and,  from  which  the  plaintiff  and  former  owners  were  in  the 
habit  of  selling  and  transporting  sand  to  various  persons. 

ni.  The  plaintiff  and  previous  owners  were  in  the  habit  of 
deriving  considerable  revenue  therefrom,  and  such  revenue 
equaled  $150  per  annum. 

IV.  Prior  to  the  construction  of  the  rail  road,  in  1651,  ves- 
sels and  boats,  with  and  without  masts,  could  and  did  navigate 
this  bay  inside  of  the  rail  road,  and  near  the  shore  of  the  plain- 
tiff's farm, 

y.  Access  to  this  bay  was  entirely  cut  off  by  the  defendants' 
rail  road  in  1851,  which  formed  a  continuous  obstruction  across 
the  entire  front  of  the  plaintiff's  farm,  and  still  continues. 

YL  The  damages  sustained  by  the  plaintiff  were  at  least 
$450. 

YII.  The  relief,  therefore,  to  which  the  plaintiff  was  entitled, 
and  which  the  court  gave  him,  was  (1.)  A  specific  performance 
of  the  provisions  of  the  statute,  viz :  the  building  of  a  bridge 
with  suitable  draws,  as  required  by  15th  section.  (2.)  Compen- 
sation fcHT  the  damages  already  sustained  to  the  amount  of  $450. 
(8.)  A  provision  to  assess  future  damages  until  the  defendants 
should  comply.    (4.)  The  costs  of  the  action. 

YIII.  The  right  to  enforce  a  specific  compliance  with  the 
provisions  of  the  charter  exists  in  this  case ;  and  such  compli- 
ance may  be  enforced  at  the  instance  of  any  party  aggrieved. 
(1.)  It  is  clear  that  the  charter  and  its  acceptance  constitute  a 
contract  between  the  people  and  the  rail  road  company,  and  that 
the  defendants  are  bound  to  comply  with  its  provisions.  (2.) 
It  being  a  oontracty  all  the  ordinary  incidents  of  a  contract  at- 
tach to  it,  and  among  others  the  right,  in  a  fitting  case,  and 
where  mere  damages  furnish  an  inadequate  compensation,  to 
enforce  a  specific  performance.  (3.)  The  remedies  for  a  viola- 
tion of  the  contract  attach  to  the  people  in  their  sovereign  ca- 
pacity for  such  violations  of  it  as  are  generally  injurioos  to  the 

Y0L.XXI.  79 


626  OASES  DT  THE  SUPREME  COURT. 

Getty  «.  The  Hudson  Birer  Bail  Bead  Co. 

public  and  not  peculiar  or  special  to  the  individaal  citiien.  (4.) 
But  where  the  injuries  are  of  the  latter  character,  and  the  in- 
dividual citizen  is  subjected  to  damage,  over  and  above  that 
which  every  individual  in  the  community,  as  a  member  thereof 
is  supposed  to  sustain,  then  he  is  entitled  to  a  remedy  (and  if 
necessary,  that  of  specific  performance.)  to  redress  the  injuiy. 
(5.)  He  is  entitled  to  this  remedy  :  because,  as  to  such  injuries, 
the  contract  is  made  for  his  benefit^  and  upon  the  expectation 
supposed  to  exist  between  the  legislature  and  the  defendants 
that  he  will  have  the  right  to  prosecute  for  it.  Because,  to  such 
^tent,  the  people  are  supposed  to  delegate  to  him  the  right  to 
enforce  the  contract.  Because,  to  such  extent,  the  people  are 
supposed  to  act,  and  do  act,  merely  as  the  agent  or  representor 
five  of  the  individual  citizen.  Because,  to  such  extent,  the  con- 
tract is  made  directly  between  the  defendants  and  such  indi^ 
vidual  citizens.  (6.)  The  injury  in  this  case  is  of  a  special  and 
peculiar  character,  and,  so  far  as  appears,  the  plaintiff  is  the 
only  party  aggrieved.  If  others  are  similarly  situated,  owning 
valuable  sand  banks  on  this  bay,  it  is  a  mere  objection  of  non- 
joinder of  parties  plaintiff;  and  not  being  taken  by  demurrer  is 
unavailable.  (7.)  If  he  had  a  wharf  or  dock  cut  off  by  the  rail 
road,  there  would  be  no  doubt  of  his  right  to  a  private  action ; 
and  it  is  submitted,  no  doubt  of  his  right  to  compel  its  restora- 
tion to  it  former  usefulness.  {See.  15  of  the  charter.)  So  of 
convenient  passes  or  roads  across  the  rail  road,  where  it  inter- 
sects the  lands  of  individuals.  {Sec.  16  of  the  charter.)  So 
where  the  rail  road  intersects  or  crosses  a  stream  of  water, 
which,  or  the  use  of  which,  belongs  to  an  individual.  {Sec  14 
of  the  charter.)  In  all  these  cases  the  company  has  agreed  to 
perform  the  acts  required  by  the  charter,  and  mere  damages  for 
non-performance  furnish  a  very  inadequate  remedy.  (8.)  Un^ 
less  this  is  the  true  doctrine,  parties  may  be  forever  without  re* 
dress ;  for  the  public  or  the  attorney  general  may  never  move  or 
consent  to  file  an  information,  bring  a  scire  facias^  or  institute 
a  suit  for  specific  performance.  Indeed,  as  to  injuries  strictly 
private^  it  may  be  doubted  whether  they  could  do  so. 

IX.  In  any  event  the  plaintiff  is  entitled  to  the  residae  of 
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the  relief  sought  by  him,  viz :  damages  for  the  injuries  sustain- 
ed, and  a  provision  for  future  damages.  These  are  sufficiently 
averred  in  the  complaint.  So  also  is  the  obligation  to  build  the 
bridge,  and  the  right  of  the  plaintiff  to  a  free  passage,  sufficient- 
ly averred.  And  the  prayer  for  relief  is  sufficiently -broad  and 
comprehensive  to  embrace  it.  No  objection  whatever  was  taken 
at  the  trial  on  this  ground.  Nor  were  any  objections  taken  to 
the  plaintiff's  claim  or  testimony,  except  of  the  most  general 
character,  and  not  sufficient,  as  we  insist,  to  raise  the  questions 
above  discussed. 

By  the  Caurt^  Gould,  J.  The  findings  of  facts  at  the  cir- 
cuit being  by  the  judge,  without  a  jury,  there  would  be  no  need 
of  commenting  on  them  here,  were  it  not  that  passing  them  by 
might  seem  to  imply  an  acquiescence  in  their  correctness,  and 
prejudice  future  proceedings  in  the  action.  The  testimony  does 
not  seem  to  the  court  to  come  up  to  the  statements  in  the  decis- 
ion, and  the  facts,  as  they  appear  here,  (so  far  as  the  situation 
and  uses  of  the  plaintiff's  lands  are  concerned,)  may  be  thus 
stated.  The  plaintiff  owns  a  &rm  fronting  on  the  easterly  shore 
of  the  Hudson  riyer,  and  lying  on  an  indentation,  or  bay,  of 
such  easterly  shore.  In  front  of  his  farm,  for  a  distance  vary- 
ing from  1000  to  1500  feet  in  breadth,  (east  and  west,)  along 
his  whole  front,  lies  a  level  flat,  on  which  at  low  water  there  is 
but  a  few  inches  depth  of  water,  and  at  high  water  some  three 
or  four  feet  depth  of  water.  The  flats  are  the  property  of  the 
state,  and  the  channel  of  the  river  lies  westerly  of  them.  The 
plaintiff  has,  on  his  farm,  where  it  fronts  the  river,  sand  banks, 
from  which,  for  many  yearS)  the  brickmakers  on  the  opposite 
side  of  the  river  have  procured  more  or  less  of  moulding  sand. 
This  they  have  taken  chiefly  in  the  winter,  with  teams  crossing 
on  the  icO)  though  they  could  take  it,  and  have  taken  it,  at 
times,  by  soows  (with  and  without  masts)  of  from  16  to  60  tons 
burthen,  which  scows  they  oould  lay  within  about  200  feet  of 
the  shore  at  low  water,  and  there  loaded  them  by  teams,  while 
at  high  water  they  could  go  within  50  feet,  and  then  be  loaded 
by  means  of  long  planks,  directly  from  the  shore.    The  value 
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of  the  annnal  sales  is  quite  uncertain.  Easterly  of  the  channel 
of  the  river,  and  along  these  flats,  at  a  distance  of  from  1000  to 
1200  feet  from  the  plaintiff's  farm,  the  defendants,  under  their 
charter,  {Laws  of  1846,  p.  272,)  have  constructed  a  eontinuoua 
line  of  rail  road,  without  drawbridge  or  passage  for  scows  in 
summer,  or  for  teams  in  winter ;  so  cutting  off  the  access,  by 
the  river,  to  the  plaintiff  ^s  farm,  sand  banks,  &c.,  and  destroy- 
ing the  navigation  he  before  had.  For  this  injury  he  brings 
this  action,  and  claims  1.  A  specific  performance^  by  the  de- 
fendants, of  the  duty  imposed  on  them  by  the  15th  section  of 
their  charter,  to  build  a  drawbridge  opposite  his  farm.  2.  Dam- 
ages for  the  injury  already  done  to  him,  and  a  provision  (in  the 
judgment)  for  any  fbrther  damages  he  may  sustain,  before  the 
defendants  build  the  drawbridge  aforesaid. 

The  case  of  Grould  v.  The  same  Company,  (2  Selden^  522,) 
would  have  entirely  settled  this  case,  were  it  not  that  the  plain- 
tiff's  farm  fronts  on  "a  bay,"  and  therefore,  is  claimed  to  come 
within  the  provision,  as  to  building  drawbridges  ''  for  the  free 
passage  of  such  vessels,"  d^c.)  into  and  out  of  such  bays 

The  general  question  of  damages  for  injuring  the  private 
rights  (of  navigation,  fishing,  &c.)  of  indiyidual  proprietors 
along  the  bank  of  this  river,  where  the  company  has  nnder  its 
charter  buUt  on  the  property  of  the  state,  would  seem  to  be  very 
clearly  and  decidedly  adjudged,  in  the  case  just  cited,  and  can 
require  no  detailed  opinion  here.  If  this  case  be  not  so  different 
from  that,  by  reason  of  the  plaintiff's  location  on  a  bay,  as  to 
entitle  him  to  a  drawbridge,  then  (by  that  case)  he  has  no 
right  to  recover  damages  for  an  obstruction  that  is  there  by 
leave  of  the  state,  on  the  lands  of  the  state.  Is  he,  then,  enti- 
tled to  have  a  drawbridge  built  there  ?  Oan  his  prayer  for  spe* 
eific  relief  be  granted  ?  I  must  say  that  the  answer  to  this 
question  seems  to  me  as  plain,  as  does  that  to  the  previous  part 
of  the  case  ;  and  it  is  twofold.  1.  No  one  individual  can  main- 
tain  this  action  for  a  specific  performance  of  a  public  duty,  im- 
posed for  the  public  benefit.  In  this  particular  case,  there  are 
four  farms  fronting  on  this  bay.  Has  each  propri6t(»r  a  right 
to  such  specific  performance,  by  having  a  drawbridge  baiU  in 
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front  of  his  farm  ?  If  so,  four  drawbridges  must  be  built  in 
about  one  mile  !  If  not,  how  is  this  plaintiff  entitled  to  have  it 
in  front  of  his  farm,  rather  than  either  one  of  the  other  three 
to  have  it  in  front  of  his  7  The  mere  statement  of  the  case  shows 
the  duty  to  be  a  public  one ;  the  benefit,  intended  to  be  secured, 
ia  for  the  public.  And  that  public,  the  people  of  the  state,  by 
the  proper  officer,  and  they  only,  can  institute  proceedings  to 
compel  a  compliance  with  that  duty. 

2.  It  cannot  be  that  this  "  &ay,"  if  correctly  described  in  the 
statement  of  facts,  is  such  a  bay,  as  by  the  15th  section  the 
company  are  bound  to  furnish  with  a  drawbridge,  "  to  provide 
for  free  passage  of  such  vessels  as  heretofore  have  passed,  or 
now  can  pass,''  &c.  That  some  sort  of  water  craft  can^  at  some 
times,  pass  near  to  the  shore  of  a  curve  in  the  stream,  does  not 
make  the  "  bay"  spoken  of 

It  can  mean,  in  view  of  public  necessity,  or  convenience,  such 
bays  only  as  have  a  general  navigation,  deserving  the  name  of 
navigation.  The  utmost  pretended  extent  of  the  navigation  of 
this  bay,  falls  far  short  of  the  commercial  facilities,  afforded  to 
its  trade  by  the  ice  in  the  winter  j  and  a  drawbridge,  to  allow 
teams  to  pass  in  the  winter,  will  probably  not  be  claimed  as 
within  the  intention  of  the  legislature. 

A  new  trial  must  be  granted. 

[Albany  Gkneaal  Tsbm,  March  8,  1866.  Harris,  WaUm  and  Gtoic/d, 
Justices.] 
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The  People  vs.  Walker  and  others,  Trustees  of  the  Bank 

of  tJtica. 

After  a  notice  has  been  given,  by  the  comptrolleTi  to  a  bank  subject  to  the  pro- 
visions of  the  safely  fund  act,  that  the  safety  fund  has  been  reduced  below  the 
sum  required  in  the  4th  section  of  that  i^t,  and  that  such  bank  is  required  to 
pay  to  the  treasurer  of  the  state,  on  or  before  the  first  day  of  January  thai 
next,  one  half  of  one  per  cent  on  its  capital  stock,  that  sum  will  oontinue  pay- 
able, each  year,  until  the  safety  fund  shall  be  reimbursed,  without  any  subce- 
quent  notice  or  designation.  An  annual  notice  (torn  the  comptroller  is  not 
necessary. 

And  where  the  charter  of  a  bank  expired  on  the  Slst  day  of  December,  1849 ; 
it  iff  as  hddy  that  it  was  liable,  notwithstanding,  fbr  the  payment  due  ibr  the 
year  ending  on  the  81st  of  December,  1849. 

Beldf  further f  that  an  action  would  lie  against  the  trustees  of  the  bank,  for  the 
recovery  of  that  sum,  in  the  name  of  the  people,  the  state  being  the  trustee  of 
the  entire  bank  fund,  for  the  benefit  of  all  persons  having  claims  upon  it 

The  payment  required  to  be  made  by  a  bank,  on  or  before  the  1st  of  January  in 
each  year,  if  m^e  previous  to  the  1st  of  January,  is  fbr  the  current  year;  if 
made  after  the  first  of  January,  it  is  for  the  preceding  year.  And  the  oonduci 
of  a  bank,  in  making  eight  successive  annual  payments,  will  be  regarded  aa 
putting  a  practical  construction  on  the  law,  by  the  bank,  in  respect  to  the 
time  when  the  payments  are  due. 

THIS  sait  was  brought  to  compel  the  Bank  of  Utica  to  oon^ 
tribute  to  the  safety  fund,  as  required  by  the  statute  regu- 
lating such  contributions.  The  complaint  alleged  the  due  in- 
corporation of  the  Bank  of  TJtica  by  an  act  of  the  legislature 
passed  June  12,  1812.  That  the  bank  was  organized  and  en- 
tered upon  the  exercise  of  its  corporate  rights  as  a  bank  with  a 
capital  of  $600,000.  That  on  the  22d  day  of  April,  1829,  an- 
other act  was  passed  extending  the  charter  of  the  Bank  of 
Utica,  and  by  virtue  thereof  the  bank  continued  to  exercise 
banking  powers  during  the  continuance  of  its  charter  under  said 
act.  That  by  the  act  of  April  22d,  1829,  the  said  bank  was 
made  subject  to  all  the  provisions  of  the  "  act  to  create  a  fund 
for  the  benefit  of  the  creditors  of  certain  moneyed  oorporationsi 
and  for  other  purposes,"  passed  April  2d,  1829 ;  and  pursuant 
to  the  act  extending  its  charter,  the  bank  filed  with  the  comp- 
troller a  written  consent  to  become  subject  to  all  the  provisions 
of  the  act  extending  its  charter,  and  it  was  thereupon  extended 
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for  the  term  in  said  act  specified,  to  wit,  until  the  Ist  day  of 
Jannarj,  1850.  The  complaint  farther  alleged  that  the  charter 
of  the  Bank  of  TJtica  expired  January  1st,  1850,  and  at  that 
time  the  defendants  were  its  directors,  and  became  trustees  un- 
der the  statute,  and  that  assets  to  over  $600,000  came  to  their 
hands,  and  sufficient  to  pay  all  the  debts  of  the  corporation. 
The  complaint  farther  averred  that  the  bank  fund,  created  and 
provided  for  by  the  act  of  April  2d,  1829,  and  the  several  acts 
amending  the  same,  became  and  was  impaired  and  reduced  be- 
low the  sum  required  to  be  paid  to  the  treasurer  of  the  state,  by 
the  4th  section  of  said  act,  on  or  before  January  1st,  1842,  by 
the  payment  of  the  debts  of  insolvent  corporations,  as  pro- 
vided in  the  act  of  April  Sid,  1829,  and  had  ever  since  been  and 
was  still  so  impaired.  That  due  notice  thereof  was  given  to 
said  Bank  of  Utica  on  or  before  October  11,  1841,  and  that  said 
bank  was  required  to  pay  to  the  treasurer  of  the  state,  the  sum 
of  one  half  of  one  per  cent  upon  its  capital  stock  aforesaid,  an- 
nually thereafter,  to  reimburse  said  fund,  as  contemplated  and 
required  by  the  8th  section  of  the  act  of  April  2d,  1829,  and 
said  payments  had  been,  and  were  still  required  annually,  to 
reimburse  said  fund ;  the  same  being  still  impaired  and  reduced 
below  the  sum  required  by  the  4th  section  of  the  act  of  April 
2d,  1829.  The  complaint  then  averred,  that  by  reason  of  the 
impaired  condition  of  the  bank  fund  and  the  notice  from  the 
comptroller  and  the  several  statutes  relating  thereto,  the  Bank 
of  Utica,  and  the  defendants  as  its  trustees,  became  liable^to 
pay  on  the  Ist  of  January,  1850,  to  the  treasurer  of  the  state 
of  New  York,  the  sum  of  $3000,  being  a  sum  equal  to  one  half 
of  one  per  cent  upon  the  capital  stock  of  said  bank,  liable  to  be 
taxed  pursuant  to  the  provisions  of  said  statutes.  It  was  fur- 
ther alleged  that  on  the  3d  day  of  December,  1830,  and  annu- 
ally down  to  and  including  1848,  the  said  bank  had  paid  an- 
nually the  one  half 'of  one  per  cent,  and  that  it  was  liable  to  pay 
eaid  $3000  on  the  Slst  day  of  December,  A.  D.  1849,  and  had 
failed  to  do  so ;  and  judgment  was  demanded  for  $3000  and  in- 
terest from  January  1st,  1850. 

The  answer  of  the  defendants  admitted  the  original  inoorpo- 
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ration  of  the  Bank  of  Utica  in  1812.  That  after  January  Sd,  1881, 
the  bank  had  capital  actually  paid  in  to  the  amount  of  $600,000* 
That  by  act  of  April  22d,  1829,  the  original  charter  was  ex- 
tended, ^'  until  the  Ist  day.  of  January,  1850,"  and  that  on  or 
before  January  4th,  1880,  the  said  corporation  filed  a  consent  to 
become  subject  to  the  provisions  of  the  act  extending  said  char* 
ter,  to  wit,  subject  to  the  provisions  of  the  safety  fund  law. 
The  answer  denied  that  the  charter  of  the  bank  expired  on  1st 
of  January,  1850,  but  averred  that  the  same  expired  on  the  81st 
day  of  December,  1849,  and  not  afterwards.  That  the  corpora- 
tion ceased  to  do  business  after  the  Slst  of  December,  1849, 
and  on  the  Ist  of  January,  1850,  the  defendants,  as  trustees, 
came  into  full  possession  of  all  the  assets  of  the  bank,  and  that 
the  assets  were  sufficient  to  pay  all  the  debts  of  the  corporation. 
It  admitted  that  the  bank  after  the  filing  of  its  consent  to  the 
act  extending  its  charter,  did  every  year,  on  or  about  January 
1st,  pay  one  half  of  one  per  cent  upon  its  capital  stock,  until  it 
had  paid  a  sum  equal  to  8  per  cent  upon  its  capital,  and  that 
the  last  of  such  payments  was  made  about  January  1st,  1837. 
The  answer  admitted  that  on  the  11th  day  of  October,  1841, 
the  comptroller  designated  and  made  known  to  the  said  bank, 
that  the  sum  of  one  half  of  one  per  cent  on  its  capital  was  re- 
quired to  be  paid  to  the  state  treasurer  on  or  before  January 
let  then  next,  in  consequence  of  the  safety  fund  being  impaired 
and  reduced ;  and  that  said  bank  did,  on  about  January,  1842, 
and  in  each  of  the  years  1843,  1844, 1845, 1846  and  1847,  pay 
the  treasurer  the  one  half  of  one  per  cent,  making  of  said  last 
payments  another  aggregate  of  three  per  cent  on  said  capital 
stock,  and  that  afterwards,  and  about  January  1, 1848  or  1849, 
the  said  bank  paid  one  half  of  one  per  cent  on  said  capital  in 
each  of  said  years.  And  that  no  other  designation  was  made 
by  the  comptroller  than  on  the  11th  day  of  October,  1841.  And 
the  answer  denied  that  the  bank  was  indebted  or  liable  to  pay 
the  $3000  demanded,  or  to  contribute  anything  more  to  the 
safety  ftind,  and  demanded  judgment  in  their  favor. 

Upon  the  above  issues,  the  cause  came  on  for  trial  at  the 
Albany  circuit,  before  his  honor,  Mr.  Justice  Shankland,  and  a 
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jury.  On  the  trial  the  plaintiffs  gave  evidence,  showing  that 
the  Bank  of  Utica  had,  at  different  times  between  December  31, 
1834,  and  March  2, 1837,  contributed  $18,000  to  the  safety 
fund,  which  was  equal  to  three  per  cent  upon  its  capital  of 
$600,000.  Also  that  it  contributed  to  the  same  object  $3000 
per  annum  for  the  year  1841,  and  for  every  year  thereafter  to 
1848,  inclusive.  The  payment  for  1848,  being  made  December  . 
80th.  The  plaintiff  also  proved  a  circular  of  the  comptroller  to 
the  safety  fund  banks,  dated  October  11, 1841,  requiring  the 
payment  of  one  half  of  one  per  cent  upon  the  capital,  on  or  be- 
fore the  1st  day  of  January  then  next.  The  plaintiffs  also  gave 
in  evidence  a  statement  showing  the  number  of  banks  operating 
under  the  safety  fund,  the  time  when  their  charters  were  to  ez«- 
pire,  and  the  amount  contributed  by  each  to  the  safety  fund. 
The  plaintiffs  also  gave  evidence  of  the  condition  of  the  bank 
fund,  showing  the  debt  to  amount,  September  80,  1840,  to 
$673,364.40.  The  plaintiffs  proved  that  the  bank  Aind  bad 
been  impaired  since  1840  or  1841.  The  evidence  being  closed, 
the  counsel  for  the  defendants  claimed  that  the  action  could  not 
be  maintained,  because,  1st.  That  on  the  first  day  of  January, 
1850,  when  it  was  claimed  the  contribution  from  the  Bank  of 
Utica  was  payable,  there  was  no  such  corporation  as  the  Bank 
of  Utica  in  existence,  its  charter  having  expired  on  the  31st 
December,  1849.  Second,  That  the  comptroller  did  not  on  or 
before  January  Ist,  1850,  designate  any  sum  to  be  paid  by  the 
Bank  of  Utica  to  the  bank  fund,  pursuant  to  the  8th  section  of 
the  safety  fund  act.  And  that  the  acts  relating  to  banks,  sub- 
ject to  the  safety  fund  of  May  20,  1841,  and  April  12, 1842, 
were  not  passed  by  a  constitutional  majority,  and  that  no  notice 
had  been  given  by  the  comptroller  that  the  safety  fund  was  im- 
paired, or  that  any  payment  was  required,  subsequent  to  Octo- 
ber, 1841.  Third.  That  the  act  creating  the  bank  fund  had  pro- 
vided a  remedy  against  delinquent  banks,  by  a  forfeiture  of  their 
charters  for  non-payment,  which  remedy  was  exclusive.  Fourth. 
That  the  liability,  claimed  in  the  complaint,  was  not  a  debt  due 
the  state  for  which  an  action  in  the  name  of  the  people  would 
lie.  The  justice  decided  that  the  action  could  not  be  maintain- 
VoL.  XXI.  80 
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ed,  and  directed  the  jury  to  find  for  the  defendants,  and  the 
plaintiffs  excepted,  and  the  exceptions  were  sent  for  argument, 
to  the  general  term  in  the  first  instance,  and  upon  them  the 
people  asked  for  a  new  trial. 

Ogden  Hoffman,  (Atty.  Gen.,)  and  John  H.  Reymids^  for 
^  the  people.  I:  The  Bank  of  Utica  was  chartered  in  1812,  to 
continue  until  the  1st  day  of  June,  1832.  {Laws  of  1812,  p. 
897.)  In  1829,  the  charter  was  extended  ''  until  the  first  day 
of  January,  one  thousand  eight  hundred  and  fifty,"  {Laws  of 
1829,  p,  840 ;)  except  so  much  as  is  repugnant  to  the  ''act  to 
create  a  fund  for  the  benefit  of  the  creditors  of  certain  moneyed 
corporations,"  and  the  second  section  subjects  the  bank  to  the 
operation  of  the  safety  fund  act.  Section  6  declares  that  ''  the 
charter  of  the  said  corporation  shall  not  be  extended  by  this  act 
unless  the  corporation  shall  on  or  before  the  first  day  of  Janu- 
ary next,  cause  to  be  filed  with  the  comptroller  of  this  state  a 
certificate  under  its  corporate  seal,  and  signed  by  its  president 
and  cashier,  setting  forth  that  said  corporation  assents  to  be- 
come subject  to  the  provisions  of  this  act."  This  certificate  was 
filed.  By  section  2  of  the  act  of  1829,  {Laws  of  1829,  p.  166,) 
"  Every  corporation  shall  on  or  before  the  first  day  of  January 
in  every  year  pay  to  the  treasurer  of  this  state  a  sum  equal  to 
one  half  of  one  per  cent  on  the  capital  stock  of  such  corporation 
paid  in,  after  excepting  therefrom  such  part  of  the  capital  stock 
as  is  held  by  the  state,  and  at  that  rate  for  the  time  such  corpomr 
tion  shall  have  been  in  operation,  if  less  than  one  year."  By 
section  4,  of  this  act,  the  payments  were  to  continue  until  3  per 
cent  was  paid  in.  By  section  8,  it  is  provided  that  whenever 
the  fund  created  by  the  act  shall  be  reduced  below  the  sum  as 
provided  in  the  4th  section,  the  corporations  existing  and  to  be 
created  shall,  on  or  before  the  first  day  of  January,  in  every 
year  thereafter,  pay  to  the  treasurer  of  this  state,  such  sum  to 
be  designated  by  the  comptroller,  not  exceeding  a  sum  equal  to 
one  half  of  one  per  cent  on  its  capital  stock,  as  hereinbefore 
provided,  "  which  last  mentioned  payments  shall  continue  to  be 
made  by  every  corporation  subject  to  the  operation  of  this  act, 
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until  8ach  sum  shall  be  reimbursed,  and  made  to  amonnt  to  the 
sum  as  provided  in  the  fourth  section,  after  which  such  annual 
payments  shall  be  suspended,"  &c.  {Laws  of  1841,  p.  280, 
§5.  Id.  p.  337.  Laws  of  1842,  p.  306.)  By  these  several 
acts  the  Bank  of  Utica  became  liable  to  pay  all  sums  re- 
quired of  it  by  statute,  or  upon  the  notice  of  the  comptroller, 
to  replenish  the  bank  fund,  or  to  keep  it  to  the  amount  required 
by  the  fourth  section  of  the  act  of  1829. 

II.  When  the  bank  accepted  the  act  extending  its  charter  to 
January,  1850,  it  took  the  benefits  with  all  the  conditions  at- 
tached. It  thus  amounted  to  a  contract  with  the  government^ 
to  be  performed  by  the  bank,  to  pay  the  "  safety  fund"  accord- 
ing to  the  statutes  creating  that  fund,  and  replenishing  it  when 
impaired.  {Angcll  4*  Ames  on  Corporati&ns^  27.  Dartmouth 
College  V.  Woodward,  4  Wheat.  686.) 

III.  The  bank  has  recognized  this  obligation.  (1.)  By  filing 
the  certificates  required  of  it  by  the  act  extending  its  charter. 
(2.)  By  paying  the  amount  required,  up  to  the  3  per  cent,  from 
1830  to  1887.  (3.)  By  paying  from  1842  to  1849,  to  reimburse 
the  fund,  upon  the  notice  of  the  comptroller. 

lY.  The  obligation  to  pay,  for  the  purpose  of  reimbursing 
the  fund,  as  required  by  the  comptroller  under  section  8  of  the 
act  of  1829,  is  not  limited  to  the  3  per  cent  on  its  capital  stock, 
but  is  to  continue  annually  as  long  as  the  fund  continues  im- 
paired below  the  amount  specified  in  the  4th  section  of  the  act, 
and  to  the  same  efiect  are  the  statutes  of  1841  and  1842.  The 
fund  has  been  impaired  ever  since  1840,  and  the  obligation  to 
pay  continued  in  forcow  And  under  the  act  of  1842,  no  notice 
or  designation  by  the  comptroller  was  required;  but  the  pay- 
ments were  to  continue  until  the  fund  was  sufficient  to  discharge 
all  its  existing  liabilities.  This  act  was  passed,  after  the  no- 
tice, given  by  comptroller  Under  the  previous  acts.  And  if  the 
notice  was  required,  the  notice  given  of  the  fact  that  the  fund 
was  impaired,  and  that  one  half  of  one  per  cent  must  be  paid 
was  sufficient,  and  thereafter  the  statute  made  it  the  duty  of  the 
bank  to  continue  the  annual  payment,  until  the  fund  was  made 
equal  in  amount  to  that  required,  and  this  has  never  since  been 
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the  fact.  And  the  bank  has  recognized  its  liability,  by  contin- 
uing the  payments  from  year  to  year,  up  to  and  including  the 
year  184a 

y.  It  is  clear,  from  the  mode  of  payment  adopted  by  ihe 
bank,  and  from  the  statutes  of  1829  and  1841  and  1842,  that 
the  bank  not  only  did  not  pay,  but  could  not  be  required  to  pay 
until  the  end  or  expiration  of  the  year,  and  that  none  of  the 
payments  made  were  pre-payments,  or  so  regarded  by  the  bank 
or  the  comptroller.  The  last  payment  was  made  December 
80th,  1848,  and  was  in  terms  for  the  year  1848.  (See  Laws 
0/1829,  H  2,  4,  8, 18,  p.  167.) 

YI.  The  obligation  to  pay,  rests  in  contract,  and  is  as  bind- 
ing as  a  note  or  any  written  instrument  made  by  the  bank.  It 
was  an  obligation  or  duty  to  pay  every  year ;  and  the  payment 
being  made,  discharged  the  obligation  for  the  preceding  year, 
and  so  far  as  the  obligation  related  to  the  payment  of  the  money, 
it  did  not  expire  with  the  year  or  with  the  charter  of  the  bank, 
but  continued  like  any  other  obligation,  until  discharged  by  pay- 
ment from  the  funds  of  the  corporation. 

The  duty  to  pay  was  a  part  of  the  charter,  and  the  promise 
to  perform  the  duty  was  a  condition  precedent  to  the  exercise 
of  the  corporate  powers  granted,  and  the  consideration  for  such 
grant  of  power.  But  it  is  enough  that  the  law  imposed  die 
duty ;  for  *^  all  duties  imposed  on  corporations  by  law,  raise  an 
implied  promise  of  performance."  {2  IL  &  Sd  ed,  568,  i  105. 
1  id.  782,  3,  §§  9, 10.  Laws  of  1829,  p.  340,  »  1.  4  «.  p. 
167,  §  2.  Kortright  v.  Com.  Bank  of  Buffalo,  20  Wend.  94. 
7  Cranch,  299.     2  Kent,  289.    8  Wheat.  888.) 

YII.  The  language  of  the  act  extending  the  charter  is,  ''un^ 
til  the  first  day  of  January,  1850."  Hence  the  charter  could 
not  expire  untU  that  day,  and  on  that  day  the  payment  became 
due.  If  we  adopt  the  usual  mode  of  computing  time  in  legal 
proceedings,  the  first  day  of  January  would  be  included.  But 
if  no  such  general  rule  applies  to  such  a  case,  then,  in  this,  as 
in  other  similar  cases,  the  rule  must  depend  on  the  reason  <9f 
the  thing,  according  to  the  circumstances.  {Lester  y.  Oarbmd, 
12  Vesey,  jr.,  248.)   And  if  the  money  was  due  when  the  ohar- 
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ter  expired,  or  became  due  at  the  very  moment  of  its  expiration, 
as  it  mast  necessarily  have  done,  then  there  is  no  question  of 
time  in  the  case* 

YIII.  Where  there  is  nothing  else  to  gnide  the  construction, 
that  prevails  whioh  is  most  beneficial  to  him  in  whose  favor  the 
obligation  rests.  {Lysle  v.  WUliamsy  15  Serg.  6f  R.  185. 
Dmaldsan  v.  Smith,  1  Ashm.  197.  4  Kent^  95,  Sth  ed.  HL 
161.  Siarp  on  Bills,  i  839.  CarOe  y.  Burditi,  3  T.  R.  628. 
Bigelow  V.  Willsony  1  Pick:  485.  Presbey  v.  Williams,  15 
Mass.  198.)  •^ 

IX.  The  provision  in  the  28th  section  of  the  act  of  1829,  au- 
thorizing proceedings  against  a  bank,  upon  failure  to  pay  its 
contribution  to  the  fund  and  for  other  causes,  is  merely  a  cu- 
mulative remedy,  and  does  not  exclude  the  right  of  recovery 
for  the  amount  due,  and  such  action  is  properly  brought  in  the 
name  of  the  people. 

Upon  the  case  shown  at  the  circuit,  the  people  were  entided 
to  recover,  and  a  new  trial  should  be  granted. 

J.  C  Spencer,  for  the  defendants.  I.  No  action  can  be  main- 
tained by  or  in  the  name  of  the  people  of*  the  state  to  recover 
the  assessment  or  contribution  claimed  in  this  action.  It  was 
not  a  debt  due  to  the  state,  in  its  corporate  or  political  capacity. 
By  sections  5,  6  and  7  of  the  safety  fund  act,  (1  jR.  S.  787, 
Sd  ed.)  the  money  contributed  is  declared  the  property  of  the 
corporations  contributing,  the  income  is  to  be  paid  to  them,  and 
accounts  of  the  fund  are  to  be  kept  distinct  from  the  funds  of 
the  state.  The  state  has  no  interest  in  the  fund.  The  attor- 
ney general  is  to  bring  those  actions  only,  in  the  event  of  which 
the  people  of  the  state  are  interested.  (1  R.  S.  188,  ch.  8, 
tiL  5,  part  1,  8d  ed.)  By  i  111  of  the  code,  every  action  must 
be  brought  in  the  name  of  the  real  party  in  interest,  except  as 
provided  in  i  113,  which  authorizes  trustees  of  an  express  trust 
to  maintain  one.  The  state  has  not  assumed  any  of  the  obligar 
tions  of  a  trustee,  and  is  not  liable  for  the  misfeasance  or  negli- 
gence of  the  agents  employed.  The  money  is  to  be  paid  to  the 
treasurer,  and  he  is  more  properly  the  trustee  for  the  contributing 
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banks.  A  public  agent  has  authority  to  sue,  co-extensive  with 
his  duties,  whether  expressly  authorized  by  statute,  or  not. 
{Overseers  of  Pittstown,  v.  Plattshurgh^  15  Min.  436.  18trf. 
407.  Branson^  X  in  Supervisors  of  Galibay  v.  Stimpson, 
4  HUl,  106.)  The  state  has  made  no  contract  with  the  banks 
for  the  benefit  of  another,  because  there  is  no  contract  whatey- 
er  in  relation  to  these  moneys.  The  law  has  enjoined  a  duty 
and  prescribed  conditions  for  the  enjoyment  of  a  franchise.  It 
has  entered  into  no  obligation  which  would  constitute  a  consid- 
eration for  a  contract.  ^ 

II.  The  statute  creates  a  new  duty  and  obligation,  and  by 
section  28  provides  a  mode  of  remedy  for  the  enforcement  of 
the  obligation.  This  mode  of  remedy  is  exclusive,  and  no  other 
can  be  had.  Where  a  statute  creates  the  rigKt  and  gives  the 
remedy,  that  is  exclusive.  (5  Mtzss.  Rep.  514.  Hinsdale  v. 
Learned,  16  id.  65,  76.  Stafford  v.  Ingersol,  8  HiU,  38,  per 
Bronson,  J.  Almy  v.  Harris,  5  John.  175.  McKeon  v. 
Caherty,  8  Wend.  494.  Calking  v.  Baldwin^  4  tA  667. 
3  Comst.  15.)  No  action  at  law  or  proceeding  in  equity  can  be 
maintained  to  enforce  the  payment  of  a  tax  on  personal  estate. 
{Durant  v.  Supervisors  of  Albany,  26  Wend.  66,  90,  91, 107, 
108.)  The  bill  was  filed  on  the  ground  that  there  was  no  remedy 
at  law,  and  that  there  was  no  other  mode  of  collecting  the  tax. 
And  in  consequence  of  this  decision,  the  act  (ch.  318  of  1842) 
was  passed.  (1  R.  S.  452.)  No  action  can  be  maintained  to 
compel  the  payment  of  state,  county  or  town  taxes,  except 
where  expressly  given.  The  same  rule  applies  to  assessments 
for  common  benefits.  {Ch.  J.  Parsons,  in  Andover  Turnpike 
V.  Gould,  6  Mass.  R.  44. 

III.  If  the  bank  was  bound  to  contribute  on.  the  1st  day  of 
January,  1850,  no  liability  to  pay  was  created,  according  to  the 
provisions  of  the  statute^  By  section  8  of  the  safety  fund 
act,  {ch.  94  of  1829)  and  by  §  5  of  ch.  202,  of  1841,  (1  it  iK 
738,  744,  745.  1  R.  S.  Sd  ed.)  the  banks  are  to  pay  in  each 
year,  a  sum  (not  sums)  to  be  designated  by  the  comptroller, 
not  exceeding  one  half  of  one  per  cent  of  their  capital,  which 
payments  are  to  be  made  until  the  fund  be  reimbursed,  when  the 
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annual  payment  is  to  cease,  until  it  again  becomes  necessary. 
And  by  h  6,  of  ch.  202  of  1841,  they  are  to  pay  such  sum  of 
money  as  may  be  required  by  the  comptroller.  The  designa- 
tion of  the  amount,  and  the  requirement  to  pay  it,  in  each  year, 
are  conditions  precedent  to  the  liability  to  pay,  and  these  were 
conditions  precedent  to  the  liability  to  pay  in  January,  1850. 
There  was  no  notice  to  the  Bank  of  Utica  of  any  sum  having 
been  designated,  or  of  the  bank  being  required  to  pay  it,  in 
1849  or  1850.  Nor  any  notice  or  demand  other  than  that  in 
paper  *'  B"  to  pay  on  the  1st  of  January,  1842.  '  It  was  a  spe- 
cial notice  and  did  not  "  require"  any  payment  after  1842.  It 
was  a  duty  to  be  performed  on  demand,  and  demand  was  indis- 
pensable ;  as  in  sales  of  lands  for  taxes.  {Jackson  v.  Shep- 
ard,  7  Cawen,  88.  7  Wend.  48.  15  id. '348.  16  id.  560. 
5  Hillj  285.  2  Barbour,  360.  Beekman  v.  Bigham,  1  Seld. 
366.)  On  the  general  principle  that  the  notice  and  designation 
were  conditipns  precedent,  see  Hardres.  42 ;  1  Chit  Plead. 
820;  ComyvUs  Dig.  Pleader,  C  73;  Clough  v.  Hoffman, 
5  Wend.  499 ;  Lefflngwdl  v.  WhitCy  1  John.  Cos.  99 ;  Omi. 
Dig.  Condiiionj  L. 

IV.  If  the  notice  and  designation  can  be  construed  as  re- 
quiring payment  from  the  bank  on  the  1st  day  of  January,  1850, 
still  the  bank  was  not  liable  to  pay  the  contribution.  (1.)  The 
statutes  before  cited  enjoin  this  duty  of  payment  on  corpora- 
tions existing  at  the  time  the  payment  is  to  be  made.  (2.)  The 
Bank  of  Utica  was  not  a  corporation  on  the  first  of  January, 
1850,  its  charter  having  expired  on  the  31st  of  December,  1849. 
Its  charter  was  continued  until  the  1st  day  of  January,  1850. 
(Lav>^  of  1829,  ch.  216,  p.  340.)  (3.)  Being  an  act  conferring 
corporate  powers  and  franchises,  it  is  to  be  construed  strictly, 
and  so  as  i^  limit  to  the  utmost  the  granted  powers.  ( The 
Stourbridge  Canal  v.  Wheeley,  2  Bam.  ^  Add.  792.  Webb 
V.  Manchester  Railway  Co.  1  Railway  Cos.  576.  Dwar.  on 
Stat.  648,  649,  ed.  of  1848.  Beatty  v.  Lessee  of  Knowles, 
4  PeterSj  168.  Cayuga  Bridge  Co.  v.  Magee,  2  Paige,  116, 
119.)  If  the  bank  claimed  to  exercise  corporate  powers  on  the 
1st  of  January,  1850,  this  rule  would  prevent  it ;  and  being 
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once  established,  it  must  prevail  whether  a  benefit  or  disadvan- 
tage be  the  consequence.  (4.)  The  word  "  until"  a  givwi  day, 
without  any  thing  in  the  same  act  or  instrument  to  oont^l  its 
meaning,  is  exclusive  of  the  day  named.  Webster's  definition 
of  till,  which  he  says  is  the  same  as  until ;  it  is  from  the  Sax* 
on ;  to  reach  or  come  to.  The  examples  he  gives,  show  that 
it  is  ordinarily  exclusive.  Baswid^a  case^  (5  Cb.  94,)  decides 
that  the  primary  sense  of  a,  a&,  or  from,  and  usi[ue  or  mitil,  is 
exclusive ;  a,  or  ah,  signifying  the  first  terminus  from  which, 
and  usque,  the  first  terminus  to  which.  Nichols  v.  Ramsdel^ 
(2  Mod,  280,)  held  that  a  release  of  all  demands  till  the  26th 
of  April  did  not  include  a  bond  dated  that  day,  and  that  the 
word  usque,  or  until,  was  exclusive.  The  word  from  is  also 
exclusive.  [Ex  parte  Dean,  2  Cowen,  605.  Homan  v.  Lis- 
well,  6  id.  659.)  Where  letters  patent  were  granted  for  the 
term  of  fourteen  years,  dated  26th  February,  1825,  held  that 
the  term  expired  25th  of  February,  1839.  {Russell  v.  Led- 
sam,  14  Mees.  ^  Wels.  574.  Same  case,  9  Jurist^  557.) 
Upon  an  act  of  parliament  for  constructing  a  road  from  a  given 
place  to  the  town  of  Hastings,  held  that  that  town  was  ex- 
cluded. {Hammond  v.  Brewer,  1  Bur.  376.  Same  construc- 
tion in  Latch,  185,  as  stated  by  J.  Grose  in  3  Term  Rep,  515.) 
Same  construction  given  to  an  indictment  which  stated  a  road 
to  lead  to  Gamlingary.  (3  Term  Rep.  513,  515.)  In  the  ease 
of  The  King  v.  Agnew,  (5  East,  244,)  it  was  held  that  as  the 
meaning  of  the  word  until  was  not  necessarily  so  fixed  by 
common  usage  as  to  be  incapable  of  qualification,  the  court 
would  look  to  the  context  to  see  in  what  sense  it  was  used  in 
the  indictment,  and  with  the  view  to  support  it.  That  rule  is 
inapplicable  here,  because  there  is  nothing  in  the  context  to 
indicate  the  sense  of  the  framers.  We  are  therefore  to  re- 
cur to  the  natural  meaning,  which  we  have  shown  to  be  exclu- 
sive. The  constitution  of  1822  furnishes  strong  illustrations 
of  the  word  "  until."  {Art.  1,  §  16.  .  Art.  9,  1 1.)  So  does  the 
constitution  of  1846.  {Art.  14,  §  6,  and  §  11.)  In  the  follow- 
ing cases  the  word  inclusive  is  added,  to  qualify  until,  {Art.  14, 
a  1,  2.     In  the  Judiciary  act  of  1847,  p.  319,  ^c  p. 
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i  6 ;  881,  §  40 ;  388,  §  66 ;  389,  §  67.)  As  to  the  poor  law 
settlement  cases  in  England,  the  rule  was  for  a  long  time  fluo- 
tuating,  and  was  at  length  settled  from  the  view  taken  of  the 
policy  of  the  law,  and  in  order  to  complete  the  hiring  for  a 
year.  Ashurst,  J.  says  in  The  King  v.  Skiplamy  (1  Term 
Rep.  490,)  that  whatever  the  last  determination  is,  in  those 
cases,  it  should  be  adhered  to.  We  maintain  that  there  being 
nothing  in  the  act  to  control  the  natural  meaning  of  the  word, 
it  should  be  applied  in  its  natural  sense,  and  that  the  only  rule 
applicable  to  this  peculiar  case  is  that  already  given,  that  the 
act  is  to  be  construed  so  as  to  limit  the  powers  of  the  corpora- 
tion. (5.)  But  there  are  considerations  arising  upon  the  stat- 
ute, to  show  that  the  word  until  should  be  regarded  as  exclusive. 
It  is  to  be  presumed  that  it  was  intended  the  charter  should 
end  with  the  ordinary  year,  and  not  last  only  a  day  over.  As- 
suming that  the  notice  required  the  payments  annually,  in  each 
year,  as  averred  in  the  complaint,  which  it  did  not,  the  bank 
complied  with  it,  for  it  paid  on  the  5th  of  January,  and  on  the 
30th  of  December,  1848,  as  and  for  the  Ist  of  January,  1849, 
and  therefore  paid  for  the  current  year,  1849.  By  the  second 
section  of  the  safety  fund  act,  the  primary  contributions  of  one 
half  per  cent  which  were  to  be  absolutely  paid  on  the  1st  of 
January,  were  retrospective;  as  is  shown  by  the  provision 
that  the  banks  were  to  pay  at  that  rate  for  the  time  they  had 
been  in  operation,  if  less  than  one  year.  But  the  eighth  section 
of  the  safety  fund  act  and  the  act  of  1841,  are  obviously  pros- 
pective ;  for  the  payments  are  to  be  made  in  every  year  there- 
after—after the  designation  and  requirement  by  the  comp- 
troller. And  it  was  evidently  to  be  made  for  the  current 
year  in  which  it  was  made.  So  that  if  the  charter  of  the 
bank  had  been  to  continue  until  the  1st  of  January,  1843,  the 
payment  made  on  the  1st  of  January,  1842,  was  a  compliance 
with  the  statute  in  making  the  payment  for  the  current  year. 
It  would  be  gross  injustice  to  require  contributions  from  a  bank 
*that  had  terminated  its  business,  and  could  derive  no  benefit 
from  the  fund. 
Vol.  XXI.  81 
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By  the  Court,  Gould,  J.  The  three  points  presented  for 
decision  in  this  ease  are,  as  claimed  by  the  defense,  1st.  The 
state  is  not  a  proper  party  plaintiff,  nor  can  the  people  sue  for  this 
claim,  if  it  exist.  2d.  There  has  not  been  for  the  period  claim* 
ed  as  the  one  for  which  the  last  payment  is  due,  any  demand 
by  the  comptroller,  or  notice  given,  or  any  designation  that  the 
payment  sued  for  was  required  to  be  made.  3d.  The  payments 
in  each  year,  were  for  the  current  not  the  pa^t  year  ^  and  the 
one-half  of  one  per  cent  for  the  year  1849,  has  been  aeiuallp 
paid,  by  the  second  payment  of  1848,  made  December  30th, 
1848. 

On  the  first  point,  the  court  are  of  opinion  that  by  the  whole 
act  providing  for  the  creation  of  a  safety  fund,  and  by  all  the 
subsequent  provisions,  in  different  statutes,  relating  to  it,  the 
state  has  taken  on  itself  by  and  through  its  public  officerSi 
such  duties,  and  has  such  powers,  as  make  it,  in  law,  trustee  of 
the  whole  fund,  for  the  benefit  of  all  who  may  have  claims  oa 
it.  By  the  law  of  1829,  (the  original  safety  fund  act)  section  2, 
the  payments  to  create  this  fund,  were  to  be  made  "  to  the  treas- 
urer of  this  state,^  By  section  5  (same  act)  "  {he  comptroller 
and  treasurer  of  this  state  were  to  keep  the  accounts  of  the  fund ;" 
and  the  comptroller  to  ^^  report  to  the  legislature  the  condition 
thereof  And  though  by  section  6,  the  fund  "  shall  be  the  prop- 
erty of  the  corporations"  paying  it  in,  this  section  gives  to  the 
comptroller  the  power  to  invest  it,  as  a  trustee  would  ;  snd  the 
subsequent  sections  qualify  this  property  very  essentially.  By 
section  7,  the  income  (when  the  fund  remains  full  the  incomo 
is  not  required,  &c.)  is  to  be  paid  to  such  corporations,  "by 
the  comptroller.''  By  section  8,  whenever  the  fund  is  impaired, 
the  comptroller  is  to  direct  what  sum,  (within  the  prescribed 
limit)  shall  be  paid  "  to  the  treasurer  of  this  state,"  till  the  fiinct 
be  reimbursed. 

Whenever  the  creditors  of  any  insolvent  bank  shall  be  enti* 
tied  to  receive  payment  from  the  fund,  section  10  makes  it  the 
duty  of  the  comptroller  to  draw  on  the  treasurer  for  the  requi^ 
site  sum,  not  exceeding  the  bank  fund,  (i.  e.  the  trust  fund,) 
And  by  section  12,  the  moneys  so  paid,  "  out  of  the  treasury^ 
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s/uM  be  a  charge  upon  the  fund*  By  section  13  (the  fimd  re- 
maining good,)  any  corporation,  on  its  chart^s  ceasing,  is  to 
receive  its  share,  from  the  comptroller.  The  comptroller  and 
treasurer  continued  to  be  the  officers  authorized  to  receive  and 
pay  all  moneys  of  this  fund,  until  by  the  law  of  1845,  {Chap. 
114,  §  2,)  the  comptroller  was  authorized  to  issue  state  stock 
'^  sufficient  to  discharge  all  the  debts  of  the  safety  fund  banks 
which  have  suspended  ptnyment^"  an  amount  which  it  is  no- 
torious, will  never  be  more  than  reimbursed  by  the  payments  to 
be  made^  as  long  as  the  safety  fund  act  remains  applicable  to 
any  bank  that  -wm  ever  under  it.  And  thb  state  stock  has  been 
issued. 

If  these  acts — this  assuming  of  the  liability  to  collect  and 
pay,  this  being  the  orUp  power  to  collect,  invest  and  pay — do 
not  constitute  the  state  the  proper,  and  the  only  proper,  party 
plaintiff,  it  is  difficult  to  say  what  would. 

II.  As  to  the  demandj  or  Jiotice,  or  designation  of  amount 
to  be  paid*  1st.  The  fund  (as  sufficiently  declared  by  the  law 
of  1841,  chap.  292,)  had  become,  in  the  words  ef  the  8th  section 
of  the  original  -act  (of  1829,)  '^  reduced  below  the  sum  provided 
in  the  fourth  section  of  this  act,"  and  so  under  that  8th  section 
without  the  law  of  either  1841  or  1842,  this  bank  became  liable 
to  pay  to  the  treasurer,  "on  or  before  the  first  day  of  January 
in  every  year  thereafter,  such  sum  to  be  designated  by  the 
comptroller,  not  exceeding  a  sum  equal  to  one  half  of  one  per 
cent  on  its  capital  stock  {  which  last  mentioned  annual  payment 
shall  continue  to  be  made  U7itil  the  aforesaid  fund  shall  be  re- 
imbursedy  &c.    (See  the  residue  of  that  section.) 

Under  the  law  of  1841,  (Laws  of  1841,  p.  280,)  which  is 
really  but  a  substantial  repetition  (in  this  respect)  of  that  of 
1829,  the  comptroller  gave  the  notice  of,  required  the  payment 
of,  or  "  designated,^'  (whichever  the  defendants  please,)  the  sum 
of  "  one  half  of  one  per  cent  of  its  capital  stock,"  as  the  sum 
which  the  Bank  of  Utica  was  to  pay,  "on  or  before  the  first  day 
of  January  next,  pursuant  to  the  provisiohs  of  the  act"  &c., 
(referring  to  said  act  of  1841,  which  refers  to  the  act  of  1829, 
andy  as  to  the  substance  of  this  provision^  is  identical  with  it,) 
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which  sniD,  mice  ^'  desi^ated'"  was  to  continue  to  be  paid  an- 
nually ^^  until  the  aforesaid  fund  shall  be  reimbursed^^  &c.,  by 
both  acts,  of  1829  and  of  1841.  And  under  either  act  no  annual 
designation  was  required.  And  the  law  of  1842,  {Laws  of  1842, 
p,  306,  §  1,)  considering  this  designation  fully  made  under  the 
law  of  1829,  merely  provides  (on  this  point)  that  such  annual 
payments  '^  shall  continue  untiP  &c.,  as  in  the  law  of  1829. 
The  objection  then  to  the  law  of  1841,  that  it  was  not  passed 
by  the  two-thirds  vote  required,  falls ;  because,  it  is  really  but 
a  declaratory  act,  stating  what  should  establislv  the  fact  that 
the  fund  had  become  reduced ;  and  then  merely  repeating  (in 
its  5th  section)  the  provision  of  the  former  act ;  and  the  act 
does  not  "  alter  or  impair"  the  rights,  &c,  of  a  corporation,  and 
needs  no  two-thirds  vote.  And  the  same  may  be  said  of  the 
law  of  1842,  which  finding  it  declared  by  law,  that  the  fimd  had 
become  reduced,  does  not  substantially  vary  the  provisions  of 
the  law  of  1829. 

2d.  But  the  conduct  of  the  Bank  of  Utica,  in  making 
eight  successive  payments,  continuing  down  to  December,  1848, 
puts  a  practical  construction  on  the  law.  Had  that  bank  not 
paid,  it  is  highly  probable  it  might  have  heard  from  the  comp- 
troller, in  the  way  of  ''  designation  "  or  demand.  This  point  is 
but  a  mere  afterthought. 

III.  But  it  is  claimed  that  these  payments  were,  in  each 
year,  made  in  advance,  if  before  January  1st,  or  if  after  January 
1st,  then  for  the  current  year  ;  i.  e.  on  the  Ist  day  of  January, 
1848,  or  at  any  later  day  in  1848,  the  payment  was  for  the  year 
ending  December  Slst,  1848.  There  are  no  proofs  in  the  case, 
by  which  to  pass  on  this,  as  a  matter  of  fact,  as  there  probably 
might  have  bepn.  But  *'on  or  before  the  first  day  of  January 
in  each  year,"  must  mean  that  the  payment  may  be  made  any 
indefinite  time,  no  matter  how  long  before^  January  1st.  Sup- 
pose it  made  the  first  of  December,  would  any  one  suppose, 
then,  that  it  was  made  for  the  year  to  commetice  30  days  there- 
after j  for  the  nest  year  1  And  does  not  the  use  of  the  words, 
^'  on  or  before "  a  pai*ticular  day,  necessarily  imply  that  the 
groundf  or  cause  of  payment,  the  consideration  or  indebtedness. 
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was,  prior  to  the  limit,  complete  ?  Again ;  the  second  section 
of  the  act  of  1829  says,  "  such  corporation  shall,  on  or  before  the 
first  day  of  January  in  every  year,  pay  to  the  treasurer  of  this 
state  a  sum  equal  to  one  half  of  one  per  cent  on  the  capital 
stock  paid  in,  &c.  And  at  that  rate  for  the  time  such  corpo- 
ration shall  have  been  in  operation,  if  less  than  one  year^^ 

This  surely  ends  all  doubt  on  this  point.  A  bank  going  into 
operation  the  first  of  July,  1835,  pays,  "  on  or  before  the  first 
day  of  January,  1836,"  one  quarter  of  one  per  cent,  for  the  time 
(of  the  pa^t  year)  that  it  has  been  in  operation.  If  the  bank 
fail  to  pay,  on  or  before  January  1st,  but  pays  February  1st,  it 
is  still  for  the  past  year.  It  is  not  deemed  necessary  to  go  into 
a  discussion  of  the  point  taken,  that  the  f  orfeiture  of  the  char- 
ter,  for  non-payment,  is  an  exclusive  remedy.  If  the  last  point 
be  correctly  decided,  the  "  exclusive  remedy^  would  always,  for 
the  last  year  (or  part  of  a  year)  of  every  bank's  existence,  be 
of  difficult  application  ;  so  difficult,  that  no  such  absurdity  will 
be  here  held  to  be  law.  And  as  to  the  non-existence  of  the 
Bank  of  TJtica  on  the  first  day  of  January,  1850,  if  the  pay- 
ment were  due  for  the  year  ending  December  31st,  1849,  the 
bank,  or  its  trustees,  with  its  funds,  will  probably  be  where 
they  can  be  found,  to  pay  the  amount  of  the  recovery,  as  they 
have  been  found  to  defend  the  suit. 

A  new  trial  must  be  ordered. 

[Albany  Genbbal  Term,  March  8,  1866.  Harrts,  Wai9on  and  Gould, 
Jostioes.] 
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A  covenant  to  pay  tbe  rent  reserred  In  a  lease  in  fee  rnns  with  the  land;  and  an 
action  will  lie  thereon,  in  ffayor  of  the  assignee  of  the  lessor,  against  an  as- 
signee of  the  lessee. 

Where  the  assignee  of  a  lessee  is  in  the  possession  of  tbe  demised  premises,  and 
in  the  annual  receipt  of  the  issues  and  profits  of  the  land,  it  is  oontraiy  to 
equity  that  he  should  be  relieved  ftx>m  paying,  for  it,  the  price  stipulated  and 
reserved. 

DEMURRER  to  complaint.  The  action  was  for  arrears  of 
rent,  reserved  in  and  by  a  lease  in  fee,  from  Stephen  Van 
Rensselaer  to  John  Chamberlin ;  in  which  lease  there  was  a 
covenant  that  the  lessee  and  his  heirs,  representatives  and  as- 
signs, would  forever  pay  to  the  lessor,  his  heirs  or  assigns,  the 
rent,  from  year  to  year ;  and  that  for  non-payment^  the  lessor, 
his  heirs,  &c.  might  distrain,  re-enter,  &c.  The  plaintiff  was 
(by  mesne  assignments)  assignee  of  the  lessor  ;  and  the  defend- 
ant was  (by  mesne  assignments)  assignee  of  the  lessee,  in  part, 
and  occupied  a  part  of  the  premises  leased. 

C.  H.  Denio,  for  the  plaintiff. 

A.  Bingham,  for  the  defendant 

Gould,  J.  For  the  defendant  it  was  claimed,  (among  other 
things,)  that  there  having  been  in  the  lessor,  after  he  executed 
the  lease,  no  reversion,  there  was  no  estate  remaining  to  him ; 
and  so  there  was  no  privity  of  estate  between  the  lessor  and 
the  lessee,  and  could  be  none  between  their  Respective  as- 
signees, and  this  action  could  not  lie.  That  under  our  present 
law,  where  there  is  no  reversion  in  the  lessor,  the  rent  is  a 
rent-seek,  and  the  lessor's  only  remedy  for  it  is  an  action  on  the 
covenant  against  tbe  cavetiantor,  personally  ;  or,  which  is  the 
same  point,  that  this  covenant  to  pay  rent,  (it  being  a  rent- 
seek,)  as  there  is  no  privity  of  estate  between  the  parties  to  it, 
does  not  run  with  the  land  ;  but  is  a  mere  personal  covenant. 
The  points,  as  to  apportionment  (between  assignees  of  dif- 
ferent parts  of  the  premises  leased,)  and  as  to  the  right  of 
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W.  P.  Van  Rensselaer's  trustees  to  assigo,  &c.  were  not  insist- 
ed on,  and  the  demurrer  was  left  to  stand  on  the  points  above, 
which  were  claimed  to  reach  to  the  conclusion  that,  so  far  as 
the  land  and  its  owners  and  occupants  are  concerned,  the  ob- 
ligation to  pay  any  rent,  to  anybody,  was  utterly  extinct. 

Of  this  case  it  is  proper  to  remark,  in  the  outset,  that  there 
is  no  equity  in  the  defense.  It  is  well  said  (17  Wend,  150) 
that  a  covenant  of  warranty  runs  with  the  land,  because  it 
makes  a  part  of  its  value,  (the  value  of  the  estate  to  the 
grantee,)  and  is  it  not  as  true,  that  a  covenant  to  pay  rent, 
lessening  the  value,  has  diminished  the  price  paid  by  the 
grantee,  and  should  it  not,  by  parity  of  reasoning,  run  with  the 
land  ?  Further,  the  defendant  is  in  the  possession  of  the  de- 
mised premises,  and  in  the  annual  receipt  of  the  issues  and 
profits  of  the  land,  the  receipt  of  which  is,  always,  the  true 
consideration  of  every  agreement  and  of  every  obligation  to 
pay  rent,  and  the  real  basis  of  every  auction  to  enforce  such 
payment.  {OoukPs  Plead,  ch.6,  pt,  1,  §  13.)  And  it  is  as 
much  against  sound  morality  and  sound  law,  as  it  is  against 
the  plain  common  sense  of  the  community,  to  say  that  he  who 
receives  the  benefit  should  be  relieved  from  paying  for  it  the 
price  stipulated  and  reserved.  Nothing  but  some  unbending 
legal  rule,  will  force  courts  to  give  any  such  decision.  If  in 
this  case  such  a  rule  be  found,  then,  and  then  only,  will  the  de- 
murrer be  sustained. 

The  defendant  claims  that  although  (as  will  be  hereafter 
noted)  the  decisions  of  our  highest  courts,  even  down  to  the 
latest  reported  cases,  speak  of  such  covenants  to  pay  rent  (in 
leases  in  fee)  as  ^'  running  with  the  land,"  there  has  really 
been,  in  them  all,  an  entire  overlooking  of  the  true  principle, 
which  is  to  be  deduced  thus :  By  the  law  of  1787  (1  Rev. 
Laws,  p.  70)  the  tenure  of  lands  in  this  state  was  ei^tirely 
changed ;  feudal  tenures,  fealty,  s^vices  or  restraints  on  alien- 
ation, were  abolished,  and  services  charged  on  lands,  passing  by 
the  freeholder  grantor,  were  to  he  ^'  to  the  chief  lord,"  or  para- 
mount title ;  which  paramount  title  was  declared  to  be  in  the 
/state.     Thus  it  is  claimed  that  rent-service  is  abolished  in  this 
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state,  and  that  a  mere  rent  in  fee  can  only  be  a  rent-seek. 
And  it  being  conceded  that  a  covenant  to  pay  a  rent-seek,  (tech- 
nically  such,)  is  not  a  covenant  running  with  the  land,  but  the 
remedy  therefor  is  merely  personal,  therefore,  all  rents  mfee^ 
in  this  state,  are  charges  merely  personal,  on  the  covenanter; 
and  the  covenant  to  pay  them  does  not  run  with  the  land.  This 
view  of  the  case  entirely  overlooks  the  description  of  rent 
known  as  a  rent-eharge ;  one  as  long  and  as  well  known  as 
either  of  the  others.  {Litt.  §  213.)  It  is  true  that^  on  the 
argument  of  this  demurrer,  the  counsel  for  the  defendant 
claimed,  (which  is  not  noted  in  his  points,)  that  there  is  now, 
since  the  statute  of  1846,  {Sess,  L,  of  1846,  p.  369,)  no  such 
thing,  in  this  state,  as  a  rent-charge  ;  as  by  that  act  "  distress 
far  rent  is  abdished,^^  But  that  act  merely  takes  away  the 
remedy  by  actual  distress.  It  by  no  means  touches,  or  at- 
tempts to  touch,  the  reservation,  or  the  right.  So  far  from  it, 
the  third  section  of  that  act  provides  a  substitute  for  the  pro- 
ceeding by  distress  (in  certain  cases)  in  a  notice  there  specified. 
A  rent-charge  remains  then,  as  it  always  has  been,  "  a  yearly 
rent  issuing  out  of  land  held  by  another  in  fee,  (in  tati,  for  life, 
or  years,)  with  a  elause  of  distress  ;  this  is  a  rent-charge,  6e- 
eause  the  lands  are  charged  with  a  distress,  by  the  express 
grant  or  provision  of  the  parties^  (Litt,  §  217.  Jacobus  Law 
Diet.  "  Renty^^  1.)  And  the  broad  distinction  between  such 
rent  and  a  rent-seek,  is  laid  down  in  the  immediate  connection : 
"  if  the  grant  be  without  a  clause  of  distress,  thefi  it  is  a  rent 
seek,  for  that  no  distress  is  incident  unto  it"  {Litt.  $218. 
Jacob,  uhi  sup,)  The  same  distinction,  on  principle,  holds 
where,  by  express  covenant,  or  by  words  of  reservation,  there 
is  a  right  of  re-entry  for  non-payment  of  a  rent,  (in  fee.)  For 
it  would  be  as  absurd  to  say  that,  though  for  non-payment  you 
may  re-enter  on,  and  take,  the  land,  still  the  covenant  to  pay 
is  one  which  does  not  run  with  the  land — (in  other  words,  its 
fulfillment,  or  the  penalty  for  non-fulfillment,  is  not  connected 
^ith,  or  attached  upon,  the  land) — as  it  would  be  to  say,  that 
where  for  non-payment  you  may  enter  on  the  land,  and  take 
therefrom  any  distrainable  property  to  satisfy  the  rent,  still 


RENS8ELAER-APRIL,  1856.  549 


Main  v.  Feathers. 


the  covenant  which  gives  70a  snch  a  right  in  the  land,  does 
not  run  with  the  land.  The  bare  statement  of  either  of  the 
latter  propositions,  shows  the  ntter  absurdity  of  saying  that  the 
covenant  is  one  merely  personal^  and  to  be  performed  by  the 
covenanter,  irrespective  of  the  title,  or  holding,  of  the  land. 
That  the  entire  reasoning,  as  well  as  the  decisions  of  the  later 
cases  in  our  courts,  proceed  substantially  on  the  principles  I 
have  stated,  will  be  found  on  a  reference  to  them.  The  case  in 
4  DeniOj  405,  does,  indeed,  decide  that  the  lessor's  interest  in 
such  a  rent,  is  not  s?ich  an  interest  in  land  as  could  be  sold  on 
execution.  But  it  goes  no  further.  It  says  his  interest  is  "an 
incorporeal  hereditament ;"  not,  by  our  statute,  one  on  which 
a  judgment  is  a  lien.  But  it  does  not  say  that  his  interest  is  a 
non-entity.  None  of  these  cases  goes  any  further  than  this ; 
while  at  the  same  time,  most  of  them  do  say  that  the  covenant 
to  pay  rent  in  fee  runs  with  the  land.  {See  3  Denio,  141 ; 
28  Wend.  506 ;  11  Barb.  592 ;  20  id.  269  ;  8  Selden,  506,  50T; 
2  iTcrn.  296,  300^0  803.)  (a) 

There  is  a  further  point  in  this  case,  which  is,  on  principle, 
equally  fatal  to  the  demurrer.  By  the  lease  from  Stephen  Van 
Rensselaer  the  landis  granted  in  fee,  "yielding  and  paying," 
a  yearly  rent  forever.  It  would  seem  rather  difficult  to  hold 
that  these  words  mean  any  thing  else  than  that  the  payment 
of  such  annual  rent  was  attached  to,  and  a  condition  of  the 
fee ;  for  breach  of  which  condition,  a  forfeiture  and  re-entry 
could  be  had  at  common  law,  without  the  subsequent  covenant 
for  a  re-entry.  And  I  cannot  see  why  the  assignee  of  the  lessee 
is  not  fully  within  the  spirit  of  Littleton's  rule,  {Litt.  §  374,) 
for,  though  "  he  never  sealed  any  part  of  the  indenture,"  he  is 
liable,  because  ^'inasmuch  as  he  entered  and  agreed  to  have  the 
lands  by  force  of  the  indenture,  he  is  bound  to  perform  the 
conditions  within  the  same  indenture,  t/*  Ae  wiU  have  the  land." 

(a)  An  assignment  by  the  lessor,  of  the  rent  of  leeaehold  premises,  creates 
sach  a  privity  of  estate  between  the  assignee  and  the  lessee  that  the  fimner  may 
maintain  a  snit  in  bis  own  name  for  the  rent  which  accrues  and  becomes  pay- 
able, while  such  privity  of  estate  exists.     {ChUds  ▼.  Clark^  8  Barb.  Ch.  52.) 
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There  are  several  diyiaioBs  of  points  made,  as  to  the  valid 
assignment  of  the  estate  in  these  rents,  and  of  the  right  to  sue 
for  these  rents.  But  it  can  hardly,  at  this  time  and  under  the 
eode,  be  held  that  the  plaintiff's  right  of  action,  (provided  the 
prior  portions  of  this  opinion  be  sound,)  is  even  questionable. 

The  demurrer  must  be  overruled, 

[BENasELAER  SpEciAL  Term,  April  14,  1856.     Govld^  JosUoe.] 


T1BBETT8,  Treasurer  of  the  Forestville  Division  No.  411,  Sons 
of  Temperance,  vs.  Blood  and  Tubes. 

Where  a  provakmory  note  is  the  properly  of  a  oompaoj  or  aasoctatloii,  compofled 
of  not  less  tban  seren  persons,  haying  a  tzeaaurer,  an  action  may  be  brought 
thereon,  in  the  name  of  such  treasurer. 

The  complaint  in  snch  action  need  not  state  the  names  of  seven  of  the  as- 
sociates. It  is  sufficient  if  it  avers  that  the  assooiatioQ  consists  of  seven  asso- 
dates,  and  npwanUu 

APPEAL  from  a  decision  made  at  a  special  term,  overmling 
a  demurrer  to  the  complaint.  The  complaint  stated  that 
one  Charles  Brown  was  the  treasurer  of  a  certain  association 
consisting  of  seven  associates  and  upwards,  in  the  town  of  Ebin« 
over,  known  as  Forestville  Division  No.  411,  Sons  of  Temper- 
ance. That  the  defendants,  on  the  2d  of  January,  1852,  made, 
executed  and  delivered  their  certain  promissory  note  in  writiag 
to  said  Brown,  the  treasurer  of  the  association,  and  duly  an* 
thorized  to  receive  it  on  behalf  the  association,  as  follows  i 
''Nine  months  after  date  we  jointly  and  severally  {Mromise  to 
pay  Charles  Brown,  or  bearer,  fifty  dollars,  and  interest  every 
three  months,  for  value  received.  Jan.  2,  1842."  That  the 
note  was  given  for  the  benefit  of  the  association,  and  was  and 
still  is  the  property  of  the  members  of  the  said  association,  and 
owned  by  the  said  members  in  common.    That  Henry  Tibbetts 
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i0  BOW  the  treasorer  of  the  said  Msodation,  and  is  the  i 
of  the  Baid  Brown ;  that  Tibbetts  is  now  the  holder  of  the  note^ 
as  the  treasurer  of  the  association,  and  for  and  on  behalf  of  the 
assoeiatioii,  d&a  6cc.  The  defendants  demurred^  stating  many 
grounds.    Those  relied  apon,  sufficiently  appear  in  the  opinion. 

George  Barker,  for  the  appellants.  L  The  complaint  al- 
leges the  note  to  be  the  property  of  seven  persons  with  others, 
owned  by  them  in  common,  none  of  whom  are  named  as  parties 
plaintiff.  The  action  should  have  been  brought  in  the  names 
of  the  owners, 

IL  The  plaintiff  has  no  interest  in  the  sulgect  matter  of  the 
suit.  The  acts  of  1849  and  1851,  allowing  actions  to  be  bnmght 
in  the  name  of  certain  officers  of  joint  stock  companies  and  as- 
sociations, relate  only  to  such  companies  and  associations  as 
are  organiied  by  some  special  or  general  statute ;  for  all  toI- 
UBtary  associations  are  mere  copartnerships.  (  WeUe  ^  WM 
V.  Gates  and  others,  18  Barb.  664.     CMyer  on  Part  h  1081.) 

IIL  If  the  legislature  intended  these  statutes  to  extend  to 
mere  Yoluntaiy  copartnerships,  the  statute  should  be  so  con- 
strued as  to  limit  the  priyilege  to  such  companies  as  were 
known  to  the  law  and  recognised  prior  to  the  passage  of  these 
acts ;  and  the  complaint  should  contain  arerments  showing  the 
character,  and  nature  and  manner  of  organisation  of  the  asso- 
tnation  suing  by  its  officer. 

lY.  These  statutes  caimot  extend  to  social^  moral  or  benevo- 
lent associations,  where  none  of  the  aims  and  objects  or  volun- 
tary obligations  of  the  associated  are  the  subject  of  legal 
enforcement,  and  where  the  effects  of  the  association  are  not 
liable  in  the  particular  suit  The  officer  suing  is  not  liable  for 
costs.    (iSWe  §  8,  oe^  0^1849.    Naakv.  RuaseU^b  Barb.^%.) 

y.  The  name  of  the  association  does  not  import  its  object ; 
and  calling  it  an  association,  without  stating  its  aim  and  object 
and*  manner  of  formaticni,  does  not  make  it  one  that  csa  be 
feeognised  by  law. 

YI.  The  complaint  should  state  the  names  of  at  least  seven 
of  the  sssociates,  so  that  the  defendant  can  take  issue  on  the 
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questioB,  whether  there  be  a  sufficient  number  of  associatee  to 
sae  by  their  officers. 

D.  Sherman^  for  the  respondent.  I.  The  first  ground  of  de- 
murrer is  not  authorized  by  the  code.  ({ 144.)  The  remedy  is 
by  motion  to  strike  out  the  complaint     (2  Sandf.  651.) 

IL  The  second  ground  of  demurrer  is  not  authorized  by  the 
code,  unless  it  comes  under  the  2d  sub.  of  sec- 144,  viz :  ^  That 
the  plaintiff  has  not  legal  capacity  to  sue,"  and  the  answef  to 
this  and  the  third  ground  of  demurrer  is,  that  the  statute  has 
expressly  given  every  association  like  that  named  in  the  com- 
plaint, authority  to  sue  in  the  name  of  its  treasurer^  {Sess. 
Laws  of  1849,  cA.  258;  and  Sess.  Laws  of  ISSlf  ch.  455.) 
It  is  not  the  treasurer  who  brings  the  suit.  The  Forestville 
Division  brings  the  action,  in  the  name  of  its  treasurer,  as  pro- 
vided by  statute.  If  the  Division  has  not  authorized  the  bring- 
ing of  the  suit,  the  remedy  is  by  motion  to  dismiss  it,  and  not 
by  demurrer. 

III.  The  only  important  question  raised  by  the  demurrer  is 
whether  the  act  of  1851  was  intended  to  apply  to  voluntary  as- 
sociations. It  was  not  intended  to  apply  to  religious  incorpo- 
rations, because  they  are  authorized  by  statute  to  sue  in  the 
name  of  the  trustees  thereof.  (1  R,  S.  1181,  }  4.)  Nor 
was  said  act  intended  to  apply  to  incorporated  societies  for 
benevolent,  charitable,  scientific  or  missionary  purposes,  be- 
cause such  societies  are  required  by  statute  to  have  a  corporate 
name,  and  to  sue  and  be  sued  in  such  name.  {Laws  oflSi&, 
ch.  319.)  Nor  was  the  act  intended  to  apply  to  any  incorpo- 
rated associations,  or  to  joint  stock  companies,  because  the  act 
of  1849  authorized  all  such  to  sUe  and  be  sued  in  the  name  of 
their  treasurer  or  president.  The  wording  of  the  act  of  1851 
shows  conclusively  that  it  wiiLS  not  intended  to  apply  to  incor- 
porations of  any  kind,  but  simply  to  companies  and  associations 
unincorporated,  because  it  speaks  of  the  persons  composing  the 
association  as  being  owners  of  the  property,  and  being  liable, 
as  individuals,  to  an  action  on  account  of  such  ownership.  Such 
language  would  not  apply  to  corporations.    Neither  the  words, 
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** company"  nor  *^ association"  usnally  mean  a  corporation,  and 
to  give  them  snch  meaning  in  this  statute  is  a  forced  and  un- 
natural conBtruction.  Words  must  be  used  in  their  most 
known  and  usual  signification,  unless  they  appear  plainly  to 
have  been  used  in  another  sense.  (1  Bouvier's  Institutes,  41. 
15  John.  358.)  It  is  a  matter  of  history,  that  a  few  years  prior 
to  1851,  there  sprung  up  in  this  state  a  number  of  thousands 
of  voluntary  associations,  known  under  different  names,  as 
divisions  of  Sons  of  Temperance,  Bechabites,  Good  Templars, 
Odd  Fellows'  lodges,  &c.  Each  association  had  a  treasurer  who 
was  required  to  give  bonds  for  the  safe  keeping  of  the  funds 
received  from  the  payment  of  weekly  dues  of  the  members,  and 
from  other  sources.  The  funds  of  these  associations  gradually 
accumulated,  and  in  the  country  towns  were  usually  loaned  out 
upon  promissory  notes,  like  that  named  in  the  complaint  in  this 
action.  As  some  of  these  fell  due,  and  were  not  paid,  the  ques- 
tion arose  as  to  how  their  collection  could  be  enforced;  The 
notes  or  securities  being  owned  by  all  the  members  of  each  as- 
sociation in  common,  it  became  necessary  to  sue  in  the  name 
of  all  the  members.  This  was  frequently  a  very  difficult  mat- 
ter, both  on  account  of  the  number  of  members  and  the  constant 
changing  of  membership.  The  subject  was  generally  discussed 
in  these  different  associations,  especially  among  those  located 
in  the  country,  and,  by  a  pretty  general  concert  of  action,  they 
petitioned  the  legislature  to  pass  a  law  so  that  suits  could  be 
brought  in  the  name  of  the  treasurer  or  president  of  each  asso- 
ciation, and  the  result  was  the  passage  of  the  act  of  1851,  re- 
ferred to  above. 

lY.  The  individuals  composing  such  an  association  are  per^ 
sonally  responsible,  to  the  full  extent  of  the  indebtedness  of  the 
association,  and  the  laws  respecting  them  and  oi'dinary  partner- 
ships are  the  same.  (  Wells  ^  Webb  v.  Gates  and  others^  18 
Barb.  554.) 

T.  It  was  not  necessary  to  allege  in  the  complaint  the  na- 
ture of  the  business  of  such  association,  nor  that  the  note  was 
given  in  a  lawful  business ;  nor  in  a  business  which  said  asso- 
ciation might  pursue ;  nor  was  it  necessary  to  set  forth  the 


654  OASES  IN  THE  SUPREME  COURT. 

TibbeiU  v.  Blood. 

consideration  of  the  note.  The  legal  preemption  is,  that  every 
promissory  note  is  given  in  the  coarse  of  business,  and  for 
value.  {Bank  of  Orleans  v.  Barry,  1  Denio^  116*)  These 
objections  can  only  be  taken  by  answer.  {The  Union  Mutual 
Ins.  Co.  V.  Osgood,  1  Duer,  707.) 

By- the  Court,  Marvin,  J.  The  principal  objection  made  by 
the  defendants  is  that  the  note  is  the  property  of  seven  or  more 
persons,  and  that  they  should  have  brought  the  action  in  their 
names,  as  plaintiffs ;  that  the  actioa  cannot  be  brought  in  the 
name  of  Tibbetts  as  treasurer.  This  position  is  nndonbtedly 
correct,  unless  the  statute  of  1851,  chap.  456,  applies  to  the 
casei  The  plaintiff's  counsel  insists  that  the  statute  does  ap- 
ply, and  does  not  claim  that  the  action  can  be  maintained  upon 
any  other  ground.  Let  us  proceed  at  once  to  an  examination 
of  the  statute.  It  is  an  act  to  extend  the  *'  act  in  relation 
to  suits  by  and  against  joint  stock  companies  and  aasociar 
tions"  to  companies  having  a  joint  or  common  interest  in 
property.  The  act  thus  extended  is  chap.  258  of  the  sesaioii 
laws  of  1849.  And  by  the  first  section  of  that  act  it  is  en- 
acted that  ^any  joint  stock  company  or  association,  consisting 
of  seven  or  more  shareholders,  or  associates,  may  sue  and  be 
sued  in  the  name  of  the  president  or  treasurer  for  the  time 
being,  of  such  joint  stock  company  or  association.  The  effect 
of  the  suit  is  to  be  the  same  as  though  it  was  prosecnted  in  the 
names  of  all  the  shareholders  or  associates.  The  act  of  1851 
declares  that  the  act  of  1849  is  thereby  extended  to  any  oomr 
pany  or  association  oomposed  of  not  less  than  seven  persons, 
who  are  owners  of,  or  have  an  interest  in,  any  property,  right 
of  action  or  demand,  jointly  or  in  common,  d>c. ;  and  that  the 
action  may  be  brought  and  maintained  in  the  manner  provided 
in  that  act. 

It  is  clear,  to  my  mind,  that  the  act  of  1849  does  not  inclnde 
this  case.  The  '<  Forestville  Division  No.  411,  Sons  of  Tem- 
perance," is  not  a  joint  stock  company  or  association,  within  the 
meaning  of  that  atet.  It  will  not  be  necessary  to  inquire  to 
what  uses,  in  this  state,  that  act .  may  be  apjdied.    The  act  of 
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1861  is  far  more  oomprehensive.  It  applies  to  any  company 
<Mr  assaciatioH  composed  of  not  less  thaa  seyen  persons  who 
are  owners  of,  or  have  an  interest  in,  any  property,  right  of 
action,  or  demand,  jointly  or  in  common,  &o. 

It  is  alleged  substantially,  in  the  eomplaint,  that  the  "  For* 
estville  Division  No.  411,  Sons  of  Temperance,"  is  an  associa- 
tion composed  of  seven  persons  and  upwards ;  that  the  note  w«s 
given  for  the  benefit  of  the  association  ;  that  it  is  the  property 
of  the  members  of  the  association  and  owned  by  them  in  com- 
mon. Tibbetts,  in  whose  name  the  action  is  brought,  is  the 
treasurer  of  the  association.  In  my  opinion  the  statement  au- 
thorizes the  action  to  be  brought  in  his  name.  The  statute 
does  not  designate  the  kind  of  company  or  association,  or  char- 
acterize it  in  any  manner,  so  as  to  show  or  indicate  that  it  was 
formed  for  any  purpose  of  business.  All  that  the  statute  re- 
quires is  that  the  persons  composing  the  company  or  association 
shall  be  owners  of,  or  have  an  interest  in,  any  property,  right 
of  action  or  demand|  jointly  or  in  common,  &c.  Associations 
mc^y  be  and  are  formed  for  business  purposes.  They  may  be, 
and  often  are,  formed  for  social  purposes ;  and  if  the  members 
organizing  the  association  are  seven  or  more  in  number,  and 
they  have  a  treasurer*  and  property,  or  rights  of  action,  or  de- 
mand, owned  by  them  jointly  or  in  common,  they  may  bring 
their  action  in  the  name  of  their  treasurer.  It  is  not  necessary 
that  they  should  be  partners.  Nor  is  it  necessary,  now,  to  say 
whether  the  act  will  apply  to  ordinary  commercial  partnerships. 
They  may  be  joint  tenants  or  tenants  in  common  of  the  proper- 
ty or  right.  If  they  have  become  an  association,  and  have  a 
treasurer,  they  may  bring  their  action  in  his  name.  Wells  if 
WdA  V.  Gates,  (18  Bath.  554,)  and  Nash  v.  Russell,  (5  id. 
554,)  are  not  applicable  to  the  present  case. 

Jt  does  not  appear  that  the  defendants  are,  or  ever  weroi 
members  of  the  association ;  nor  does  the  consideratbn  of  the 
note  appear.  The  presamption  is  that  it  was  given  upon  a 
sufficient  consideration. 

It  is  insisted  by  the  defendants'  counsel  that  the  complaint 
skould  state  the  names  of  at  least  seven  of  the  associates* 
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There  is  nothing  in  the  statute  requiring  this.  It  is  averred 
that  the  association  consists  of  seven  associates,  and  upwards. 
This  I  think  sufficient.  The  defendants  can  put  this  aver- 
ment in  issue,  if  they  wish  to  controvert  it. 

I  think  the  order  of  the  special  term  should  be  affirmed. 

[Erie   General   Term,    May  12,   1866.     Marvin,   Cfreen^  and   Bowm, 
Jnstioes.] 


The  People,  ex  rel  Porter,  vs.  The  City  op  Rochester. 

The  power  of  the  snpreme  court  to  review  the  proceedings  ofmimiQipal  oorporar 

tioDB,  upon  certiorari,  is  undoabted. 
How  &r,  and  in  what  cases,  the  court  will  exercise  this  power,  are  queatioos  ad- 
dressed to  its  sound  judicial  discreUon. 
The  writ  is  not  a  writ  of  right,  like  the  writ  of  error  at  common  law,  but  ahonld 
always  be,  and  generally  is,  allowed  for  good  cause,  and  granted  with  great 
care  and  circumspection, 
The  writ  should  not  issue  to  a  municipfil  corporation  to  remove  the  proceedings 
upon  an  assessment  for  the  construction  of  a  bridge,  without  notice,  and  with- 
out a  full  opportunity  for  the  respondents  to  show  cause  against  it. 
Under  the  188th  and  189th  sections  of  the  charter  of  the  city  of  Rochester,  b&- 
fbre  the  common  council  can  pass  the  final  ordinance  or  determination  to  make 
any  public  improvement  therein  referred  to,  the  following  steps  must  be  taken : 
1.  A  petition  must  be  presented  to  it,  from  a  majority  of  the  ownera  to  be  as- 
sessed for  such  improvement.  2.  Notice  of  such  application  must  be  published 
10  days,  in  two  daily  newspapers.  8.  Some  officer  must  be  directed  to  make  an 
estimate  of  the  expense.   4.  An  entry  must  be  made,  describing  the  part  or 
portion  of  the  city  to  be  assessed.  6.  A  notice  of  such  improvemoit,  the  esti- 
matad  expense  thereof,  and  the  portion  of  the  city  to  be  assessed  therefor,  and 
requiring  all  persons  interested  to  attend  at  a  time  appointed,  to  show  cause, 
&c.,  must  be  published. 
As  respects  the  first  requirement,  the  common*  council  must  see,  when  it  comes 
to  order  the  improvement  and  fix  the  limits  of  the  territory  to  be  assessed 
therefor,  that  a  minority  of  the  owners  of  properly  to  be  assess^  have  in  &ct 
petitioned  for  the  improvement  in  question. 
If  the  common  council  has  before  it  a  petition,  in  the  outset,  and  such  petition 
is  in  fkct  ascertained  by  them  to  be  signed  by  a  majority  of  the  owners  of  the 
property  to  be  assessed,  when  the  parts  or  portions  of  the  city  to  be  i 
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for  the  improTement  is  fixed,  that  is  a  substantial  compliaDoe  with  the  charter, 
and  all  the  compliance  practicable  in  such  a  case. 

When  the  common  counci]  has  referred  the  petitions  to  the  appropriate  commit- 
tee, to  ascertiin  the  facts,  and  the  committee  has  performed  its  duty,  and 
made  its  report  to  the  board,  which  is  followed  by  a  resolution  of  the  common 
council,  fixing  the  limits  of  the  territory  to  be  assessed,  and  asserting  that  a 
minority  of  the  owners  of  the  property  to  be  assessed  have  petitioned  for  the 
improvement,  the  common  council  must  be  deemed  to  have  duly  ascertained 
and  determined  that  fact ;  and  their  resolution  declaring  such  fact  is  to  be 
consideted  in  the  nature  of  a  Judicial  finding  in  pais^  on  that  subject.  T.  R. 
Strono,  J.  dissented. 

Bnough  being  presented  in  the  petitions,  with  the  report  of  the  committee  of  the 
common  council  thereon,  to  call  upon  the  common  council  to  exercise  their 
Judgment  on  the  jurisdictional  fkcts  essential  to  entitle  them  to  proceed  to  or- 
der the  improvement,  if  they  act  thereon  their  decision  is  final  and  conclusive 
on  that  question.    T.  R.  Strong,  J.  dissented. 

Persons  omiUng  to  raise  the  objection,  before  the  common  oouncQ,  that  the  peti- 
tions presented  to  the  common  council  do  not  in  fact  contain  the  signatures  of 
owners  of  property  to  be  taxed  for  an  improvement,  requisite  in  point  of  num- 
bers and  location  to  confer  jurisdiction,  when  called  upon  by  public  notice  from 
the  common  council  to  do  so,  are  estopped  from  raising  the  objection  after- 
wards. 

The  legislature  intended  that  the  action  of  the  common  council,  upon  and  after 
the  publication  of  the  notice  requiring  all  persons  interosted  to  attend  at  a 
specified  time,  and  show  cause  against  the  making  of  the  improvement,  should 
be  final  and  conclusive  upon  the  question  of  the  assent  of  a  majority  of  the 
persons  to  be  assessed. 

And  the  supreme  court,  upon  a  common  law  certiorari,  will  hold  the  action  of 
the  common  council  conclusive  upon  all  persons,  in  such  a  case,  unless  it 
clearly  appears  that  there  was  an  entire  and  palpable  absence  of  aU  evidence 
tending  to  confer  jurisdiction,  before  them.    T.  R.  Strong,  J.  dissented. 

Where  a  petition,  presented  to  the  common  council  of  Rochester,  praying  for  a 
local  assessment  for  the  construction  of  a  bridge,  contains  a  suggestion  in  re- 
spect to  the  ierriiory  to  be  embraced  in  the  assessment,  such  suggestion  is 
not  to  be  regarded  as  of  the  substance  of  the  petition,  or  in  the  light  of  a  con- 
dition, or  in  any  respect  binding  on  the  common  council. 

CERTIORARI  to  review  proceedings  upon  a  local  assessment 
for  the  constmction  of  a  bridge  across  the  Genesee  river. 
The  facts  appear  in  the  opinion  of  the  court. 

J.  C  Cochran  and  S.  Mathews,  for  the  relator.  I.  No  pre- 
sninption  can  be  made  in  favor  of  inferior  tribunals ;  their  ju- 
risdiction must  appear  on  the  face  of  their  proceedings.  {Cfratir 
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ite  Bank  v.  Treat,  6  Shep.  840.  Barrett  v.  Crane,  16  Verm. 
R.  246.  Bennett  v.  Burch,  1  Denio,  141.  Staples  v.  Fair- 
cAtZJ,  3  CVwn5. 41.  Wyman  v.  Mitchell,  1  Cowet^  316.  6ri/- 
6cr/  Y.  TAe  Cdurnbia  Turnpike  Co,,  3  7oA;i.  Caw.  107.) 

2.  The  common  council  is  an  inferior  tribunal,  and  baa  no 
power  or  jurisdiction  except  what  is  expressly  given  by  the 
statute.  {Hodges  v.  City  of  Buffalo,  2  Denio,  110.  Graves 
V.  Otis,  2  Hill,  467,  *cc  wo/c  p.  468.  iSAarp  v.  -S/ieir,  4  Ififl, 
76,  83.     iSftarp  v.  Johnson,  4  td.  92.) 

S.  And  even  in  collateral  proceedings  the  jurisdiction  must 
be  affirmatively  shown.  {See  last  two  cases;  Kennedy  v. 
Nernnan,  1  Sand^  187.) 

4.  This  rule  is  especially  enforced  when  the  proceedings  may 
divest  the  title  to  land,  as  in  this  case.  {Charter,  \h  225, 152, 
158, 154, 155,  and  see  the  above  cases,) 

5.  The  common  council  had  no  power  to  proceed  to  make  a 
local  assessment  for  the  bridge,  unless  first  requested  by  a  pe- 
tition signed  by  a  majority  of  the  owners  of  property  to  be  as* 
sessed.     {Charter,  §  188,  as  amended  by  Laws  of  1853,  p.  24.) 

6.  There  is  no  evidence  whatever  showing  that  the  petitions 
— such  as  they  were — ^were  signed  by  a  majority  of  the  owners 
of  property  in  the  district  assessed.  And  this  must  be  shown 
by  the  corporation,  affirmatively.  {See  15  Barb.  286 ;  3  Seld. 
428 ;  1  id.  568.)  The  petitions  were  presented  in  June,  and 
were  referred  to  the  street  committee.  On  the  7th  August  the 
chairman  of  that  committee  reported,  "  that  they  had  carefully 
examined  into  the  matter  and  ascertained  that  said  petitions 
were  signed  by  a  majority  of  the  owners  of  property  to  be  as- 
sessed for  the  construction  of  such  bridge."  This  is  all  the 
evidence  on  the  subject.  As  the  committee  had  nothing  before 
them  on  the  subject  of  boundary  but  the  petitions,  and  as  the 
common  council  had  not  then  fixed  any  boundary,  the  committee 
must  have  alluded  to  the  lines  stated  in  the  petitions  or  nothing, 

7.  This  question  of  boundary  was  a  jurisdictional  fact.  It 
must  have  been  fixed  before  the  common  council  had  power  to 
act  at  all  in  the  premises.  {See  4  Hill,  87,  88,  9.)  Because, 
if  the  boundary  was  not  definitely  known,  it  would  be  impoesi* 
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ble  to  tell  what  number  of  petitioners  wonld  constitute  %  majoritj. 
It  is  absurd  to  say  that  the  common  council  could  fix  the  boun* 
darj  before  they  had  acquired  jurisdiction^  or  that  they  could 
thus  give  themselves  jurisdiction  by  passing  a  resolution.  (2 
Keman,  578.) 

8.  If  then  the  common  council  must  know  the  boundaries  to 
be  assessed,  in  order  to  determine  the  question  of  majority,  it 
necessarily  follows,  that  there  are  only  two  ways  in  which  the 
boundaries  of  a  local  assessment  can  be  fixed :  (1.)  Where  it  is 
determined  by  law^  as  in  the  case  of  opening  a  local  street. 
(2.)  In  all  other  cases  it  must  be  fixed  by  the  petition  itself. 

9.  In  this  case  the  law  does  not  fix  any  boundary,  and  it 
could  only  be  determined  by  the  petitions  themselves 

10.  As  the  petitions  all  specify  different  boundaries,  and  as 
no  one  boundary  is  agreed  upon  by  a  majority,  the  petitions 
are  all  void  as  a  basis  of  jurisdiction. 

11.  Besides,  the  common  council  arbitrarily  fixed  a  boundary, 
difiering  from  all  the  petitioners,  thus  releasing  all  the  signers. 
{See  Graves  v.  O/w,  2  JGBZZ,  466 ;  see  also  Sharp  v.  Speir,  4 
id.  87,  88.) 

12.  There  was  no  evidence  showing  that  the  persons  signing 
the  petitions  owned  a  foot  of  land  in  the  district  assessed.  They 
do  not  even  describe  themselves  as  owners.  They  may  pay 
taxes  as  occupants  or  owners  of  personal  property.  {See  4 
mil,  97.) 

13.  The  petitions  were  presented  in  the  month  of  June,  and 
asked  to  have  a  tax  levied  not  exceeding  $7000,  in  addition  to 
the  amount  then  appropriated^  and  suggesting  certain  bounda- 
ries for  the  assessment.  On  the  7th  of  August  following,  the 
common  council  complied  with  the  prayer  of  the  petitbns  so 
&r  as  to  raise  $5000  for  the  bridge,  but  making  it  a  general 
tax.  The  petitions  thereby  became  functus  officioy  and  could 
not  be  used  as  the  basis  of  further  action.  We  cannot  presume 
that  the  petitioners  desired  to  have  from  $12,000  to  $16,000 
appropriated  for  the  bridge  instead  of  $7000. 

14.  The  common  council  also,  by  their  resolution  of  August 
7,  show  that  they  did  not  pretend  to  make  the  petitions  in  any 
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way  the  basis  of  further  ax^tion.  (1.)  They  prescribed  boonda^ 
ries  differing  from  the  petitions.  (2.)  They  determined  to  raise 
$11,000  mstead  of  $7000,  besides  the  $5000  \  making  $16,000 
in  all. 

15.  The  legislature  having  passed  a  special  act,  conferring 
special  authority  on  the  common  council  in  regard  to  this  par- 
ticular bridge,  and  limiting  the  amount  to  be  raised,  repealed 
by  implication  the  power  of  the  common  council  to  raise  money 
in  any  other  way,  or  for  any  larger  amount.  When  the  $5000 
was  raised  their  power  was  exhausted.  {Laws  1855,  p.  827,  $  3.) 
The  general  act  gives  the  common  council  power  to  construct 
bridges.  {Charter,  i  185.)  But  in  regard  to  this  bridge  they 
only  have  power  to  aid  in  constructing,  (as  it  is  a  county  and 
city  bridge,)  and  that  to  the  extent  of  $5000.  (2  Keman,  220.) 
The  fact  that  the  legislature  have  stated  how  they  shall  raise 
the  money,  does  not  give  by  implication,  power  to  raise-  more 
money  in  some  other  way. 

16.  The  petitions  are  also  void  because  they  do  not  request 
the  improvement  to  be  made,  but  merely  ask  that  a  tax  be  lev- 
ied. The  requirements  of  the  statute  must  be  strictly  complied 
with.     {Charter,  h  188,  as  amended  ;  Laws  of  1853,  p.  24.) 

John  C.  Chumasero,  for  the  defendants.  1.  The  remedy 
chosen  by  the  relator  is  not  the  proper  one,  for  various  reasons. 
A  certiorari  will  not  lie  to  any  inferior  tribunal,  except  to  re- 
move proceedings  which  still  remain  before  it     (1  Hillj  198.) 

In  this  case  the  common  council  have  taken  aU  the  proceedings 
which  the  nature  of  the  case  admits  of;  their  action  in  this 
matter  is  spent,  and  the  matter  has  so  far  passed  from  their 
hands,  that  they  have  no  further  control.  The  assessment  is 
in  the  hands  of  the  treasurer  for  collection ;  none  of  the  pro- 
ceedings now  remain  before  the  common  council  (2  £Rtt,  9.) 
And  this  writ*  will  not  lie  to  a  ministerial  officer,  (e.  g.  a  colleo- 
tor  of  taxes,)  for  the  purpose  of  examining  his  right  to  proceed 
upon  process  under  which  he  is  acting.  (1  HUl,  198.)  Nor 
will  a  writ  of  prohibition  lie  in  such  a  case.     {Id.) 

2.  The  court  will  not,  for  prudential  reasonsi  unless  an  impe- 
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rioQS  necessity  exists,  allow  or  sustain  the  nrrit,  espeeiallj 
where  the  party  has  his  remedy  by  action ;  and  even  in  some 
cases  where  such  remedy  does  not  exist  it  has  been  refused. 
(1  and  2  Hill^  before  cited.) 

8i  This  court  will  not  try  the  question  of  fact ;  and  as  the 
return  shows  conclusively  that  the  common  council  has  jurisdic- 
tion, it  is  a  full  and  perfect  answer  to  the  affidavit  of  the  relator, 
even  if  such  affidavit  is  to  be  taken  into  consideration  on  the 
argument,  which  we  deny,  its  object  and  purpose  being  merely 
to  furnish  evidence  upon  which  to  found  the  writ,  which  is  its 
only  legitimate  object. 

4.  The  question  whether  the  petition  for  the  improvement  was 
a  majority  petition,  was  entirely  within  the  province  of  the  com- 
mon council  to  decide.  This  they  have  decided,  and  that  after 
making  every  reasonable  effort  to  ascertain  the  fact,  and  using 
all  the  means  within  their  power  for  that  purpose. 

5.  Section  188  does  not  apply  to  bridges.  The  language  must 
be  constru^  in  pari  materia  ;  and  besides,  it  only  applies  to 
mere  local  assessments.  ( Vide  §  188  in  connection  with  §  190.) 
Section  184  gives  the  common  council  general  jurisdiction,  and 
if  applicable  at  all,  §  188  merely  limits  its  exercise. 

6.  If  the  assessment  in  question  be  void  for  any  reason,  this 
not  being  a  writ  of  right,  but  of  favor  merely,  the  parties  com- 
plaining should  be  left  to  their  remedy  by  action.  As  the  facts 
are  now  presented,  but  one  objector  appears  :  non  constat  but 
that  all  the  other  persons  assessed  are  ready  and  willing  to  pay 
their  assessed  share  of  the  improvement  for  which  so  many  have 
petitioned  ;  and  this  court  will  not,  for  prudential  reasons  alone, 
declare  the  assessment  void,  under  these  proceedings,  but  leave 
each  party  to  contest  the  same  or  not,  as  he  may  deem  best. 
(5  Barb.  48.  15  Wend.  195.)  And  there  is  the  strongest 
evidence  that  all  the  other  parties  assessed  are  satisfied,  for  it 
appears  by  the  return,  that  although  notice  of  the  hearing  of 
appeals  under  section  218,  was  duly  given  and  published,  no 
one  appeared  to  oppose,  and  the  assessment  was  ratified  and 
confirmed  without  opposition ;  and  §  219,  is  in  these  words, 
"  Every  assessment  so  ratified  and  confirmed  by  the  common 
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council,  shall  be  final  and  conclusive."  We  submit,  that  the 
party  not  appearing  to  oppose,  waived  all  objections,  and  con- 
ceded the  correctness  and  validity  of  the  proceedings,  and  can- 
not now  complain.  In  the  case  of  assessors,  acting  as  a  jadicial 
body,  the  revised  statutes  exempt  certain  property  from  taxa- 
tion, e.  g,  a  portion  of  the  property  of  ministers  of  the  gospel, 
yet  if  the  assessors  tax  property  exempted  by  statute,  and  over 
which  they  have  no  jurisdiction,  this  court  will  not  interfere. 
The  party  by  not  appearing  to  contest  waives  his  rights. 

W.  F.  Cogswell,  same  side.  1.  The  return  is  conclusive; 
and  unless  it  shows  a  want  of  jurisdiction  tho  proceedings  will 
not  be  disturbed.    (20  Weiid.  625.) 

2.  Nothing  appears  upon  the  return  that  shows  a  want  of  ju- 
risdiction. For  aught  that  appears,  the  only  persons  who  own 
property  to  be  assessed,  are  the  subscribers  of  the  several  pe- 
titions. 

8.  The  suggestion  contained  in  the  petition  is  a  yiere  recom- 
mend to  the  common  council,  as  to  the  territory  to  be  assessed. 
No  condition  is  imposed  or  sought  to  be.  The  petitioners  de- 
sire the  improvement,  and  their  suggestion  is  put  in  for  the  con- 
sideration of  the  common  council. 

4.  The  territory  assessed  is  that  suggested  by  sundry  of  the 
petitioners,  and  the  court  cannot  see  that  the  petitioners  whose 
suggestion  is  thus  heeded,  are  all  the  property  owners  of  the 
district  thus  to  be  assessed,  much  less  that  they  are  not  a  ma- 
jority. 

5.  The  section  (188)  of  the  city  charter,  which  it  is  supposed 
limits  the  action  of  the  defendant,  has  no  reference  to  such  an 
improvement  as  the  building  a  bridge  over  the  Genesee  river. 
It  refers  only  to  purely  local  improvements,  of  a  kindred  nature 
with  those  specifically  named  in  the  section.  "  O&er  expensive 
works,"  must  be  construed  in  pari  materia  with  streets,  lanes^ 
alleys  and  sewers,  dfcc. 

6.  If  section  188  is  applicable  to  the  case  before  the  court, 
then,  as  the  jurisdiction  of  the  common  council  depended  upon 
matters  which  they  were  to  ascertain  and  decide,  in  relation  to 
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whieli  there  is  not  only  no  requirement  that  proofs  shall  be  taken, 
bat  no  power  or  way  of  taking  proo&  that  can  be  certified,  their 
action  is  conclusive.  (1  Selden,  568.  Opinion  of  Ruggles,  J. 
572.  1  Brod.  ^  Bing.  432.  2  Virg.  Cases,  268.  23  Wend. 
277,  288.    5  Bum's  Justice,  Chitty's  erf.  340.) 

7.  If  this  action  is  not  conclusive,  as  there  is  no  possible  way 
that  the  court  can  be  certified  of  the  evidence  of  the  facts  upon 
which  the  common  council  decided,  the  remedy  of  the  relator, 
if  he  considers  himself  aggrieved,  is  misconceived.  (17  Wend. 
464.  23  irf.  277.)  The  case  in  2  Hill,  88  and  92,  and  4 
Hill,  was  an  action  where  the  court  can  inquire  into  extraneous 
facts  by  trial  before  jury.  Here  there  is  no  way  of  trying 
the  facts. 

8.  This  court  will  not  undertake  to  supervise  the  proceedings 
of  a  public  or  private  corporation  on  certiorari,  but  will  leave 
the  parties  aggrieved  to  their  remedy  by  action.  (2  HiU,  9. 
Id.  14.    23  Wend.  277.) 

9.  A  certiorari  will  never  be  issued  where  there  is  another 
remedy.  (1  Hill,  674.  5  Hill,  264.)  Nor  when  the  public 
exigencies  require  that  it  shall  be  withholden. 

10.  Notice  of  the  intended  improvement  having  been  given, 
and  all  parties  having  been  required  to  show  cause,  and  no  one 
appearing  to  oppose,  all  persons  will  be  regarded  as  having  had 
their  day  in  court,  and  the  action  of  the  common  council  holden 
final ;  or  2d,  as  having  assented  that  the  petition  was  that  of  a 
majority.  Good  faith  will  not  permit  them  to  lie  by  until  large 
expense  has  been  incurred,  and  the  liability  of  the  city  fixed  by 
a  large  contract,  the  advantage  of  having  the  bridge  built  se- 
cured, and  then  come  forward  with  an  objection  for  the  first 
time,  which  they  should  have  urged  in  limine.  To  allow  this 
would  be  to  allow  the  relator  to  set  a  trap  for  the  common  coun- 
cil. "  He  that  is  silent  when  conscience  requires  him  to  speak, 
shall  not  be  heard  to  speak  when  conscience  requires  him  to  be 
Bilenf 

11.  Section  188  is  repealed  quoad  this  improvement,  if  it 
ever  applied  by  section  8  of  the  act  amending  the  charter,  pass- 
ed AprU  18, 18^5. 
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Smith,  J.  The  office  of  a  common  lair  certiorari  is  to  bring 
up  for  review  the  proceedings  of  subordinate  tribunals,  that 
this  court  may  see  that  such  tribunals  keep  within  the  limits  of 
their  acknowledged  jurisdiction.  Since  the  decision  of  Bird- 
sail  v.  Phillips,  (IT  Wend.  464,)  the  court  has  been  accustom- 
ed in  examining  the  return  to  these  writs,  .to  confine  its 
decisions  to  mere  jurisdictional  facts,  although  in  respect  to 
proceedings  between  landlord  and  tenant,  and  under  the  insol- 
vent acts,  and  other  cases  where  the  statute  gives  the  writ,  it 
has  been  since  repeatedly  held  that  the  return  properly  brings 
up  for  review  the  subsequent  legal  decisions  and  the  final  adju- 
dication. Such  is  now  the  settled  law,  by  the  decision  of  the 
court  of  appeals  in  Morewood  v.  Hollisier,  (2  Seld.  309.)  To 
exercise  a  supervisory  power  over  the  proceedings  of  all  inferior 
magistrates  and  tribunals,  to  restrain  them  fix)m  the  exercise  of 
authority  not  conferred  by  law,  and  to  reverse  their  proceedings 
when  their  jurisdiction  has  been  transcended,  is  one  of  the 
most  important  duties  of  this  court.  The  power  to  review  the 
proceedings  of  municipal  corporations  in  this  court  is  undoubted, 
(20  John.  430.  2  Wend.  395,  230,  277,)  How  far  and  in  what 
cases  the  court  will  exercise  this  power  are  questions  addressed 
to  its  sound  judicial  discretion.  The  writ  is  not  one  of  rights 
like  the  writ  of  error  at  common  law,  but  should  always  be,  and 
generally  is,  allowed  for  good  cause,  and  granted  with  great 
care  and  circumspection.  While  I  maintain  the  power  to  issue 
the  writ  to  review  all  jurisdictional  facts  where  private  rights 
are  to  be  afiected  and  burdens  imposed  by  the  corporate  act 
complained  of,  I  agree  with  Judge  Goweq,  in  2  HUl,  28,  In  the 
matter  of  Mount  Morris  Square,  that "  in  general  we  ought 
not  to  allow  the  writ  when  assessments  of  taxes  or  awards  of 
damages  are  in  question  which  affect  any  considerable  number 
of  persons.  If  there  be  a  want  of  jurisdiction  even  in  the 
judicial  act  sought  to  be  reviewed,  or,  in  other  words,  if  there 
be  excess  of  legal  power  by  which  any  person's  rights  may  be 
injuriously  affected,  an  action  lies  ;  and  it  is  much  better  that 
he  should  be  put  to  this  remedy  than  that  the  whole  proceed- 
ings should  be  arrested,  and  perhaps  finally  reversed,  for  such  a 
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cause."  In  the  ease  of  TTie  People  v.  Siipervisoi^s  of  Allegany^ 
(16  Wend.  198,)  the  certiorari  was  quashed,  upon  a  very  able 
opinion  of  judge  Sronson  showing  that  the  writ  ought  not  to 
be  issued  to  review  the  acts  and  proceedings  of  a  board  of  su- 
pervisors,'in  levying  taxes.  That  it  was  not  a  writ  ex  dehito 
justitia;  that  it  ought  not  to  issue  without  good  cause  shown, 
and  that  great  public  detriment,  or  inconvenience  might  result 
from  interfering  with  the  proceedings  of  special  bodies  like  su- 
pervisors, commissioners  of  highways  and  the  like — consider- 
ations which  should  always  be  taken  into  account  by  the  court 
in  allowing  these  writs.  In  The  People  v.  The  Mayor  of 
New  York,  (2  Hilly  11,)  the  same  learned  judge  says,  "  If  it 
were  not  for  a  few  modem  cases  I  should  be  of  opinion  that  we 
have  no  authority  to  supervise  in  this  way,  the  acts,  ordinances 
and  proceedings  of  the  corporation  of  the  city  of  New  York,  or 
indeed  of  any  other  corporation  public  or  private."  In  the  same 
case  the  same  judge  says,  <*  The  allowance  of  the  writ  rests 
in  the  sound  discretion  of  the  court,  and  it  has  been  often  denied 
when  the  power  to  issue  it  was  unquestionable,  and  where  there 
was  apparent  error  in  the  proceedings  to  He  reviewed ;  an4  if  it 
has  been  improperly  awarded  it  is  not  too  late  to  correct  the 
error,  after  a  return  and  hearing  on  the  merits."  (15  Wend. 
198.    1  Hill,  195,  200.) 

In  accordance  with  these  views  I  should  be  inclined  to  quash 
or  supersede  the  writ  in  this  case,  without  examining  the  merits. 
Certain  I  am  that  the  writ  should  not  issue  to  a  municipal  cor- 
poration, as  in  this  case,  without  notice  and  without  a  full 
opportunity  for  the  respondents  to  show  cause  against  it  and 
bring  to  the  consideration  of  the  court  such  facts  as  may  exist 
in  each  case  calculated  and  proper  to  influence  its  discretion  in 
allowing  the  writ.  But  the  return  is  here,  and  I  will  therefore 
proceed  to  examine  the  merits,  as  it  may  be  best  for  th'e  in- 
terests of  the  city,  and  may  tend  to  stop  litigation  about 
the  assessment  in  question,  to  have  the  questions  raised 
and  discussed  here,  passed  upon  by  the  court.  The  certiorari 
requires  the  respondents  to  certify  and  return  all  papers,  peti- 
tions, documents  and  proceedings  under  their  control,  concem- 
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iDg  the  Gonstrnction  of  a  saspension  bridge  aeross  the  Genesee 
rirer,  or  relating  to  any  assessment  for  the  constmction  of  such 
bridge,  npon  nrhich  any  action  had  been  had  by  the  respondents. 
The  retnrn  shoirs  the  presentation  of  petitions  to  the  common 
council  and  their  proceedings  thereupon  in  ordering  the  con- 
Btmction  of  such  bridge  and  directing  the  assessment  to  be 
made,  to  defray  the  expense  of  constructing  the  same,  which, 
so  &r  as  they  are  material,  will  be  noticed  hereafter.  The 
power  of  the  common  council  of  Rochester  to  order  the  inn 
provement  in  question  was  not  denied  on  the  argument,  and  is 
undoubted.  The  question  mainly  discussed  was  whether  they 
had  taken  the  requisite  preliminary  steps  to  acquire  jurisdiction 
to  pass  the  proper  ordinances  for  that  purpose.  Section  188  of 
the  charter  of  the  city  of  Rochester  provides  ''That  the  oom^ 
mon  council  shall  not  proceed  to  open,  widen  or  improve  streets, 
lanes  and  alleys,  or  make  sewers  or  other  expensive  works,  until 
first  requested  by  a  majority  of  the  owners  of  the  property  to 
be  assessed  for  such  improvement,  nor  until  at  least  ten  days' 
previous  notice  shall  be  given  by  the  common  coimcil,  by  pub* 
lishing  the  same  in  two  or  more  newspapers  published  in  said 
city,  stating  that  such  application  is  pending  before  the  ccmu- 
mon  council,  and  specifying  the  time  at  which  final  action  will 
be  taken.  Sections  189  and  190  provide  that  ^  before  the  cobi* 
mon  council  shall  determine  to  make  any  such  improvement 
they  shall  make  an  order  directing  some  ofBcer,  to  be  designated, 
to  ascertain  and  report  to  the  common  council  an  estimate  of 
the  expense  thereof,  and  they  shall  then,  by  an  entry  in  their 
minutes,  describe  the  portion  of  the  city  which  they  deem  proper 
to  be  assessed  for  the  expense  of  such  improvement.  They  shall 
cause  notice  to  bo  published  in  one  or  more  of  the  daily  papers 
for  one  week,  specifying  such  improvement,  the  estimated  ex^ 
pense  thereof,  and  the  portion  or  part  of  the  city  to  be  assess* 
ed  for  such  expense,  and  shall  require  all  persons  Interested  in 
the  subject  matter  of  such  improvement  to  attend  the  common 
council  at  the  time  appointed  in  such  notice.  At  the  time  ap^ 
pointed  in  such  notice  the  common  council  shall  proceed  to 
hear  the  allegations  of  the  owners  and  occupants  of  hooses 
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and  lots  situated  within  the  portion  or  parts  of  the  city  so  de- 
scribed as  aforesaid,  and  after  hearmg  the  same  shall  make 
sach  farther  order  in  respect  to  such  improyement  as  they  shall 
deem  proper."  Under  these  three  sections  of  the  charter, 
before  the  common  council  can  make  the  final  ordinance  or  de- 
termination to  mi^e  any  such  public  improvement  as  is  therein 
referred  to,  the  following  things  are  to  be  done  and  in  the  order 
Allowing :  1st.  A  petition  must  be  presented  to  it  from  a  ma- 
jority  of  the  owners  to  be  assessed  for  such  improyement. 
2d.  Notice  of  such  application  must  be  published  ten  days  in 
two  daily  newspapers.  3d.  Some  officer  must  be  directed  to 
make  an  estimate  of  the  expense.  4th.  An  entry  must  be 
made  describing  the  part  or  porti(Hi  of  the  city  to  be  assessed, 
fith.  Notice  of  such  improvement,  the  estimated  expense  thereof 
and  the  portion  of  the  city  to  be  assessed  therefor,  and  requir- 
ing all  persons  interested  to  attend  at  a  time  appointed  to  show 
cause  d&c.,  must  be  published.  All  these  steps,  as  appears  from 
the  return,  were  in  due  form  taken  by  the  common  council,  ex- 
cept the  first  The  point  of  discussion  on  the  argument,  and 
the  chief  ground  on  which  the  writ  was  sued  out  and  allowed, 
was  that  the  provision  requiring  a  petition,  signed  by  at  least  a 
majority  of  the  owners  of  property  to  be  assessed,  to  be 
presented  to  the  common  council,  was  not  complied  with.  The 
return  shows  that  nine  several  petitions  were  presented  to  the 
common  council  before  they  proceeded  to  act  in  respect  to  the 
improvement  in  question,  with  about  eight  hundred  names 
thereto  attached,  asking  for  the  improvement.  The  form  of 
one  of  the  petitions  is  as  follows : 

''To  the  honorable  the  common  council  of  the  city  of 
Rochester. 

The  subscribers,  taxpayers  in  the  district  proposed  to  be 
assessed,  respectfully  request  your  honorable  body  to  levy  a 
tax  sufficient  to  pay  the  cost  of  building  a  suspension  bridge 
over  the  river,  below  the  lower  falls,  beyond  the  amount  now 
appropriated  therefor,  and  not  exceeding  seven  thousand  dol- 
lars. They  suggest  that  the  territory  be  bounded  north  by 
the  north  line  of  the  city ;  east  by  the  east  line  thereof  and 
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GlintoQ  street;  west  by  the  Erie  canal,  and  south  by  Brown 
and  Gorham  streets." 

The  petitions  were  all  in  the  same  form,  except  that  the 
suggestion  at  the  close  in  respect  to  the  territory  to  be  as- 
sessed, was  in  some  of  them  slightly  varied  as  to  its  extent. 
The  suggestion  at  the  close  of  the  petition  cannot  be  regarded, 
I  think,  as  of  the  substance  of  the  petition,  or  in  the  light 
of  a  condition.  It  is  a  mere  suggestion  without  force,  and  in 
no  respect  binding  on  the  common  council.  The  substance 
of  the  petition  must  be  deemed  a  request,  under  section  188, 
by  the  signers,  to  the  common  council,  to  make  the  improyement 
in  question.  We  have^  then,  petitions  signed  by  800  persons 
describing  themselves  as  taxpayers,  asking  the  common  coun- 
cil to  levy  a  tax  sufficient  to  pay  the  cost  of  building  the  bridge, 
&e.  Sefore  the  common  council  acted  at  all  on  the  subject,  as 
they  state  in  their  return,  these  petitions  had  been  presented 
and  been  duly  referred  to  the  committee  on  streets,  bridges 
and  public  improvements,  the  chairman  of  which  reported,  be- 
fore any  further  proceeding  was  had,  except  to  direct  the  city 
superintendent  to  estimate  the  expense  of  the  improvement, 
that  the  said  committee  had  carefully  examined  into  the  matter 
and  ascertained  that  said  petitions  were  signed  by  a  majority 
of  the  owners  of  the  property  to  be  assessed  for  the  construc- 
tion of  such  bridge  ;  which  report  was  accepted.  This  report 
was  of  course  hypothetical ;  for  the  extent  of  the  territory  to 
be  assessed  had  not  then  been  legally  determined  or  fixed  by 
any  appropriate  resolution,  but  it  was  doubtless  based  upon  the 
action  contemplated  to  succeed  the  making  of  such  report,  and 
must  be  construed  in  connection  with  the  resolution  introduced 
at  the  same  sitting  of  the  common  council,  by  the  same  alder- 
man, and  passed  unanimously,  fixing  the  limits  of  the  territory 
to  be  assessed  for  the  proposed  improvement,  and  declaring  that 
the  common  council  had  been  requested  by  a  petition  signed  by 
a  majority  of  the  owners  of  property  to  be  assessed  therefor,  to 
proceed  to  the  construction  of  the  said  bridge,  and  directing  the 
publication  of  the  requisite  notice  for  all  persons  interested  to 
show  cause  against  it  at  the  time  therein  fixed  for  that  purpose. 
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There  is  an  obvious  incoDsistency  in  the  provisions  of  these 
three  sections,  188, 189  and  191,  in  restraining  the  action  of  the 
common  council  until  the  improvement  contemplated  is  asked 
for  by  a  majority  of  the  owners  to  be  assessed  therefor,  and 
making  the  action  of  the  board  in  the  fourth  division  above  given 
of  the  preliminary  proceedings  to  confer  jurisdiction,  to  follow 
such  petition,  the  territory  not  having  before  been  in  any  wise 
ascertained  from  which  the  petition  is  to  come,  or  in  which  the 
petitioners  must  reside.  Literally  these  provisions  cannot  be 
carried  out  together,  for  the  first  comes  last  and  the  last  in 
some  degree  first.  The  three  8e6tions  must  be  construed  to- 
gether, so  as  to  have  a  practical  effect. 

The  inconsistency  doubtless  arose  in  the  original  enactment 
of  section  188,  to  meet  the  improvement  of  a  single  street  or 
the  construction  of  a  sewer  or  the  like,  when  it  was  apparent 
xho  was  to '  be  benefited  ;  that  is  to  say,  all  the  inhabitants  on 
the  street  or  in  the  neighborhood  of  the  sewer.  The  section 
was  never  designed  for  so  extensive  an  improvement  as  this 
bridge.  It  must,  however,  be  construed  as  the  common  coun- 
cil have  practically  construed  it  in  this  case.  The  common 
•  council  must  see,  when  it  comes  to  order  the  improvement 
and  fix  the  limits  of  the  territory  to  be  assessed,  that  a  ma- 
jority of  the  owners  of  property  to  be  assessed  therefor  have 
in  fact  petitioned  for  the  improvement  in  question.  If  they 
have  a  petition  in  the  outset,  as  they  had  here,  and  such  pe- 
tition is  in  iact  ascertained  by  them  to  be  signed  by  a  ma- 
jority of  the  owners  of  the  property  to  be  assessed,  when  the 
part  or  portion  of  the  city  to  be  assessed  for  the  said  improve- 
ment is  fixed,  that  is  a  substantial  compliance  with  the  sections 
of  the  charter,  and  all  the  compliance  practicable  in  such  a  case. 
When  the  common  council,  on  the  7th  of  August,  passed  the 
resolution  fixing  the  limits  of  the  territory  to  be  assessed,  and 
asserted  in  the  resolution,  as  above  stated,  that  a  majority  of 
the  owners  of  the  property  to  be  assessed  for  the  said  improve- 
ment bad  petitioned  therefor,  they  must  be  deemed  to  have 
duly  ascertained  and  determined  that  fact.  Their  resolution 
declaring  such  fact  must  be  considered  in  the  nature  of  a  judi- 
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dal  finding  in  pais  on  that  subject.  It  wis  rightftilly  re- 
garded by  the  oommon  council  as  a  juriBdietioDal  qnestton. 
They  referred  these  petitions  to  the  appropriate  committee  to 
ascertain  the  fiiets,  and  the  committee  did  so,  and  made  s 
report  to  the  board  on  the  subject,  and  this  was  immediately 
followed  by  the  resolution  aforesaid  finding  the  &ct  or  declanng 
it  to  be  in  conformity  with  such  reports. 

This  finding  ought  to  be,  and  I  think  is,  conelusiye  on  that 
question,  in  all  places.  The  common  council  were  called  upon 
to  decide  on  the  &ets  upon  which  their  jurisdiction  depended, 
and  we  cannot  say  from  any  eridence  returned  to  us  that  they 
decided  erroneously.  If  the  cbmmcm  couneir  were  a  subordi- 
nate judicial  body,  and  we  had  the  right  to  reverse  their  de- 
cisions as  we  do  the  legal  decisions  of  infericnr  courts  upon  appeal, 
we  should  hold  their  decision  of  such  a  question,  upon  such 
eridence  as  they  had  here,  conelusiye  until  reversed  in  d^e 
form.  But  the  office  of  a  common  law  writ  of  certiorari,  as  we 
hare  before  seen — except  when  some  statute  gives  the  writ — ^is 
not  to  review  erroneous  legcU  decisions  of  inferior  tribunals,  but 
to  set  them  aside  for  on  entire  want  of  jurisdietiofu  If  no 
petition  had  been  presented  to  the  common  council,  as  required 
in  the  188th  section  of  the  charter,  their  proceedings  would  be 
clearly  and  palpably  without  jurisdiction,  and  we  might  reverse 
them ;  but  not  when  they  had,  as  in  this  instance,  petitions, 
and  had  acted  upon  them  carefully  and  in  an  appropriate  man- 
ner, and  finally  decided  that  they  were  sufficient  to  entitle 
them  to  act  in  conformity  with  the  prayer  thereo£ 

The  distinction  I  have  made  between  the  case  where  there 
is  no  evidence  or  facts  upon  which  to  base  jurisdiction  before 
the  officers  or  tribunal  called  upon  to  act,  and  the  case  where 
there  is  some  evidence  tending  to  establish  the  requisite  fiicts, 
and  calling  upon  the  tribunal,  or  officer,  to  pass  upon  its  suffi- 
ciency or  weight  to  establish  the  fact  in  questicm,  is,  I  think, 
a  sound  one,  and  supported  in  effect  by  the  decisions  in  the 
following  cases  :  6  Crancfi,  173 ;  Betts  v.  Bagley,  (12  Pick. 
672;)  Birdsall  v.  PhiUips,  (17  Wend,  464;)  .20  id.  779,  780, 
opinion  of  Judge  Cowen,  and  In  matter  of  Faulkner,  (4  jETatt, 
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598.)  In  this  last  case  Judge  Bronson  aays;  <^  Enough  was 
proyed  to  call  upon  the  officer  for  the  exercise  of  his  judg- 
ment upon  the  weight  and  importance  of  the  evidence,  and  if 
be  erred  in  the  decision  of  a  question  fairly  presented,  the 
error  would  not  be  fatal  to  the  prpceedings."  This  was  the 
precise  case  here.  Enough  was  presented  in  the  nine  petitions, 
with  the  report  of  the  committee  on  streets,  highways  and 
bridges^  thereupon^  to  call  upon  the  common  council  to  exercise 
their  judgment  upon  the  jurisdictional  facts  essential  to  entitle 
them  to  proceed  to  order  the  improvement  in  question ;  and 
having  acted  thereon,  their  decision  is  final  and  conclusive  on 
that  question.  Tt  was  like  the  case  above  cited  from  12  Pick. 
572.  That  was  the  case  of  an  insolvent's  discharge  under 
the  two-thirds  act  of  this  state,  set  up  in  defense  of  a  suit  in 
Massachusetts.  Chief  Justice  Shaw,  page  583,  says  :''^  The 
question  whether  the  petitioning  creditors  do  in  fieict  hold  debts 
to  the  amount  of  two-thirds,  is  one  of  the  facts  to  be  judicially 
tried  and  determined  by  the  judge  or  court;''  and  he  says, 
•^it  would  be  preposterous  to  hold — if  the  judge  erred  in  decid* 
ing  that  fact  essential  to  his  jurisdiction  to  grant  the  dis- 
charge— that  all  the  proceedings  would  be  coram  nonjudice, 
and  that  all  officers  serving  process  have  acted  without  au- 
thority.** 

"It  is,"  as  is  well  said  by  Judge  Bronson  in  the  case  cited 
in  4  HiU,  602,  "  only  where  there  is  a  total  want  of  evidence 
upon  some  essential  point  that  the  officer  will  fail  to  acquire 
jurisdiction."    This  cannot  be  pretended  in  this  case. 

But,  upon  the  question  whether  the  petitions  presented  to 
the  common  council  did  in  fact  contain  the  signatures  thereto 
of  the  owners  of  property  to  be  taxed  for  the  said  improve* 
ment,  requisite  in  point  of  numbers  and  location  under  section 
188,  to  confer  jurisdiction,  we  think  the  relator  and  all  others 
estopped  from  raising  the  question,  by  their  omission  to  raise  it 
before  the  common  council,  when  called  upon  to  make  their  ob^ 
jections  by  the  notice  required  to  be  published,  and  in  this  case 
actually  published,  under  and  in  pursuance  of  section  190.  The 
notice  in  question  apprised  all  persons  interested  of  the  extent  of 
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the  territory  to  be  assessed,  and  the  amoant  of  estimated  ex- 
pense of  the  contemplated  improvement,  and  called  upon  them 
to  attend  the  common  council  at  a  particular  time  therein  speci- 
fied, when  allegations  would  be  heard  and  action  had  thereon. 

The  intent  of  these  sections,  188, 189  and  190,  was  to  restrict 
the  common  council  from  making  improvements  which  would 
involve  local  assessments,  without  the  assent  of  a  majority  of 
the  persons  to  be  assessed.  This  was  a  question  in  pais  in  re- 
spect to  each  and  every  improvement,  which  the  common  coun- 
cil must  decide  in  limine.  All  persons  interested  were  called 
upon  by  the  notice  last  aforesaid  to  look  to  this  question  too, 
and  we  think  the  legislature  intended  that  the  action  of  the 
common  council,  upon  and  after  the  publication  of  the  last  men- 
tioned notice,  should  be  final  and  conclusive  upon  that  question. 
At  least  we  are  well  saiiisfied  that  it  is  not  our  duty,  upon 
the  return  to  a  common  law  certiorari,  to  listen  to  any  ob- 
jections of  the  kind  presented  here,  and  that  we  ought  to  hold 
the  action  of  the  common  council  final  and  conclusive  upon  all 
persons,  in  such  cases,  unless  it  clearly  appeared  that  there 
was  an  entire  and  palpable  absence  of  cUl  evidence  tending  to 
confer  jurisdiction  before  them.  That  was  very  &r  from  the 
fact  in  this  case. 

The  writ  of  certiorari  should  be  dismissed  and  the  proceeds 
ings  affirmed. 

Welles,  J.,  concurred. 

T.  B.  Strong,  J.,  dissented. 

Proceedings  affirmed. 

[Gatuoa  Qeneral  Tebm,  June  2, 185Q.  T,  /?.  Strong,  WdUs  and  Smtih, 
Justioes.] 
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ACTION. 

1.  Where  a  complaint  alleged  that  the 
plaintiff  sold  a  horse  to  the  defend- 
ant, and  received  in  consideration 
therefor  a  promissory  note  made  by 
one  W.,  the  defendant  warranting 
that  W.  was  responsible  and  the 
note  collectable;  and  the  plaintiff 
averred  that  W.  was  insolvent,  and 
demanded  Judgment  for  the  amount 
of  the  note ;  Held,  that  the  action 
was  to  be  regarded  as  brought  to 
recover  on  the  contract,  and  that 
consequently  the  plaintiff  could  not 
recover  on  the  ground  of  fravd  in 
the  transfer  of  the  note.  Fisher  v. 
FredenhaXl,  82 

2.  Where  the  plaintiff,  for  the  purpose 
of  paying  to  the  defendant  a  demand 
the  latter  had  against  him,  for 
freight,  amounting  to  374  cents, 
handed  the  defendant  a  one  dollar 
bank  note,  and  the  defendant  offer- 
ed him  certain  change,  which  the 
plaintiff  objected  to,  and  demanded 
the  bill  back,  and  the  defendant 
thereupon  procured  and  tendered 
624  cents  in  specie,  together  with  a 
receipt  for  the  freight,  which  re- 
ceipt the  plaintiff  took,  and  kept ; 
Held  that  he  could  not  maintain  an 
action  against  the  defendant  for  con- 
verting the  bank  note.  Sblden,  J., 
dissented.     Sibley  v.  Jve$,  284 

8.  Held  alio,  that  the  plaintiff  was  not 
entitled,  in  any  event,  to  recover 
more  than  624  cents  froiQ  the  de- 
fendant. %b 

Vol.  XXI.  86 


4.  No  one  individual  can  maintain  an 
action  for  the  specific  performance 
of  a  public  duty,  imposed  for  the 
public  benefit.  Getty  v.  Tke  Hud- 
ton  River  Rail  Road  Co.,  617 

See  Agreement,  2. 
Mesne  Profits. 
Towns. 


ACCESSION. 
Title  to  property  by.    See  Property. 

ADJOINING  PROPRIETORa 

1.  A  man  may  dig  on  his  own  land, 
but  not  so  near  that  of  his  neighbor 
as  to  cause  the  land  of  the  latter  to 
fall  into  his  pit,  thus  transferring  a 
portion  of  another  man's  land  to  his 
own.    I^rrand  v.  Marshall,      409 

2.  He  may  excavate  and  remove  his 
soil  for  manufacturing  it  into  brick  j 
but  if  thereby  he  removes  the  nat- 
ural support  of  his  neighbor's  land, 
so  that  it  cannot  stand  by  its  own 
coherence,  and  it  .subsides  and  fklla 
into  the  pit  made  by  his  excavations, 
thus  disturbing  his  neighbor  in  the 
enjoyment  and  possession  of  his 
property,  and  damaging  him,  the 
law  will  hold  the  wrongdoer  answer- 
able for  such  consequences ;  provi- 
ded his  neighbor  has  done  nothing 
with  his  own  land  contributing  to 
produce  the  injury  and  in  hostility 
to  the  legitimate  and  proper  exer- 
cise of  the  other's  paramount  right 
to  improve  his  own  premises.       %b 
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3.  Where  A.  and  B.  are  adjoining  land- 
owners, A. 'a  land  being  in  its  nata- 
ral  state,  and  supported  by  the  ad- 
jacent soil  of  B.,  and  having  always 
been  thus  laterally  supported,  it  is 
the  right  of  A.  that  he  may  enjoy 
his  land  in  the  condition  in  which  it 
was  placed  by  nature ;  and  B.  will 
not  be  permitted  to  render  his  en- 
joyment of  it  insecure,  or  destoy  it 
altogether,  by  removing  its  natural 
support.  %b 

4.  B.  may  excavate  and  remove  the 
earth  f^om  bis  land,  providcMl  he 
does  not  interfere  with  the  para- 
mount right  of  A.  to  the  possession 
and  enjoyment  of  his  ])roperty,  or 
the  natural  right  which  A.  possesses, 
to  have  his  land  surrounded  and 
protected  by  the  adjacent  soil.      ih 

6.  The  law,  while  it  gives  to  an  indi- 
vidual entire  dominion  over  his  own 
soil,  will  restrain  him  in  the  mode 
of  using  or  enjoying  his  property, 
if  such  mode  of  enjoyment  infringe 
upon,  or  violate,  the  right  of  domain 
in  others.  ih 

6.  A  court  of  equity  has  power  to  re- 
strain a  landowner  from  excavating 
or  removing  soil  from  his  laud  ad- 
joining the  land  of  another,  if  the 
effect  of  such  excavation  and  re- 
moval will  be  to  cause  the  land  of 
his  neighbor,  by  reason  of  the  with- 
drawal of  its  lateral  support,  to  fall 
away  or  subside.  ib 

ADMISSIONS  OR  DECLARATIONS. 

1.  The  declarations  or  admissions  of 
the  owner  of  a  chose  in  action  are 
not  admissible  to  affect  the  rights  of 
one  subsequently  deriving  title  from 
him.  Jones  v.  The  East  Society  of 
the  Meth.  Epis,  Church  of  Roches- 
ter,  161 

2.  The  assignor  being  himself  a  com- 
petent witness,  and  not  a  party,  his 
declarations  are  mere  hearsay^  and 
upon  that  ground  should  never  be 
allowed.  ib 

8.  The  principle,  and  the  reason,  of 
the  rule,  extend  to  the  case  of  an 
assignment  in  trust  for  the  benefit 
of  creditors.  ib 

4.  The  admissions  of  the  assignor  are 
proper  evidence,  however,  where 
there  is  a  complete  identity,  and 
community,  of  interest  between  the 


assignor  and  the  party — where  the 
party  merely  represents  the  assig- 
nor, and  the  latter  is  the  person  for 
whose  interest  and  benefit,  primari- 
ly, the  action  is  brought  and  carried 
on ;  in  short,  where  the  action  is  for 
his  "  immediate  benefit,"  so  that  be 
is  not  competent  as  a  witness.       ib 

5.  The  declarations  and  admissions  of 
one  of  several  joint  makers  of  a  note, 
after  the  making  of  the  note,  are 
competent  evidence,  as  against  the 
other  joint  makers.  Barriek  v. 
Austin,  241 

6.  The  declarations  of  one  in  posses- 
sion of  land  cannot  be  admitted  for 
the  purpose  of  showing  that  an  in- 
cumbrance upon  the  land  existed, 
where  such  person  has  sold  and  con- 
veyed the  land  to  a  bona  fde  pur- 
chaser; a  seems.  Burlingame  v. 
Rabbins,  827 

7.  But  such  declarations  are  admissi- 
ble as  against  a  mere  volunteer,    ib 

8.  In  an  action  for  enticing  away  the 
plaintiff*'s  wife,  the  declarations  of 
the  wife,  made  within  a  few  days 
after  her  marriage,  expressing  her 
wishes  in  respect  to  living  with  the 
plaintiff;  as  his  wife,  in  connection 
with  other  circumstances  tending  to 
prove  that  she  was  not  then  under 
constraint,  are  admissible  as  part  of 
the  res  gesta.  Bennett  v.  Smith.  439 

See  Attorney,  3. 
Evidence,  5,  6. 


AGREEMENT. 

1.  A  line  formed  for  the  purpose  of 
conveying  passengers  and  f\reight 
from  New  York  to  California  con- 
sisted of  three  separate  and  distinct 
divisions,  owned  by  different  propri- 
etors, viz.  one  from  New  York  to  San 
Juan  del  Norte,  owned  by  V. ;  one 
fVom  the  latter  place  to  San  Juan  del 
Sud,  owned  by  the  Accessory  Transit 
Co. ;  and  ft  third  from  the  place  last 
named  to  San  Francisco,  belonging 
to  V.  &  D.  The  money  received 
from  passengers,  for  tickets,  was 
not  divided  among  the  different  pro- 
prietors according  to  the  number  of 
miles  each  was  to  convey  the  hold- 
er, but  each  proprietor  received  a 
fixed  price  out  of  the  whole  pas- 
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sage  moDey»  and  issued  separate 
tickets  to  passengers ;  without  any 
agreement  for  the  sharing  of  the 
profits  or  losses,  between  the  own- 
ers of  the  different  divisions  of  the 
line.  The  plaintiff  paid  the  price 
of  a  passage  fVom  New  Tork  to  San 
Francisco,  and  received  from  A., 
the  agent  of  the  several  proprietors, 
separate  tickets,  entitling  him  to  a 
passage  in  the  Prometheus  to  San 
Juan  del  Norte,  by  the  Transit  Co. 
to  San  Juan  del  Sud,  and  thence, 
on  the  North  America^  to  San  Fran- 
cisco. There  was  a  performance  of 
the  contract,  as  to  the  Prometheus 
and  the  Transit  Company,  but  a  fail- 
ure in  respect  to  the  North  America, 
in  consequence  of  the  loss  of  that 
vessel  at  sea,  before  the  making  of 
the  contract,  without  the  knowledge 
of  either  party.  In  an  action  by 
the  plaintiff,  against  the  proprietors 
of  the  several  divisions  of  the  line,  to 
recover  damages  for  a  non-perform- 
ance of  the  contract ;  Held  1.  That 
V.  &  D.  were  the  proper  persons  to 
answer  for  a  breach  of  the  contract 
relating  to  the  transportation  of  the 
plaintiff  from  San  Juan  del  Snd  to 
San  Francisco,  on  the  North  Amer- 
ica ;  they  being  the  owners  of  that 
boat,  and  the  contract  having  been 
made  by  A.  their  agent.  2.  That 
it  was  no  objection  to  a  recovery 
against  V.  &  D.  that  another  party 
— the  Transit  Company — was  sued 
with  them,  as  a  joint  defendant, 
and  that  all  three  were  alleged  in 
the  complaint  to  have  been  joint 
contractors.  3.  That  as  it  turned 
out,  upon  the  trial,  that  the  con- 
tract was  in  fact  made  by  two,  and 
not  by  all  three,  of  the  defendants, 
it  was  proper  to  discbarge  the  Tran- 
sit Company  and  proceed  against 
the  other  two  defendants,  Y.  &  D. ; 
and  to  conform  the  pleadings  to  the 
proof,  and  give  judgment  according 
to  the  contract  as  proved  on  the  tri- 
al. 4.  That  it  was  no  objection 
against  a  recovery  that  the  contract 
was  alleged,  in  the  complaint,  to  be 
to  carry  the  plaintiff  from  New  York 
to  San  Francisco,  and  that  it  turned 
out  in  proof  to  be  for  only  a  part  of 
the  distance,  viz.  from  San  Juan  del 
Sad  to  San  Francisco.  5.  That  the 
North  America  having  been  lost, 
previous  to  the  making  of  the  con- 
tract, and  the  one  party  having  paid 
and  the  other  having  received  the 
passage  money,  in  ignorance  of  that 


fact,  there  was  a  failure  of  the  con- 
sideration, which  entitled  the  plain- 
tiff to  recover  back  the  money  paid. 
6.  That  the  agreement  amounted  to 
nothing  more  than  the  sale  of  a 
passage  ticki  t  to  go  on  the  North 
America.  The  defendants  did  not 
engage  to  carry  the  plaintiff  uncon- 
ditionally and  at  all  hazards  ;  and 
that  performance  was  excused  by 
inevitable  accident.  7.  That  the 
only  legal  claim  growing  out  of  the 
transaction,  was  the  right  of  the 
plaintiff  to  recover  against  V.  &.  D. 
the  amount  paid  them  for  passage 
money  on  the  North  America,  with 
interest.  Watson,  J.,  dissented. 
Bonsteelw  VanderbiU,  26 

S8 

2.  By  a  written  contract,  executed  by 
the  plaintiff  and  defendant,  the  for- 
mer agreed  to  sell  to  the  latter  cer- 
tain real  estate,  to  be  conveyed  at 
a  future  day,  and  the  defendant 
agreed  to  pay  $2000  therefor,  by 
assuming  incumbrances  then  exist- 
ing upon  the  premises  to  the  amount 
of  about  $1100,  paying  $100  in 
cash,  and  by  executing  notes  or  a 
mortgage,  at  the  option  of  the 
plaintiff,  for  the  balance,  at  the 
time  of  the  execution  and  delivery 
of  the  deed.  The  plaintiff  subse- 
quently executed  and  delivered  the 
deed,  and  elected  to  take  a  mort- 
gage on  the  premises,  for  the  bal- 
ance of  the  purchase  money.  The 
defendant  executed  and  delivered 
the  mortgage,  {mid  the  $100,  and 
entered  into  possession.  In  an  ac- 
tion by  the  plaintiff  to  recover  the 
balance  remaining  due  upon  the 
contract ;  Held  that  the  acceptance 
of  the  mortgage  executed  by  the 
defendant  must  be  deemed  to  have 
been  in  satisfaction  of  the  contract, 
which  was  thenceforth  at  an  end ; 
that  a  failure  by  the  defendant  to 
make  the  payments,  according  to  the 
terms  of  the  mortgage  was  no  breach 
of  the  contract,  for  which  an  action 
would  lie ;  but  that  the  plaintiff's 
remedy  was  upon  the  mortgage. 
Warey.  WesifaU,  177 

3.  By  a  written  contract,  between 
Clark  and  Colborne,  the  former,  up- 
on the  payment  to  him,  hia  heirs  or 
assigns,  of  the  sum  of  $18,000,  in 
the  manner  and  at  the  times  therein 
provided,  agreed  to  sell  and  convey 
to  the  latter,  his  heirs  or  assigns, 
certain  real  estate  described  there- 
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in,  '*  owned  by  C.  Colket  of  Phila- 
delphia;" and  Colborne  agreed  to 
pay  Clark  the  sum  named,  in  install- 
ments. It  was  then  provided  that 
"the  logs  cut  on  the  premises  are 
all  to  he  included  in  the  above  pur- 
chase and  sale,  subject  however  to 
the  payment  by  the  said  Col  borne 
in  cash,  on  demand,  in  addition  to 
the  purchase  money  aforesaid,  of  the 
cost  of  cutting  and  delivering  the 
same  where  they  now  are;"  and 
Colborne  agreed  to  convey  to  one 
W.  any  lands  which  he  might  have 
improved  and  built  upon,  under  an 
agreement  with  Colket.  It  was  fdr- 
ther  agreed  "  that  the  said  Clark 
shall  hold  the  logt  now  on  the  prem- 
ises, and  the  lumber  from  the  same, 
and  the  logs  and  lumber  which  the 
said  Colborne  may  hereafter  cut  and 
make  from  the  premises,  together 
with  the  present  mill,  machinery 
and  fixtures,  &c.,  ns  security  fur  the 
payment  of  the  installments,  as  they 
shall  fVom  time  to  time  become  due 
and  payable ;  and  the  said  Colborne 
is  to  effect  and  keep  the  said  mill 
and  lumber  well  insured  and  the 
policy  assigned  to  the  said  Clark, 
for  the  payment  to  the  amount  of 
said  policy ;  and  no  timber  to  be  cut 
upon  the  premises,  except  sufficient 
to  stock  the  mill,"  Ac.  Tyler  v. 
Strang,  198 

4.  Held,  that  it  was  manifest  from  the 
terms  of  this  contract,  that  it  was 
not  contemplated  by  the  parties  that 
the  title  to  any  portion  of  the  prop- 
erty should  be  vested  in  Colborne 
until  All!  payment  of  the  purchase 
money.  That  Clark  was  to  convey 
vpon  the  payment  thereof,  and  to 
hold  the  logs  and  the  lumber  as  se- 
curity for  the  {Miyment  of  the  install- 
ments. And  that  his  obligation  to 
convey  was  made  dependent  upon 
the  payment,  not  of  any  particular 
installments,  but  of  all  of  them,    ilt 

6.  Held  also^  that  the  logs  and  lumber 
upon  the  premises  were  not  subject 
to  attachment  for  the  debts  of  Col- 
borne, before  the  whole  of  the  pur- 
chase money  had  been  paid,  but  that 
a  person  deriving  title  thereto  by 
purchase  f^om  Clark  could  hold  the 
same,  as  against  the  creditors  of 
Colborne.  ib 

6.  An  individual  executing  an  instru- 
ment already  signed  by  others,  who 
are  named  as  the  parties  to  it,  there- 


by becomes  a  party  to  the  iDStm- 
ment,  and  is  bound  by  it,  altbongh 
not  named  in  the  body  of  the  writ- 
ing.    Perkins  y.  Goodman,        218 

7.  It  was  part  of  an  agreement  for  the 
sale  of  hot  air  i\irDaces  to  the  de- 
fendant, that  the  plaintiffs  should 
put  in  a  cold  air  register  face,  in  the 
base  of  the  building.  This  they 
omitted  to  do.  But,  it  appearing 
that  the  furnaces  were  delivered 
and  put  up,  within  the  time  specifi- 
ed ;  that  they  were  received  and 
used  by  the  defendant  for  more  than 
three  months,  without  any  com- 
plaint being  made,  on  account  of  the 
omission;  and  there  was  no  evi- 
dence tending  to  show  that  the  omis- 
sion was  any  damage  to  the  defend- 
ant, or  that  she  had  ever  requested 
to  have  the  register  face  put  in ;  %t 
was  held  that  this  amounted  to  a 
waiver,  by  the  defendant,  of  her 
right  to  treat  the  omission  as  a  for- 
feiture of  the  plaintiff's  claim  to 
payment  for  the  furnaces,  and  a 
waiver  of  the  right  to  insist  upon  the 
work  being  done,  as  a  condition 
precedent  to  the  plaintiff's  right  to 
demand  payment.  Bristol  v.  Dra- 
ry,  286 

8.  The  contract  for  the  sale  of  such 
furnaces  to  the  defendant  provided 
that,  in  case  the  furnaces  should  fail 
to  heat  the  building,  they  were  to 
be  taken  away  by  the  plaintiffs,  at 
their  own  expense,  on  the  demand 
of  the  defendant,  ffeld,  that  here 
was  a  means  agreed  upon,  between 
the  parties,  by  which  the  defendant, 
in  a  certain  event,  should  be  at  lib- 
erty to  rescind  the  contract;  and 
the  contingency  upon  which  tho 
right  to  rescind  should  depend,  as 
well  as  the  act  by  which  the  right 
to  rescind  should  be  determin- 
ed, were  also  specified;  and  that, 
consequently,  the  defendant  had  no 
right  to  retain  the  possession  and 
use  of  the  property  during  the  con- 
tinuance of  the  term  of  credit  and 
warranty,  without  making  her  elec- 
tion to  rescind  ;  and  that  she  could 
not  do  so  without  becoming  liable 
to  pay  the  value  of  the  property.  %b 

9.  Upon  a  sale  of  mortgaged  premises 
under  a  decree  of  foreclosure,  the 
same  were  struck  off  to  the  defend- 
ant, at  the  sum  of  $600.  He  paid 
SlOO  at  the  time,  and  gave  his  prom- 
issory note  to  the  holder  of  the 
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lnortgag:e,  for  the  balance  of  his  bid ; 
receiviDg  firom  tlie  attorneys  of  such 
holder  a  writing  reciting  the  facts, 
and  stating  that  he,  the  defendant, 
was  "  to  have  a  title  on  the  pay- 
ment of  the  said  note."  Held  that 
the  promises  or  undertakings  were 
mntnal  and  dependent ;  that  the 
title  to  the  land,  and  the  payment 
of  the  money,  were  to  be  simaltane- 
oos  acts ;  and  that  the  plaintiffconld 
not  enforce  the  payment  of  the  note 
until  he  had  performed,  or  tendered 
performance,  of  the  agreement,  on 
his  part.     Culver  v.  Burgher ^    824 

10.  An  agreement  in  respect  to  lobby 
services,  and  in  effect  providing  for 
the  sale  of  an  individual's  personal 
influence  to  procure  the  passage  of 
a  private  law,  by  the  legislature,  is 
void,  as  being  inconsi.stont  with  pub- 
lic policy,  and  will  not  support  an 
action.     Rose  v.  Truaa.^  861 

11.  If  a  contract  be  an  entire  one,  and 
it  be  void  in  part,  it  is  void  in  toto. 

%b 

12.  If  any  part  of  an  indivisible  prom- 
ise, or  any  part  of  an  indivisible  con- 
sideration for  a  promise,  is  illegal, 
the  whole  is  void,  and  no  action  can 
be  maintained  on  it  {b 

18.  Where  a  contract  or  transaction  is 
held  to  be  illegal  and  void  and  con- 
sequently not  enforceable,  such  con- 
tract or  transaction  cannot  be  sifted 
and  the  legal  services  rendered  un- 
der it,  or  in  its  pursuit,  separated 
from  the  illegal  service,  and  a  re- 
covery had  for  so  much  of  the  ser- 
vice as  shall  be  adjudged  to  be  le- 
gal. *6 

14.  Wherean  entire  agreeme&t  contains 
an  element  which  is  legal  and  one 
which  is  void,  as  being  against  pub- 
lic policy,  the  legal  consideration 
cannot  be  separated  from  that  which 
is  illegal  and  void,  so  as  to  found  an 
action  on  the  legal  consideration,  ib 

16.  Courts  of  justice  are  not  required, 
in  any  way,  to  aid  the  enforcement 
of  an  illegal  contract,  or  to  lend 
their  assistance,  in  any  respect,  to 
an  illegal  transaction.  '  ^ 

16.  The  parties,  being  in  pari  delicto^ 
the  courts  will  leave  them  where 
they  find  them,  and  not  attempt  to 
balance  equities.  ib 


17.  Their  action  is  controlled  by  a 
principle  having  no  respect  to  the 
equities  between  the  parties,  or  their 
bad  faith  towards  each  other,  but 
which  rests  upon  the  solid  and  broad 
foundation  of  a  wise  and  prudent 
governmental  policy.  ib 


ARBITEATION  AND  AWARD. 

An  award  of  arbitrators  may  be  vitia- 
ted in  a  court  of  *equity,  for  partial- 
ity or  corruption  in  either  of  them; 
but  it  is  no  ground  for  setting  it 
aside  that  the  arbitrators  erred  in 
receiving  impertinent  and  incompe- 
tent evidence.  Viele  v.  Tifctf  TYoy 
and  Boston  Rail  Road  Co.f        882 


ASSESSMENTS. 
See  BoABD  op  Sup£rtibob«. 

BaOOKLTN. 


ASSIGNMENTS. 
Iihr  benefit  of  erediion. 
See  Debtor  and  Oreditob. 

laaVBAVCE  GOMPlNIEi. 

Of  a  contract. 
See  Chattel  Mortgage. 


ASSOCIATIONS. 

1.  Where  a  promissory  note  is  the  prop- 
erty of  a  company  or  association, 
composed  of  not  less  than  seven  per- 
sons, having  a  treasurer,  an  action 
may  be  brought  thereon,  in  the  name 
of  such  treasurer.     Tibbetts  v.  Blood, 

650 

2.  The  complaint  in  such  action  need 
not  state  the  names  of  seven  of  the 
associates.  It  is  sufficient  if  it  avers 
that  the  association  consists  of  seven 
associates,  and  upwards.  ib 


ATTORNEr. 

1.  Where  a  plaintiff's  attorney  bids  off 
property  at  a  sheriff's  sale  on  exe- 
cution, in  his  own  name,  and  takes 
a  certificate  from  the  sheriff,  in  his 
own  namoi  the  presumption  is  that 
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the  parchase  was  on  liis  own  ac- 
coant ;  and  an  action  will  lie  against 
him,  by  the  sheriffV  to  recover  the 
amount  of  his  bid.  Cliappell  v. 
Danut  17 

2.  In  such  an  action  the  defendant 
cannot,  by  way  of  defense,  prove  by 
parol  that  he  purchased  merely  as 
the  agent  of  the  plaintiff  in  the  exe- 
cution, and  not  on  his  own  account. 

ib 

8.  The  admissions  of  the  plaintiff  in 
•  the  execution,  made  after  the  sale 
and  before  the  commencement  of 
the  action  by  the  sheriff,  are  not  ad- 
missible ;  being  merely  hearsay  ev- 
idence. %b 

4.  Nor  are  a  judgment  and  execution 
in  a  suit  between  other  parties,  ad- 
missible, for  the  purpose  of  estab- 
lishing the  fact  that  the  defendant 
purchased  as  agent  of  the  plaintiff 
in  the  execution.  ib 

6.  The  lien  of  an  attorney,  for  costs,  is 
destroyed  by  an  assignment  of  the 
claim  to  another  person,  and  the  re- 
covery ofa  judgment  for  the  amount, 
by  the  assignee ;  and  the  lien  will 
not  be  revived  by  a  subsequent  pur- 
chase of  the  judgment,  by  the  attor 
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BAILMENT. 

1.  By  a  written  agreement,  between 
H.  &>  £.  of  the  one  part  and  0.  of 
the  other  part,  0.  agre»;d  to  tan  a 
quantity  of  bides  to  be  furnished  by 
H.  &  £.  on  a  commission  of  five  per 
cent  on  cost  and  charges  for  buying, 
and  six  per  cent  commission  for  sell- 
ing the  leather.  0.  was  to  take  the 
hides  in  New  York  and  transport 
them  to  his  tannery  in  Tioga  county, 
and  to  tan  and  manufacture  them 
into  hemlock  sole  leather,  and  re- 
turn the  same  to  H.  &.  £.  in  New 
York,  who  were  to  sell  the  same  at 
their  discretion.  The  hides  were  to 
be  insured,  and  insurance  charged 
to  0.  by  H.  &  E.     When  the  leather 

I  should  be  sold,  the  account  was  to 
be  made  up,  and  the  net  proceeds 
of  sales,  after  deducting  cost  of 


hides  and  expenses,  commissions  on 
hides  and  leather,  interest,  insur- 
ance and  all  other  expenses,  was  to 
be  the  profit  or  loss  to  accrue  to  O. 
in  full  for  tanning  the  hides.  HM 
that  this  was  not  a  contract  of  sale, 
but  of  bailment,  the  right  of  prop- 
erty remaining  unchanged ;  and  that 
therefore  H.  6l  E.  might  maintain 
an  action  to  recover  damages  for  the 
conversion  of  the  hides,  against  a 
person  claiming  the  same  under  an 
assignment  executed  by  0.  Hyde 
v.  Cookson,  92 

2.  Held  dUOf  that  the  proper  measure 
of  damages  in  such  action  was  the 
value  of  H.  &  £.'s  interest  in  the 
hides,  and  not  the  enhanced  value 
thereof  when  manufactured  into 
leather.  The  plaintiffs  were  there- 
fore allowed  to  recover  the  money 
paid  by  them,  and  five  per  cent  com- 
missions for  buying,  expenses,  in- 
terest, and  six  per  cent  commissions 
upon  the  value  of  the  leather  when 
ceady  for  the  market.  ib 


BANES  AND  BANKING. 

1.  A  cashier  of  a  bank  has  no  power  to 
assign  a  promissory  note,  not  nego- 
tiable, without  authority  fi-om  the 
bank,  evidenced  by  a  resolution  of 
the  board  of  directors,  usage  in  sim- 
ilar cases,  or  in  some  other  way. 
Barriek  v.  Austin,  241 

2.  After  a  notice  has  been  given,  by  the 
comptroller,  to  a  bank  subject  to  the 
provisions  of  the  safety  f\ind  act,  that 
the  safety  fund  has  been  reduced  be- 
low the  sum  required  in  the  4ih  sec- 
tion of  that  act,  and  that  such  bank 
is  required  to  pay  to  the  treasurer  of 
the  state,  on  or  before  the  first  day 
of  Januar}'  then  next,  one  half  of  one 
per  cent  on  its  capital  stock,  that  sum 
will  continue  payable,  each  year,  un- 
til the  safety  f^nd  shall  lie  leimlmrs- 
ed,  without  any  subsequent  notice  or 
desi$j[nation.  An  annual  notice  from 
the  comptroller  is  not  necessary.  T%e 
People  V.  Walker f  630 

3.  And  where  the  charter  of  a  bank 
expired  on  the  Slstday  of  December, 
1849 ;  it  was  held,  that  it  was  liable, 
notwithstanding,  for  the  payment  due 
for  the  year  ending  on  the  Slst  of 
December,  1849.  ib 
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4.  Heldy  further f  that  an  action  wonld 
lie  against  the  trustees  of  ihe  bank, 
for  the  recovery  of  that  sam,  in  the 
name  of  the  people,  the  state  being 
the  trustee  of  the  entire  bank  fund, 
for  the  l)eneflt  of  all  persons  having 
claims  upon  it.  i^ 

6.  The  payment  required  to  be  made  by 
a  bankf  on  or  before  the  1st  of  Janu- 
ary in  each  year,  if  made  previous  to 
the  1st  of  January,  is  for  the  current 
year ;  if  made  after  the  first  of  Janu- 
ary, it  ia  for  the  preceding  year.  And 
the  conduct  of  a  bank,  in  making 
eight  successive  annual  payments, 
will  be  rejsarded  as  putting  a  practi- 
cal construction  on  the  law,  by  the 
bank,  in  respect  to  the  time  when 
the  payments  are  due.  i^ 


BASTARDY. 

1.  The  validity  of  a  bond  given  for 
the  appearance  of  a  defendant,  up- 
on an  adjournment  of  proceedings 
in  bastardy,  is  not  affected  by  the 
circumstance  that  one  of  the  jus- 
tices bt'foro  whom  the  proceedings 
are  had,  and  the  bond  given,  had 
been  previously  employed  by  the 
defendant  as  his  counsel  in  the  case. 
T^tf  People  V.  aark,  2U 

2.  Where,  on  the  day,  and  at  the 
place,  specified  in  the  condition  of ; 
such  a  bond  for  the  appearance  of  i 
the  accused,  another  justice  was  as-  ■ 
sociated  with  the  one  who  issued 
the  warrant,  instead  of  F.  who  had 
previously  acted  as  associate  jus- 
tice, in  taking  the  bond,  and  F.  was 
present  on  the  adjourned  day,  act- 
ing as  the  counsel  of  the  accused, 
and  consented  to  the  substitution ; 
it  teti3  Kdd  that  this  consent  was 
binding  on  the  accused;  and  that 
it  was  competent  for  him,  by  his 
counsel,  to  waive  all  objection 
arising  from  the  substitution  of 
another  justice  in  the  place  of  F. ; 
which  he  had  done  by  giving  such 
consent.  ih 

8.  Where  a  bond  of  this  description  is 
in  the  name  of  the  people  as  obli- 
gees, it  may  be  prosecuted  in  their 
names.  If  not  prosecuted  by  the 
proper  officer,  the  remedy  ia  by  mo- 
tion, ib 


BONA  FIDE  PURCHASERS. 
See  DfiBTOR  and  Creditor,  7. 

BOARD  OF  SUPERVISORS. 

1.  It  is  the  duty  of  the  board  of  super- 
visors, at  their  annual  meeting,  to 
examine  the  several  assessment  rolls 
returned  to  them,  and  to  compare 
them  with  each  other,  and  thus  to 
ascertain  what  relation  they  bear  to 
each  other.  Having  done  this,  they 
are  authorized  to  add  to,  or  deduct 
from  the  aggregate  valuation  of  the 
real  estate  in  any  town  or  ward,  such 
amount  as,  in  their  opinion,  will  bo 
necessaiy  in  order  to  produce  a  just 
relation  between  all  the  towns  and 
wards.  Tailmadge  v.  Supervieors 
of  Rensselaer  Covmiyt  611 

2.  If  they  determine  it  to  be  necessary 
to  add  to  the  aggregate  valuation  of 
the  real  estate  in  a  particular  town, 
the  letter  of  the  law  requires  them, 
instead  of  adding  a  gross  sum  to  the 
aggregate  valuation,  to  add  to  the 
assessed  valuation  a  specified  sum 
upon  each  one  hundred  dollars.       ib 

3.  Thus  where  a  board  of  supervisors 
deeming  it  necessary  to  add  S300,- 
000  to  the  aggregate  valuation  of  the 
real  estate  of  a  particular  town,  re- 
solved to  add  that  sum  in  gross,  to 
the  assessed  valuation  of  the  town; 
it  was  hetdy  that  the  board  should 
have  voted  to  add  SI 9.64  to  every 
hundred  dollars,  amounting  in  the  ag- 
gregate to  !if^{00,000,  instead  of  voting 
to  add  S3(H),(K)0,  amounting  to  S19.54 
upon  every  hundred  dollars  of  the 
assessors'  valuation;  but  that  this 
was  not  a  material  departure  fVom 
the  requirement  of  the  statute.       %b 

4.  It  seems  that  it  is  competent  for  a 
board  of  supervisors,  after  having  de- 
termined all  the  questions  within 
their  jurisdiction,  relating  to  the  as- 
sessment rolls  and  collectors'  warrants, 
to  appoint  a  committee  with  power  to 
annex  the  warrants  to  the  rolls,  when 
the  clerical  operation  of  extending 
the  taxes  shall  be  completed,  and  to 
deliver  them  to  the  collectors.         %b 


BROKERS. 

1.  One  who  is  employed,  as  a  broker, 
to  sell  real  estate,  in  the  nature  of 
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thiD§8  can  do  nothiDgmore  than  find 
find  a  party  who  will  be  acceptable  to 
the  owner,  and  enter  into  a  contract 
of  purchase  with  him ;  unless  the 
owner  makes  him  mure  than  a  mere 
broker,  by  giving  him  a  power  of 
attorney  to  convey  the  property, 
and  then  the  agent  would  cease  to 
be  broker  and  become  the  attorney. 
Olent%0orih  v.  Luther,  145 

2.  A  broker  becomes  entitled  to  his 
commissions  whenever  he  produces 
to  his  principal  a  party  with  whom 
the  owner  is  satisfied,  and  who  con- 
tracts for  the  purchase  of  the  prop- 
erty at  a  price  acceptable  to  the 
owner.  ih 

8.  If  after  that,  the  purchaser  refbses 
to  perform,  because  of  the  false  re- 
presentations of  the  owner,  respect- 
ing the  property,  this  will  not  de- 
prive the  broker  of  his  commis- 
sions, lb 


BROOKLY?^,  (CITY  OF.) 

1.  The  substitution  of  new  curb  stones 
and  gutters  for  old  ones,  are  repairs^ 
within  the  meaning  of  section  1,  title 
4,  of  the  charter  of  the  city  of  Brook- 
lyn, (I/iws  o/ 1860,  i>.  264,)  which 
confers  upon  the  common  council  the 
general  power  to  make  such  improve- 
ments in  and  about  the  streets  as  the 
public  need  and  convenience  may 
require,  and  provides  that  the  ex- 
penses of  such  improvements,  except 
for  repairs^  shall  be  assessed  upon 
the  property  benefited  thereby.  The 
People  V.  City  of  Brooklyn,        484 

2.  The  charter  of  the  city  of  Brooklyn 
seems  to  require  that  the  expenses 
of  new  works  shall  be  borne  by 
those  who  are  directly  and  specially 
benefited  by  them;  and  it  includes 
as  new  work  all  that  may  be  neces- 
sary by  reason  of  nonconformity  to 
the  ordinances  of  the  common  coun- 
cil ;  by  which  is  meant  the  ordinan- 
ces existing  at  the  time  when  the 
original  work  is  done.  %b 

3.  When  a  street  has  been  once  put  in  a 
condition  conformable  to  what  is  re- 
quired at  the  time,  whatever  is  sub- 
sequently done  to  it  for  the  purposes 

t^t  *^^***'  whether  in  improving  an 
existing  constituent,  or  substituting  a 
new  one,  or  in  adding  some  material 


required  by  a  new  regulation,  oomes 
under  the  head  of  repairs,  and  as 
such  becomes  a  general  charge  upon 
the  city.  ib 

4.  The  expenses,  therefore,  of  setting 
new  curb  stones  and  gutters  in  a 
street,  instead  of  the  old  ones,  which 
are  alleged  to  be  low  and  irregular, 
and  out  of  order,  cannot  be  assess- 
ed, by  the  corporation,  upon  the 
property  supposed  to  be  benefited.  %b 

6.  Where  a  proposed  alteration  in  the 
grade  of  a  street  is  to  be  the  basts 
of  a  local  assessment,  the  initiatory 
proceedings  should  clearly  state  the 
facts  indicative  of  the  design  -,  in  or- 
der that  the  owners  of  the  adjoining 
lots  may  receive  timely  notice  of  the 
proposed  requisition  upon  them,   ib 

6.  For  that  purpose  the  notice  requir- 
ed by  the  sUtute  {Laws  of  1860,  p, 
251,  svb.  23  of  see.  13)  to  be  given 
of  the  application  for,  or  intention 

Ho  pass,  the  ordinance,  is  all  import- 
ant ;  and  if  it  does  not  appear  that 
any  such  notice  was  served  or  pub- 
lished, the  presumption  that  omnia 
rite  acta  will  not  justify  the  infer- 
ence that  one  was  given.  ib 

7.  The  giving  of  such  notice  is  a  juris- 
dictional pre-requisite  to  the  adop- 
tion of  the  resolution  by  the  common 
council,  and  its  absence  cannot  be 
supplied  by  the  certificate  of  the 
street  commissioner  and  the  attor- 
ney and  counsel  of  the  city.  %b 

8.  A  certificate  of  regularity  can  never 
be  conclusive,  upon  the  question  of 
jurisdiction,  nor  In  efi'ect  confer  new 
powers  upon  corporate  bodies,  nor 
authorize  a  dispensation  with  legis- 
lative requisitions.  ib 


BUFFALO,  (CITY  OF.) 

1.  The  power  given  to  the  common 
council  of  the  city  of  Bttflblo,  by  the 
charter  of  1882,  "  to  establish  and 
regulate  markets  in  the  city,"  con- 
ferred upon  that  body  authority  to 
purchase  real  estate  for  the  purpose 
of  erecting  market  buildings  there- 
on. KeUhum  v.  City  of  Bufoio,  294 

2.  And,  possessing  that  authority,  with- 
out any  restriction  as  to  the  mode 
of  exercising  it,  the  common  oooncO 


has  the  power  to  make  a  parchase 
on  credit,  and  to  direct  a  bond  to  be 
executed,  in  the  name  of  the  city, 
by  the  mayor,  under  the  corporate 
seal,  for  the  payment  of  th6  purchase 
money,  at  a  fiittire  day,  with  interest 
semi-annually.  ib 

.  A  contract  thus  made  is  binding; 
upon  the  city,  and  the  bond  execu- 
ted by  the  mayor,  to  the  vendor  of 
the  land,  for  the  payment  of  the 
purchase  money,  is  valid  and  obli- 
gatory, ib 


CASES  OYERRITLED  OR  LIMITED. 

1.  Alexander  v.  Hoyt,  (7  Wend.  89,) 
declared  to  be  overruled  by  the  sub- 
sequent cases.    BiU  v.  Seilick,  2(yi 

%  The  case  of  Skoemakery.  Benedict, 
(1  Kemant  181,^  ought  not  to  be 
extended  beyona  what  was  neces- 
sarily decided  therein,  nor  applied 
to  a  case  where  there  has  been  a  di- 
rect recognition  of  the  agency  of  the 
Joint  contractor  making  the  payment 
by  his  associates.  WincKdl  v.  Boto- 
man,  448 


CERTIORARI. 

1.  The  power  of  the  supreme  court  to 
review  the  proceedings  of  municipal 
corporations,  upon  certiorari,  is  un- 
doubted. i%e  People^  ex  rel.  Por- 
ter,  V.  TTie  City  of  Rochester,     666 


2.  How  fkr,  and  in  what  cases,  the 
court  will  exercise  -this  power,  are 
questions  addressed  to  its  sound  Ju- 
dicial discretion.  %b 

3.  The  writ  is  not  a  writ  of  right,  like 
the  writ  of  error  at  common  law,  but 
should  always  be,  and  generally  is, 
allowed  for  good  cause,  and  granted 
with  great  care  and  circumspection,  ib 

4.  The  writ  should  not  issue  to  a  mu- 
nicipal corporation  to  remove  the  pro- 
ceedings upon  an  assessment  for  the 
construction  of  a  bridge,  without  no- 
tice, and  without  a  full  opportunity 
for  the  respondents  to  show  cause 
against  it.  %b 
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CHARITIES. 
See  TausTs  and  TrubteeSi  S,  4. 

CHATTEL  MORTGAGE. 

1.  Where  it  is  the  purpose  of  the  par- 
ties to  a  chattel  mortgage  to  permit 
the  mortgagor  to  retain  the  posses- 
sion of  the  mortgaged  property,  and 
sell  and  dispose  of  the  same  as  he 
pleases,  and  as  his  own,  the  mortgage 
is  fraudulent  and  void,  as  to  the  cred- 
itors of  the  mortgagor.  Delaware 
V.  Ensign,  86 

2.  And  the  possession  of  the  property, 
by  the  mortgagee,  under  such  void 
mortgage,  will  give  him  no  right  to 
the  property,  any  more  than  if  he 
had  obtained  the  possession  by  a 
trespass.  The  property  remains  the 
mortgagor's,  and  is  liable  to  seizure 
and  sale  under  an  execution  against 
him.  ib 


3.  If  an  assignment  of  a  contract  is  in- 
tended to  operate  as  a  mortgage,  it 
is  necessary  to  its  validity,  in  re- 
spect to  the  property  sought  to  be 
covered  by  it,  as  against  the  cred- 
itors of  the  assignor,  that  it  should 
be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  an  ac- 
tual and  continued  change  of  pos- 
session, or  filed  as  a  chattel  mort- 
gage,    Tyler  v.  Strang,  198 

4.  Actual  notice  to  previous  creditors 
of  the  assignor,  of  the  claims  of  the 
assignee,  under  the  assignment,  is 
not  equivalent  to  filing  the  assign- 
ment as  a  mortgage,  as  against  such 
creditors.  ib 


CITY  COURT  OF  BROOKLYN. 

1.  The  city  court  of  Brooklyn  has  Ju- 
risdiction of  actions  for  the  foreclo- 
sure of  mortgages  on  real  estate 
situated  in  that  city.  Griswold  y. 
Atlantic  Dock  Company,  226 

2.  The  2d  section  of  the  act  of  March 
24, 1849,  establishing  that  court,  by 
which  jurisdiction  was  conferred 
upon  such  court,  in  the  actions  enu- 
merated in  section  103  of  the  code 
of  procedure,  when  the  cause  of  ao- 
tion  should  have  arisen,  or  the  sub- 
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Ject  matter  of  the  aetioa  should  be 
sitoated,  within  the  said  city,  refer- 
red to  the  only  code  of  procedure 
then  existing,  viz:  that  of  April, 
1848,  and  not  to  the  code  which 
went  into  operation  on  the  1st  of 
May,  1849,  the  same  day  on  which 
the  act  in  question  took  effect      %b 


COMMISSIONERS  OF  LOANS. 
S0e  MoRTOAOE,  2,  8,  4,  7  to  10. 

COMMON  SCHOOLS. 

1.  A  determination,  made  by  town  su- 
perintendents of  common  schools,  in 
a  case  where  a  school  district  em- 
braces a  part  of  more  than  one  town, 
upon  the  question  whether  the  valu- 
ations of  real  property  upon  the 
several  assessment  rolls  of  said  towns 
are  substantially  just  as  compared 
with  each  other,  so  far  as  such  dis- 
trict is  concerned,  and  specifying 
the  relative  proportion  of  taxes  that 
ought  to  be  assessed  upon  the  real 
property  of  the  parts  of  such  district 
so  lying  in  different  towns,  is  void 
unless  a  previous  application,  upon 
the  subject,  has  been  made  to  the 
superintendents,  6y  the  tnuiees  of 
the  dUtriet,  or  of  persons  liMe  to 
pay  taxes  upon  real  property  there- 
in,   mU  V.  SeUUk,  •  207 

2.  If  the  determination  does  not  show, 
upon  its  fkce,  that  an  application 
had  been  made  to  the  superintend- 
ents by  the  trustees,  or  persons  lia- 
ble to  pay  taxes,  but  only  that  they 
acted  "  agreeably  to  the  request  of  a 
number  of  the  inhabitants  of  said 
district,"  it  will  be  insufficient     %b 

8.  The  authority  of  the  superintend- 
ents to  act  being,  by  the  express 
terms  of  the  statute,  dependent  upon 
an  application  by  particular  officers 
or  persons,  proof  of  an  application 
by  such  officers  or  persons  is  neces- 
sary to  establish  their  authority. 
Power  to  act,  in  the  case,  cannot  be 
presumed.  %b 

4.  Where  town  superintendents  of 
schools  make  a  valid  determination, 
under  ^  72,  Laws  of  1847,  page  696, 
but  the  trustees  of  the  district,  in- 
stead of  complying  with  ite  direo- 1 


tions,  and  making  the  equalisatioB 

thus  established  the  basb  ibr  appor- 
tioning a  tax,  take,  in  its  stead,  the 
last  assessment  rolls  of  the  respec- 
tive towns,  this  will  not  render  the 
proceeding  of  the  trustees  void,  and 
make  them  liable  as  trespassers  for 
the  taking  of  property  under  a  tax 
warrant  issued  by  them<  tb 

5.  Having  Ml  authority  to  apportiou 
the  tax,  and  proceed  to  collect  it,  if 
any  error  is  committed  by  them — aa 
in  adopting  a  wrong  principle  in  the 
apportionment,  by  which  the  pro- 
portions assessed  are  illegal — such 
error  relates  merely  to  the  mode  of 
their  proceeding.  The  apportion- 
ment is  an  act  judicial  in  its  nature, 

6.  An  appeal  does  not  lie  to  the  state 
superintendent  of  public  instruction 
from  a  decision  of  a  town  superin- 
tendent of  common  schools  refusing 
to  give  a  certificate,  licensing  an  in- 
dividual to  teach  a  common  school, 
where  the  decision  of  the  town  su- 
perintendent is  founded  upon  his 
opinion  of  the  qualifications  of  the 
candidate.  Johnson,  J.  dissented. 
The  People,  ex  rel.  Owen,  v.  ilfoa- 
iers,  263 

7.  The  policy  of  the  law  is  that  the 
question  of  the  qualifications  of  can- 
didates for  teachers  of  common 
schools  shall  be  left  to  the  town  su- 
perintendent of  the  town  in  which 
the  teachers  shall  be  employed. 
Per  W£i<ijss,  J.  ib 

8.  Where  a  town  superintendent  reftaa- 
ed  to  grant  a  certificate  to  an  appli- 
cant, on  the  ground  that  although 
qualified  in  respect  to  learning  and 
ability,  she  was  not  qualified  in  ro« 
spect  to  moral  character,  and  on  ap- 
peal fVom  this  decision,  the  state 
superintendent  of  public  instmctioa 
made  an  order  requiring  the  town 
superintendent  to  examine  the  ap^ 
plicant  in  relation  to  her  qualifica* 
tions  as  teacher,  and  if  found  qoMlU 
fled  in  other  particuhirB,  than  those 
presented  for  the  decision  of  the 
state  department  of  public  instmo* 
tion,  that  he  license  her  accordingly ) 
Held  that  the  examination  which  the 
town  superintendent  was  requirf4 
to  make  related  exclusively  to  the 
applicant's  qualifications  with  re- 
spect to  learning  and  ability,  and 
not  to  moral  character.    And  tliat 
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ttpott  his  perfortding  that  duty,  and  | 
offerinic  the  candidate  a  certiQcate  1 
stating  that  she  was  qualiflod  in  re- 
apect  to  learning  and  ability^  he  had 
done  all  that  could  be  required  of 
him,  and  the  candidate  would  be 
deemed,  in  law>  qualified  to  teach  a 
common  school;  the  state  superin- 
tendent having  decided  her  to  be 
qualified  in  respect  to  moral  char- 
acter.   Johnson,  J.  dissented.      ♦* 


CONDITIONAL  8ALBS. 

fl.  being  the  owner  of  three  shingle 
machines  and  belting*  which  he  had 
recently  purchased,  in  the  state  of 
Maine,  an  agreement  was  made  be- 
tween him  and  E.  and  H.  Q.  G.  as 
follows :  "  B.  and  H.  G.  G.  agree  to 
pay  D.  G.  S.  for  the  above  machines 
and  belting,  time,  services  and  ex- 
penses, the  sum  of  S810.76,  within 
five  months,  and  D.  G.  8.  agrees  to 
take  the  above  amount  as  above 
stated,  but  lends  to  said  G.'s  the 
property  above  stated,  and  if  they 
fail  to  pay,  he  is  at  liberty  to  take 
the  property  away,  to  tenable  him  to 
realize  the  amount  and  interest." 
Bad,  that  this  transaction  was  to  be 
regarded  as  a  conditional  sale,  rather 
than  an  absolute  sale  with  a  recon- 
veyance by  way  of  mortgage;  and 
that  it  was  erroneous  to  instruct  the 
jury  that  the  instrument  was  a  mortr 
gage,  and  that,  it  not  having  been 
filed  as  a  mortgage,  persons  claim- 
ing the  same  as  purchasers  at  a  sale 
thereof  on  an  execution  against  E. 
and  H.  G.  G. ,  were  entitled  to  recover 
the  value  of  the  property,  in  an  ac- 
tion against  8.     Grant  v.  S/nwner, 
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CONSTABLE. 
See  JusTicBs'  Courts,  6,  6. 


CORPOBATION. 

Although  a  corporation  can  make  a 
voluntory  assignment,  it  cannot 
transfer  to  the  assignee  the  power 
of  its  officers.  The  assignment 
transfers  the  assets  merely ;  not  the 
franchise.  And  the  assignee  does 
not,  by  accepting  the  assignment, 
become  the  corporation,  nor  acquire 


the  powew  which  the  rtatnte  con- 
fers upon  the  corporate  body  and  its 
officers.    HurOfut  ▼.  Carter,      221 


COVENANT. 


See  Leash. 


BAMAGEe. 

In  an  action  against  the  sheriff  (br  not 
returning  an  execution,  where  it  ap- 
pears that  the  defendant  in  the  exe- 
cution had  sufficient  real  esUte  in 
the  county  to  satisiV  the  same,  the 
measure  of  damages  is  the  amount 
directed  to  be  levied,  by  the  execu- 
tion.    The  People  v.  Lott,  180 

See  Bailment. 


DEBT. 

1.  After  judgment,  a  recovery  in  an 
action  for  a  tort  becomes  a  ddd^  and 
the  amount  may  be  paid  to  the  sher- 
iff, by  any  person  indebted  to  the 
judgment  debtor,  under  and  by  vir- 
tue of  section  298  of  the  code.  Mai- 
lory  V.  Norton,  ^24 

2.  A  claim  for  the  recovery  of  the  pro- 
ceeds of  exempt  property,  wrongs 
fully  seized  and  sold  upon  execution, 
will  be  converted  into  a  debt,  by  the 
recovery  of  a  judgmeht  for  the 
value.  ** 

8.  A  defendant,  whose  exempt  proper- 
ty is  seized  upon  execution,  may 
protect  his  rights  by  bringing  an  ac- 
tion  in  the  nature  of  replevin,  for 
the  delivery  of  his  property,  and 
thus  have  it  restored.  But  if  he 
chooses  to  bring  an  action  torecover 
the  value,  and  obtains  a  judgment, 
which  becomes  a  debt,  he  Ukea  the 
risk  of  subjecting  himself  to  the 
provisions  of  sec.  298  of  the  code.  %b 


DEBTOR  AND  CREDITOE. 

1.  A  provision,  in  an  assignment  made 
by  an  insolvent  debtor,  for  the  beo- 


684 


INDEX. 


eflt  of  his  creditors,  authorizing  the 
assignee  to  sell  and  dispose  of  the 
assigned  property  "  upon  such  terms 
and  conditions  as,  in  his  judgment, 
may  appear  best,  and  convert  the 
same  into  cash,"  is  not  an  authority 
to  sell  on  credit,  and  therefore  will 
not  vitiate  the  assignment.  Nichols 
T.  McEvfen,  65 

2.  But  a  provision  authorizing  the  pay- 
ment of  "  a  reasonable  counsel  fee" 
to  the  assignee,  in  addition  to  the 
expenses,  costs  and  commissions  of 
executing  the  trust,  is  an  appropria- 
tion of  the  property  to  an  illegal 
purpose,  and  renders  the  assignment 
void  as  to  creditors,  «& 

8.  And  so  far  as  the  validity  of  such  a 
provision  is  concerned,  it  is  imma- 
terial whether  the  assignee  is  or  is 
not  an  attorney  and  counsellor  at 
law.  tb 

4.  Where  a  party  volunteers  to  pay 
the  debt  of  his  creditor,  without  his 
request  or  consent,  in  the  special 
manner  provided  in  ^  298  of  the  code, 
in  order  to  avail  himself  of  such  pay- 
ment, in  an  action,  he  must  set  it 
up  specially  in  his  answer.  Per 
Welles,  J.    Calkins  v.  Packer ,  275 

5.  A  provisi<m  in  an  assignment  exe- 
cuted by  a  debtor,  for  the  benefit  of 
creditors,  empowering  the  assignee 
to  sell  and  dispose  of  the  assigned 
property  "  in  such  manner  as  he 
shall  deem  best  and  most  for  the 
interest  of  the  parties  concerned, 
and  convert  the  same  into  money," 
&c.  is  not  to  be  construed  as  autho- 
rizing a  sale  on  credit;  and  there- 
fore it  does  not  render  the  instru- 
ment void  on  its  face.  Clark  v. 
JFSaUr,  128 

6.  Where  goods  in  a  store  were  assign- 
ed by  the  owner  to  H.  in  trust  for 
the  payment  of  creditors,  but  the 
goods,  after  the  assignment,  still  re- 
mained in  the  actual  possession  of 
the  assignor,  and  they  were  sold  by 
him  and  his  former  clerks,  and  by 
his  wife,  at  private  sale,  and  in  the 
customary  manner  by  retail,  his 
name  being  still  on  the  various 
signs  of  the  store ;  and  some  of  the 
goods  were  sold  to  pay  an  old  debt 
not  included  in  the  first  class ;  and 
no  inventory  was  made  of  the  as- 
signed goods,  nor  was  there  any  list  j 


of  the  creditors ;  and  the  i 
made  no  sales  himself,  nor  did  he 
give  any  reason  for  sufiering  (he 
property  to  remain  under  the  con- 
trol, and  subject  to  the  disposal  of 
the  assignor ;  it  was  hdd  that  these 
were  most  suspicious  circumstances; 
and  that  the  conduct  of  the  parties 
to  the  assignment  was  strong  to 
show  that  the  whole  transaction  was 
for  the  purpose  of  defrauding  the 
creditors  of  the  assignor.  Pine  ▼. 
Rikert,  169 

7.  Notwithstanding  the  invalidity  of 
an  assignment,  as  it  respects  the 
creditors  of  the  assignor,  a  sale, 
made  by  the  assignee  before  the 
creditors  have  obtained  a  specific 
lien  upon  the  goods,  to  an  innocent 
purchaser,  for  a  valuable  considera- 
tion, is  valid.  ib 

8.  It  will  be  considered  as  efiected  un- 
der the  authority  of  the  original 
proprietor,  who  has  still  the  right  to 
sell  the  property.  ^ 

9.  But  where  the  assignee,  after  exe- 
cutions against  the  assignor  had 
been  delivered  to  the  sheriff,  sold 
the  assigned  propei-ty  to  the  plain- 
tiffs, in  one  lot,  at  a  reduction  of  50 
per  cent  from  the  prime  cost,  the 
amount  of  the  purchase  not  bein^ 
known  to  either  of  the  parties  at  the 
time,  and  no  money  was  paid  by  the 
plaintiffi},  but  they  gave  their  note 
for  the  price  of  the  goods  as  event- 
ually ascertained,  not  however,  until 
after  the  tfoods  liad  been  levied  on 
by  the  sheriff,  under  the  executions; 
Hdd,  that  the  plaintiffs  were  not  en- 
titled to  be  considered  innocent  pur- 
citasers.  for  a  valuable  consideration. 


D££D. 

1.  Where  a  deed  describes  a  line  as 
running  from  a  known  monument 
east  a  given  number  of  feet,  to  a  stake 
and  stones,  and  there  is  no  such 
monument  there,  at  the  execution 
of  the  conveyance,  although  there 
had  been,  formerly,  in  the  original 
location  of  the  lot,  in  running  the 
line  the  grantee  is  to  be  governed 
by  the  next  call  in  the  deed,  viz : 
the  course  and  distance ;  and  can- 
not resort  to  parol  proof  to  show  the 
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moDnment  as  existing  while  the  title 
was  held  hy  his  grantors.  Seaman 
y.  Hogeboonif  898 

2.  And  if,  on  running  ont  the  land  ac- 
cording to  the  coarses  and  distan- 
ces laid  down  in  the  deed,  the  linos 
of  the  surrey  will  not  close,  so  that, 
relying  solely  upon  the  courses  and 
distances,  to  arrive  at  the  intent  of 
the  parties,  the  conveyance  is  void 
for  uncertainty,  it  is  not  an  inflexi- 
ble rule  in  construction  that  they 
are  to  control.  ^ 

8.  Under  such  circumstances,  resort 
may  be  had  to  other  particulars 
stated  in  the  description  of  the 
premises,  to  ascertain  what  land  the 
deed  was  intended  to  cover,  and 
thus  to  uphold  the  grant.  ib 

4.  Thus  where,  in  addition  to  a  descrip- 
tion of  the  premises  by  fixed  mon- 
uments and  courses  and  distances, 
a  deed  purported  to  convey  a  lot  of 
land  "  commonly  called  and  distin- 
guished as  the  Schermerhom  brick 
yard,"  it  weu  held^  that  in  the  ab- 
sence of  any  monuments,  and  the  im- 
possibility of  ascertaining,  from  the 
courses  and  distances,  what  land 
was  meant,  the  designation  of  the 
premises  as  "  the  Schermerhom 
brick  yard"  determined  what  land 
was  intended  to  be  conveyed.       %b 

6.  Where  there  are  certain  particulars 
in  the  description  of  the  thing  intend- 
ed to  be  granted,  which  can  be  suffi- 
ciently ascertained,  the  addition  of 
any  mistaken  or  uncertain  circum- 
stance will  not  be  allowed  to  ihis- 
trate  the  intention  of  the  parties,  ib 

6.  And  if  there  be  certain  particulars 
sufficiently  ascertained  in  the  de- 
scription to  locate  the  land  intended 
to  be  conveyed,  the  addition  of  any 
false  or  mistaken  particulars  may  be 
rejected,  or  disregarded.  t6 

7.  If  by  the  words  of  a  conveyance 
the  grant  may  be  ascertained  and 
located,  parol  evidence  for  that  pur- 
pose is  unnecessary  and  inadmis- 
sible. It  is  only  when  it  becomes 
necessary  to  ascertain  the  subject 
or  object  to  which  the  instrument 
refers,  or  there  is  not  enough  in  the 
description  to  locate  it,  or  part  of 
the  description  is  false,  that  evi- 
dence oAiiMide  is  admissible.  ib 


8.  As  a  general  rule,  when  a  deed  de- 
scribes land  by  course  and  distance, 
and  also  by  known,  visible  monu- 
ments, the  latter  govern,  and  natu- 
ral will  overcome  artificial  monu- 
ments. Where  no  monuments  ex- 
ist, resort  must  bo  had  to  the  next 
most  certain  call  of  the  deed.  This 
is,  ordinarily,  course  and  distance ; 
but  not  invariably  so.  ib 

9.  If  there  are  other  more  certain  evi- 
dences of  the  intent  of  the  parties, 
or  if,  by  a  resort  to  courses  and 
distances  exclusively,  the  result  is 
to  fVustrate  the  grant,  whilst  the 
description  contains  other  matter 
to  render  the  intent  entirely  cer- 
tain, it  is  not  an  unbending  rule 
that  the  call  of  course  and  distance 
in  a  deed  must  alone  be  resorted  to, 
in  the  absence  of  natural  or  artifi- 
cial monuments  or  ground  marks,  ib 


DOGS. 

1.  The  provision  of  the  statute  making 
the  owner  or  possessor  of  a  dog  that 
shall  kill  sheep,  liable  to  the  owner 
for  the  value  of  the  sheep,  without 
proof  that  the  owner  of  the  dog  had 
notice  or  knowledge'  that  the  dog 
was  mischievous  or  disposed  to  kill 
sheep,  is  independent  of  the  sec- 
tions relating  to  the  proceedings  of 
the  fence  viewers.  Therefore  the 
owner  of  the  sheep  may  resort  to 
his  action  without  applying  to  the 
fence  viewers  to  inquire  into  the 
matter.    Pish  v.  Skvi,  888 

2.  If  in  such  action  the  plaintiff  proves 
by  testimony  entirely  uncontradict- 
ed and  fVee  fVom  confiict,  that  his 
sheep,  while  upon  his  own  prem- 
ises, have  been  bitten  and  killed  by 
the  defendant's  dog,  he  will  be  en- 
titled to  recover,  without  fVirther 
proof.  ib 


E 

ESTOPPEL. 

See  Mortgage,  1. 

EVIDENCE. 

1.  It  is  a  general  rule  that  parol  evi- 
dence can  never  be  adoiitted  for  the 
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parpose  of  exonerating  an  a^nt, 
who  ban  entered  into  a  written  con- 
tract in  which  he  appears  as  a  prin- 
cipal.    Chappell  y.  Dantif  17 

2.  An  instrument  in  these  words,  "  Re- 
ceived of  H.  Gaul  the  following  or- 
ders or  demands  for  collection,  and 
to  be  paid  over  to  the  said  Gaul  or 
his  order,  on  the  first  day  of  No- 
vember next,  or  as  soon  thereafter 
as  collected,"  is  more  than  a  mere 
receipt.  It  is  an  agreement,  by 
which  the  receipt  of  the  demands, 
for  collection,  is  admitted,  and  a 
stipulation  given  that  the  avails 
shall,  when  collected,  be  paid  over 
to  H.  Gaul,  or  to  his  order.  Wood 
V.  Whiting,  190 

8.  Consequently  parol  evidence  cannot 
be  received,  to  contradict  the  instru- 
ment, by  showing  that  the  demands 
mentioned  therein  were  received  as 
the  demands  of  G.  dcB.,  for  the  par- 
pose  of  being  collected  and  paid 
over  to  a  creditor  of  G.  dc  B.,  for 
whom  the  person  signing  the  iostru- 
mcnt  was  agent  ib 

4.  Parol  evidence  to  prove  that  an  as- 
signment of  a  contract,  absolute  on 
its  face,  was  intended  as  a  mortgage, 
may  be  given  by  persons  who  are 
not  parties  to  the  instrument,  in  sup- 
port of  the  claims  of  creditors.  Ty- 
ler V.  Strang,  198 

6.  Where  J.  G.  signed  an  instrument 
by  which  he  authorized  D.  G.  to  use 
his,  J.  G.'s  name  "  to  his  agree- 
ment," without  specifying  any  agree- 
ment in  particular,  it  was  held  that 
parol  proof  of  what  D.  G.  told  J.  G. 
he  wanted  the  writing  for,  at  the 
time  when  he  obtained  it,  was  ad- 
missible. Perkins  v.  Goodman,  218 

0.  In  such  cases  evidence  of  extrinsic 
or  surrounding  circumstances  is 
competent,  to  show  what  agreement 
the  party  giving  the  authority  in- 
tended to  have  signed  in  his  name,  ib 

7.  In  an  action  to  recover  the  price  of 
hot  air  furnaces,  sold  to  the  defend- 
ant, with  a  warranty  that  they 
should  be  capable  of  heating  the 
building  in  which  they  were  placed, 
to  a  temperature  of  70  degrees  at 
all  times,  the  defense  was  that  the 
ftimaces  fkiled  to  heat  the  building 
to  the  degree  mentioned,  uad  that 


it  was  improper  to  ask  a  doctor  of 
medicine  the  question,  "  Is  there  a 
degree  of  heat,  regarded  among 
physiologists  as  a  proper  tempera- 
ture for  inhabited  dwellings  in  tbe 
winter  1"  the  proper  question  being 
whether  the  furnaces  were  of  suffi- 
cient capacity  to  heat  the  rooms  to 
the  degree  provided  in  the  contract. 
Brietol  v.  TVocy,  286 


EXCEPTIONS. 

If  the  jury  renders  a  verdict  agafaiA 
the  evidence,  and  contrary  to  the 
judge's  instructions,  exceptions  can- 
not reach  the  case ;  for  exceptions 
lie  only  to  tbe  rulings  of  the  judge, 
not  to  the  errors  of  Uie  jury.  Stan^ 
ley  V.  WM,  148 


EXECUTION. 

1.  Where  an  order  was  made  by  a 
county  court  granting  leave  to  a 
plaintiff  to  issue  an  execution  upon  a 
judgment,  notwithstanding  the  Ispso 
of  five  years  from  the  entry  thereof, 
the  plaintiff  having  been  dead  for 
over  two  years  at  the  time  of  mak- 
ing such  order,  and  the  affidavit  on 
which  the  order  was  obtained,  tbe 
notice  of  motion,  and  the  order  it- 
self, were  entitled  in  the  action,  and 
the  notice  was  signed  "C.  B.  W. 
att'y  for  the  plff;"  Beid,  that  the 
order  was  void,  and  tbe  execution 
issued  in  pursuance  of  it,  so  far  as  Its 
valid ity  d cpended  on  the  order.  Bel^ 
linger  v.  F\)rd,  811 

2.  Held  also,  that  for  being  issued  af- 
ter five  years  without  an  order,  tbe 
execution  would  not  be  absolutely 
void,  but  only  voidable.  But  that 
it  was  void  unless  authorised  by  the 
order,,  for  the  reason  that  the  piaii^ 
tiff  in  the  judgment  was  dead,      ib 

8.  Until  a  suit,  abated  by  the  death  of 
the  plaintiff,  has  been  revived,  no 
execution  can  issue ;  no  one  having 
a  right  to  issue  it.  d 


EXECUTORS   AND  ADMINIS- 
TRATORS. 

1.  Although  it  has  been  held  that  let. 
ters  testamentary,  when  issued,  re. 
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loto  back  to  the  death  ai  the  testa- 
tor, and  legalUd  all  intermediate 
acts  of  the  executor,  yet  this  most 
he  understood  to  co?er  only  those 
acts  which  mi^bt  havo  heen  done, 
had  he  been  executor  at  the  time. 
BOLingmr  ▼.  Ford,  811 

%  The  doctrine  of  relation  will  not 
protect  an  .executor  in  suing;  out  an 
execution  a^inst  a  debtor  of  the 
testator,  and  selling  property  there- 
under, prior  to  his  receiying  letters 
testamentary.  ib 

8.  The  rule  which  legalizes,  by  relv 
tion,  the  acts  of  a  person  afterwards 
appointed  executor  or  administra- 
tor, applies  only  to  those  cases  where 
money  is  obtained  without  any  co- 
ercive proceedings,  and  where  the 
property  of  the  estate  has  been 
wrongfhlly  appropriated,  and  not  to 
illegal  coercive  acts  against  third 
persons  and  their  property.  ib 


F 

yOBMBR  SUIT  OR  RECOVERY. 

1.  The  rule  is  well  settled,  that  an  en- 
tire and  indivisible  demand  cannot 
be  made  the  basis  of  two  actions ; 
and  that  a  recovery  for  a  part  of  an 
entire  demand  will  bar  a  suit  for  the 
whole.    Staples  v.  Goodrich^      817 

%  But  a  creditor  is  not  obliged  to  Join 
in  one  suit,  several  and  distinct  causes 
of  action.  He  may  elect  to  sue 
upon  them  separately ;  and  it  is  no 
objection  that  they  belong  to  the 
same  fiuuily  of  causes,  provided  their 
identity  is  not  the  same.  ib 

8.  Thus  where  two  bills  of  goods  were 
sold  to  the  defendant,  at  different 
times,  a  credit  of  six  months  being 
given  upon  one,  and  none  as  to  the 
other ;  ii  was  kdd  that  the  demands 
were  separate  and  distinct,  and  that 
a  recovery  upon  the  bill  first  sold, 
was  no  bar  to  an  action  upon  the  sec- 
ond, ib 


FRAUD. 
iSSss  Action,  1, 


FRAUDULENT  SALES  AND  CON- 
VEYANCES. 

1.  P.byabill  of  sale,  datedJulyT,  1858, 
after  reciting  that  he  was  the  owner, 
subject  to  a  chattel  mortgage,  exe- 
cuted the  May  previous,  to  D.,  of 
certain  goods  in  a  store  at  S.,  and  of 
certain  other  goods  on  the  way  fh>m 
Troy,  in  consideration  of  a  fhll  set  of 
tin  tools,  and  fifty  dollars,  and  some 
plato  or  sheet  tin,  sold  and  transferred 
to  the  plaintiff  all  his  goods,  wares 
and  merchandise  in  the  store  and  on 
the  way  for  the  store;  also  all  the 
notes,  accounts  and  obligations  fbr 
goods,  wares  and  merchandise  sold. 
P.  was  indebted  to  various  persons, 
at  the  time  of  executing  this  bill  of 
sale,  and  had  just  been  purchasing 
goods  for  the  store.  The  plaintiff 
took  possession  of  the  property  on  the 
same  day.  On  the  8th  of  July  P. 
confVissed  several  judgments,  to  dif- 
ferent individuals,  on  which  execu- 
tions were  issued,  and  the  defendant, 
as  sheriff,  by  virtue  of  such  execu- 
tions, on  the  9th  of  July,  levied  upon 
the  property  so  conveyed  to  the  plain- 
tiff. On  the  8th  of  July,  a  portion 
of  the  goods  were  secretly  removed 
flrom  the  store,  in  the  night,  and  were 
found  at  the  plaintiff's  house.  Held 
that  the  wholesale  nature  of  the 
transaction — selling   goods    recently 

.  purchased  and  not  yet  received,  in- 
cluding debts  not  examined  or  inven- 
toried— the  inadequacy  of  considera- 
tion ageeed  to  be  paid — and  the  se- 
cret removal  of  property  immediately 
after  the  sale — emphatically  indica^ 
ted  a  dishonest  purpose ;  and  that  it 
was  a  fkir  question  for  the  jury  to  de- 
termine, fVom  the  evidence,  whether 
the  sale  was  not  made  with  intent  to 
hinder,  delay  or  defVaud  creditors  in 
the  collection  of  their  debts,  and 
therefbre  fhiudnlent  and  void  as 
against  them;  and  that  there  being 
evidence  before  the  jury,  upon  that 
question,  their  verdict  in  favor  of  the 
plaintiff  was  to  be  regarded  as  con- 
clusive. Jamrs,  J.,  dissented.  Del- 
aware V.  EnsigUf  86 

2.  Although  it  is  a  general  rule  that  where 
adefeiMlant  in  an  execution  is  per- 
mitted by  the  plaintiff  to  retain  pos- 
session of  personal  property  after  a 
purchase  thereof  by  the  latter  under 
the  execution,  the  sale  is  presump- 
tively void  as  against  creditors,  yet 
where  a  sufficient  reason  appears  for 
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leaving  the  property  in  the  defend- 
ant's possession  the  rule  docs  not  ap- 
ply.    Woodicorth  v.  Woodyforih,  343 

8,  Thns,  where  the  condition  of  the 
property  ia  such  as  to  Aimisb  a  suffi- 
cient excuse  for  leaving  it  in  the  poa- 
aeasion  of  the  judgment  debtor — as 
where  it  consists  of  oata  in  the  bam, 
unthreshed,  and  beans,  some  in  a 
mow  in  the  bam,  and  some  in  the 
field  ungathered — ^the  officer  ia  not 
bound  to  remove  it  immediately,    ib 

4.  Where  a  person  purchasing  cabinet 
fUmiture  of  the  plaintifiQi,  on  credit, 
had  a  short  time  before  confessed  a 
Judgment  in  &vor  of  A.  and  L.  for  a 
large  amount,  and  very  soon  after  the 
purchase  he  executed  a  chattel  mort- 
gage upon  his  entire  stock  in  trade, 
including  the  Aimiture  purchased  of 
the  plaintiffs,  to  the  defendant,  to  se- 
cure the  payment  of  $8500,  and 
within  a  month  or  two  after  the  pur- 
chase, the  sheriflT  held  several  exe- 
cutions against  him  which  he  was 
obliged  to  return  unsaUsfled,  for 
want  of  property  whereon  to  levy ; 
Hdd,  that  these  circumstances  were 
sufficient  to  justify  the  conclusion 
that,  at  the  time  of  the  purchase 
fh)m  the  plaintiff's,  the  purchaser  was 
insolvent    Buckley  v.  Artcheri  585 

5.  Held  cUso,  that  mere  insolvency  was^ 
not  enough  to  avoid  the  sale ;  and 
though  the  purchaser  knew  himself 
to  be  insolvent,  yet,  as  he  made  no 
&lse  representations  in  relation  to  his 
condition,  if  he  made  the  purchase 
with  the  honest  intention  of  contin- 
uing his  business,  and  paying  for  the 
goods,  if  he  could,  the  plaintifl^  could 
not  avoid  the  sale  for  fVaud.  But  if, 
on  the  other  hand,  the  purchase  was 
made  with  a  knowledge  of  his  own 
insolvency,  and  with  a  preconceived 
design  of  subjecting  the  goods  to  the 
judgment  which  he  had  already  con- 
fessed, or  to  the  mortgage  he  was 
about  to  execute,  thai  it  was  such  a 
fraud  as  would  vitiate  the  sale,  and 
the  plaintiffs,  upon  ascertaining  the 
imposition,  would  be  justified  in  re- 
daiming  their  property.  ib 

6.  Held,  further,  that  in  an  action  by 
the  vendors,  against  a  person  claim- 
ing to  hold  the  property  by  virtue  of 
a  chattel  mortgage  executed  by  the 
purchaser,  to  recover  possession  of 
the  same,  on  the  ground  of  fhiud  up- 
on the  purchase,  the  question  pre- 


sented was  one  of  Mo^tM,  vis:  wheth- 
er the  purchaser  acted  with  an  hon- 
est or  a  dishonest  design.  That  this 
was  a  question  fbr  the  jury ;  and 
that  it  was  ennor  to  withhold  it  from 
them.  «fr 


G 

GRANT. 

1.  A  grant  of  a  ''  stream  and  pond  of 
water  and  saw  mill  thereunto  be- 
longing," does  not  convey  to  the 
grantee  the  land  covered  by  the  wa- 
ters of  the  stream  and  pond.  Bbown, 
J.,    dissented.     Nostrand  v.  Dun- 

478 


2.  Ordinarily,  a  grant  of  water,  under 
any  designation,  does  not  convey  the 
land  which  it  covers.  In  order  to 
pass  the  title  to  the  land,  the  word 
"  land,"  or  something  equivalent  to 
it,  should  be  inserted  in  the  oonv^r- 
anoe.  ib 

8.  It  seems  that  in  grants  for  milling 
purposes  the  intent  of  the  parties  is 
generally  to  limit  the  interests  con- 
veyed to  the  use  of  the  water,  aod 
of  the  land  which  it  covers,  so  fiu>  aa 
the  same  may  be  necessary  for  the 
operations  of  the  indicated  employ- 
ment. They  do  not,  ordinarily,  de- 
sign that  if  the  mill  should  fkil  and 
the  pond  should  entirely  subside,  the 
mill  owners  shall  be  entitled  to  the 
land  once  covered  by  the  pood.  Per 
8.  B.  Strono,  J.  %b 

4.  Upon  this  principle  the  mill  holdeni 
have  the  right  to  use  the  waters,  bo 
long  as  they  choose  to  employ  them 
for  the  designated  purposes,  and  the 
land  owners  retain  the  right  to  enjoy 
their  property  in  any  manner  thai 
shall  not  prqjudioe  the  exercise  of 
the  privileges  which  they  have  oon- 
veyed  toothers.  P«r  8.  B.  Strong, J. 


HUSBAND  AND  WIF?. 

1.  Where  a  married  woman,  having 
separate  property,  Joins  with  her  hus- 
band in  giving  a  promiaaoiy  note, 
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fl^n  as  surety  fbr  him,  she  thereby 
charges  her  separate  estate,  in  equi- 
ty with  the  payment  thereof,  which 
estate  may  be  reached  through  the 
intervention  of  a  receiver.  Yaley. 
Dederer,  286 

%  It  is  well  settled  that  a  husband 
may  maintain  an  action  for  entic- 
ing away  his  wife,  or  inducing  her 
to  live  apart  ftom  him ;  and  this 
whether  the  wrongdoer  be  the 
father  of  the  wife,  or  any  other 
person.    Bennett  v.  Smith,        439 

8.  But  merely  allowing  the  wife  to 
come  come  and  remain  in  his 
house,  by  a  stranger,  and  much  less 
her  father,  from  good  motives,  will 
not  give  to  the  husband  a  right  of 
action.  Something  further,  tending 
to  prevent  or  dissuade  the  wife  from 
living  with  her  husband,  is  requisite. 

ib 

4.  In  respect  to  what  facts  will  sup- 
port an  action  by  a  husband  for  de- 
priving him  of  his  wife,  there  is,  in 
principle,  a  clear  distinction  be- 
tween the  cases  where  the  action  is 
against  the  parent  and  those  where 
it  is  against  a  stranger.  ib 

5.  Where  the  conduct  of  a  husband 
is  such  as  to  endanger  the  personal 
safety  of  his  wife,  or  is  so  immoral 
and  indecent  as  to  render  him  gross- 
ly unfit  for  her  society,  so  much  so 
that  she  would  be  justified  in  aban- 
doning him,  it  seems,  her  parents 
have  the  right  not  only  to  receive 
her  into  and  allow  her  the  comforts 
of  their  house^  but  also  to  advise 
her  to  come  and  remain  there ;  and 
the  common  law  will  not  hold  them 
responsible  to  the  husband,  in  dam- 
ages, for  so  doing.  id 

6.  And  the  same  doctrine  is  applicable 
to  a  case  where  the  advice  is  given 
by  a  parent,  in  the  honest  belief, 
jnstified  by  information  received  by 

-  nim,  that  such  circumstances  exist, 
although  the  information  may  sub- 
sequently prove  to  have  been  un- 
founded. It  is  enough,  for  his  pro- 
tection, that  he  was 'warranted  in 
such  belief,  and  acted  tVom  pure 
motivee.  ib 

7.  It  is  therefore  erroneous,  in  an  ac- 
tion against  the  father  of  a  married 
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woman,  for  enticing  her  away,  to 
charge  that  the  defendant  is  liable 
if  he  advised  the  wife  to  stay  away 
from  her  husband,  without  regard 
to  his  motives.  ib 

8.  Where,  in  such  an  action,  it  appear- 
ed that  the  wife  of  the  plaintiff  was 
under  sixteen  years  of  age,  and  bad 
been  taken  away,  or  left  her  father's 
house  secretly,  and  was  married 
without  his  consent  or  knowledge, 
and  the  defendant  offered  to  prove 
that  previous  to,  and  at  the  time  of 
the  marriage,  the  husband  was  a 
habitual  drunkard,  and  continued  to 
be  such  down  to  the  time  of  the  tri- 
al ;  that  his  habits  of  drunkenness 
were  known  to  the  defendant,  and 
constituted  one  ground  of  objection 
to  his  daughter  living  with  the  plain* 
tiff;  that  he  was  in  the  habit  of  fre- 
quenting houses  of  ill-fame;  and 
having  illicit  intercourse  with  aban- 
doned women ;  that  he  was  profane, 
vulgar  and  lascivious,  and  publicly 
boasted  of  his  illicit  intercourse  with 
prostitutes,  and  of  his  frequenting 
houses  of  ill-fame;  and  that  this 
was  known  to  the  defendant ;  and 
that  the  plaintiff  had  no  pecuniary 
means  or  ability  to  support  a  ikmily, 
was  thriftless,  idle  and  lazy,  and 
followed  no  regular  business ;  Beld, 
that  the  matters  proposed  to  be 
proved,  if  established,  and  thefather 
was  influenced  by  them,  in  advising 
the  daughter  to  remain  away  from 
her  husband  while  his  habits  of 
drunkenness  and  gross  immorality 
and  indecency  continued,  would 
have  fully  justified  him  in  giving 
that  advice,  and  so  fkr  as  related  to 
that  act,  constituted  a  complete  de- 
fense to  the  action;  and  that  the 
evidence  offered  was  therefore  im- 
properly excluded.  ib 

9.  Held  cUso,  that  even  if  a  cause  of 
action  were  proved,  the  evidence  so 
offered  was  admissible  upon  the 
question  of  damages.  ib 

10.  In  an  action  for  enticing  away  the 
plaintiff's  wife,  the  declarations  of 
the  wife,  made  within  a  few  days 
after  her  marriage,  expressing  her 
wishes  in  respect  to  living  with  the 
plaintiff,  as  his  wife,  in  connection 
with  other  circumstances  tending  to 
prove  that  she  was  not  then  under 
constraint,  are  admissible  as  part  of 
the  res  gesks.  ib 
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11.  No  personal  Judgment  can  be  ren- 
dered against  a  married  woman,  for 
a  debt  contracted  by  her  during  cov- 
erture.    Coon  ▼.  Brookf  646 

12.  Where  a  married  woman  has  a  sep- 
arate estate,  her  obligation  incurred 
on  the  faith  of  it  or  for  its  benefit,  is 
enforced,  when  capable  of  being  en- 
forced, as  a  charge,  and  never  as  a 
peraoncU  liaJbHiiy.  %b 

18.  The  statutes  of  1848  and  1849, "  for 
the  more  effectual  protection  of  the 
property  of  married  women,"  do  not 
enable/mifs  covert  to  contract  dobts 
or  make  notes  for  objects  not  al- 
lowable prior  to .  the  passage  of 
those  statutes.  ih 

14.  The  promissory  notes  of  a  married 
woman  are  still  void  at  law,  and  no 
legal  action  wherein  a  personal 
judgment  is  demanded  against  her 
can  be  maintained  upon  such  a  note. 

ih 

15.  The  only  remedy  a  creditor  has 
ui>on  the  promissory  note  of  a  mar- 
ried woman,  when  given  for  the  ben- 
efit of  her  separate  estate,  is  the  old 
equitable  remedy  by  suit  to  reach 
the  property  upon  which  the  note  is 
a  charge.  %b 

16.  A  justice  of  the  peace  has  not  Ju- 
risdiction of  such  an  action.         %b 

17.  Where  a  married  woman  has  a  scpsr 
rate  estate,  which  she  holds  to  her 
own  exclusive  use,  free  from  the  con- 
trol or  disposition  of  her  husband,  and 
individuals  frimish  work,  labor  and 
materials  ft>r  the  erection  of  a  house 
upon  it,  upon  the  express  agreement 
and  promise  of  the  owner  that  the 
same  shall  be  paid  for  out  of  her  sep- 
arate estate,  a  court  of  equity  has  Ju- 
risdiction to  enforce  payment  out  of 
her  separate  estate,  as  a  charge  there« 
on.  Wright,  J.  dissented.  Dicker- 
man  v.  Ahrc^m$,  651 

18.  A  creditor,  before  he  can  succeed  in 
charging  the  separate  estate  of  a 
married  woman  with  the  payment  of 
his  debt,  must  show  not  only  that  she 
contracted  the  debt,  but  tbat  it  was 
contracted  either  for  the  benefit  of  her 
separate  estate,  or  for  her  own  benefit, 
upon  the  credit  of  such  estate.        ib 

19.  In  such  a  case  the  debt  ia  enforced 
as  a  charge,  and  not  as  a  personal 


liabflfty.    The  Judgment  is  in  rMt, 
and  not  in  personam.  %b 

See  Rail  Road  Companies,  1,  2,  8. 


INFANTS. 

1.  Proceedings  cannot  be  entertained 
for  the  appointment  of  a  guardian  to 
sell  infiints'  real  estate,  1^  a  justice 
of  the  supreme  court,  ai  chambers. 
Matter  of  Bookhoui,  348 

2.  Such  proceedings  must  be  had  at  a 
special  term.  A 

8.  The  supreme  court  is  not  always 
open  as  a  court  of  equity,  except  to 
enable  the  justices  thereof  to  make 
such  orders  as  the  chancellor  form- 
erly made  out  of  term.  ib 

4.  Petitions  in  proceedings  for  the  sale 
of  infants'  real  estate  should  be  ad- 
dressed "  To  the  supreme  court  of 
the  state  of  New  York."  tb 


INJUNCTION. 
See  Jurisdiction. 

INSURANCE. 

1.  Where  a  party  was  insured  against 
loss  by  fire,  "  on  his  stock  in  trade, 
as  a  manufacturer  of  brass  clock 
works,"  it  w(u  hdd  that  this  was  a 
license  to  him  to  use  all  such  arti- 
cles as  are  ordinarily  employed  in 
that  manuAicture,  and  to  keep  them 
on  hand,  and  even  to  make  them  for 
that  purpose,  if  it  was  the  ordinary 
course  of  that  trade  to  make  them ; 
although  the  use  or  keeping  of  such 
articles  was  prohibited  by  the  print- 
ed conditions  of  the  policy,  as  being 
extra  hazardous.  Bryant  v.  The 
FoughkeepsieMiU.  Fire  Ins,Co,  164 

2.  The  written  license  controls  the 
printed  words,  in  such  a  case.       %k 


INSURANCE  COMPANIEa 

1.  An  insurance  company  may  make  « 
valid  general  assignment  of  its  prop- 
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«rt7i  for  the  benefit  of  creditors. 
But  the  stalate  prohibits  the  giYmg 
of  preferences  in  such  assignments. 
Hwibut  V.  Carter,  221 

2.  The  assignee  can  maintain  actions 
against  all  the  debtors  of  the  corpo- 
ration. %b 

8.  The  duty  imposed  upon  the  directors 
of  an  insurance  company,  by  the  act 
to  provide  for  the  incorporation  of 
fire  insurance  companieSi  passed 
June  25, 1868,  to  ascertain  losses,  in 
the  first  instance,  and  determine 
what  amount  the  corporation  is  lia- 
ble to  pay,  and  then  to  settle  and 
determine  the  sum  which  each  per- 
son insured  is  t^  pay,  is  in  its  nature 
judicial.  The  statute  has  conferred 
the  power  as  a  personal  trust  upon 
the  directors ;  and  they  cannot  del- 
egate it  to  another  to  exercise,  either 
by  a  power  of  attorney  or  by  an  as»- 
signment.  4b 

4.  Although  a  corporation  can  make  a 
voluntary  assignment,  it  cannot 
transfer  to  the  assignee  the  power 
of  its  officers.  The  assignment 
transfers  the  assets  merely ;  not  the 
franchise.  And  the  assignee  does 
not,  by  accepting  the  assignment, 
become  the  corporation,  nor  acquire 
the  powers  which  the  statute  con- 
fers upon  the  corporate  body  and  its 
officers.  ib 

6.  Therefore,  where  premium  notes  are 
among  the  assets  assigned  by  an  in- 
surance company,  the  assignee  has 
no  power  to  make  an  assessment 
upon  such  notes,  to  pay  losses  which 
he  has  ascertained  and  determined 
to  allow,  and  the  expenses  attending 
the  settlement  and  collection  of  the 
assessment.  ib 

6.  Under  the  11th  section  of  the  act  of 
1849,  respecting  the  incorporation  of 
insurance  companies,  which  provides 
that  whenever  the  directors  shall 
deem  it  necessary  to  make  an  assess- 
ment, for  the  payment  of  losses,  &c., 
they  shall  settle  and  determine  the 
sums  to  be  paid  by  the  members  of 
the  company  as  their  respective  por- 
tions of  such  loss,  and  that  the  sum 
to  bo  paid  by  each  member  shall  al- 
ways be  in  proportion  to  the  original 
amount  of  his  deposit  note  or  notes, 
the  members  of  the  company  are  only 
liable  to  pay  upon  their  premium 


notes  their  proper  shares,  respectively, 
of  the  losses  or  damages  sustained  by 
the  members.  Shaughnessy  v.  Tke 
Rensselaer  Ins.  Co.,  605 

7.  The  liability  of  the  members  upon 
their  deposit  notes,  cannot  be  increas- 
ed by  the  fiict  that  the  company  baa 
become  insolvent,  and  itaefibcts  are 
transferred  to  a  receiver.  ib 

8.  When  an  insurance  company  becomes 
insolvent  the  receiver,  in  respect  to 
the  liability  of  tJie  members  upon 
their  premium  notes,  is  substituted  in 
the  place  of  the  directors,  and  is  vest- 
ed with  their  rights  and  powers.  He 
may  collect  of  ibe  members,  upon 
their  premium  notes,  whatever 
amounts  the  directors  might  have 
collected,  and  in  the  same  manner. 
But  be  cannot,  without  making  an  as- 
sessment, proceed  to  collect  the  whole 
amount  of  the  deposit  notes.  %b 

9.  It  was  not  intended  by  the  legislar 
ture  that  those  who  should  b^nie 
members  of  mutual  insurance  com- 
panies, by  giving  their  deposit  notes, 
should  be  l^ld  liable,  either  to  the 
company  itself,  or  to  a  receiver  vL\wn 
the  insolvency  of  the  company,  for 
any  greater  amount  than  should  be 
found  necessary  in  order  to  provide 
the  indemnity  contemplated  by  this 
system  of  insurance :  and  for  the  pur- 
pose of  determining  the  extent  of 
such  liability,  an  assessment  is  neces- 
sary, ib 

10.  In  making  the  assessment,  no  dis- 
crimination is  to  be  made  between 
notes  given  when  higher  rates  of  in- 
surance existed,  and  those  made  under 
reduced  rates.  ib 

U.  Where  a  portion  of  the  business  of 
an  insurance  company  is  transacted 
upon  the  stock  plan,  and  a  portion 
upon  the  mutual  system,  ajnd  the 
premiums  received  from  persons  ob- 
taining insurance  upon  the  former 
plan,  by  paying  the  whole  premium 
in  cash,  have  been  expended  in  the 
payment  of  losses  and  expenses,  and 
thus  relieving  former  members  firom 
assessments  upon  their  notes,  and 
leaving  others  to  be  assessed  fbr  the 
payment  of  subsequent  losses,  there 
is  no  remedy  fbr  any  itgustioe  which 
may  result  from  this  mode  of  trans- 
acting the  business  of  the  company  • 
although   the  eflbct  is  to  cast  the 
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greater  burden  upon  those  whose 
notes  happen  to  be  in  ibroe  at  the 
time  the  ineolTency  of  the  company 
00CUI8.  ib 

12.  The  receiver  of  an  insolvent  oorpo- 
ratiou  is  to  make  separate  assess- 
ments for  the  payment  of  the  several 
losses  for  which  the  company  is 
liable,  upon  all  the  premium  notes 
in  force  at  the  time  each  successive 
loss  happened.  %b 

18.  Where  several  losses  have  occurred 
aVtbe  same  time,  or  so  nearly  to- 
gether that  the  same  notes  are  liable 
to  be  assessed  for  the  payment  of 
them  all,  only  one  assessment  is  ne- 
cessary, ib 


JOINDER  OF  CLAIMS. 

A  plaintiff  cannot  include  in  the  same 
action,  claims  in  his  individual  right} 
and  as  administrator  of  another. 
Lucas  V.  The  New  York  Central 
Ran  Road  Co.  245 


JUDGMENT. 

1.  A  judgment,  either  of  an  equitable 
or  legal  tribunal,  obtained  by  fraud, 
may  be  in  effecu  vacated,  by  a  court 
of  equity.     Co^.withe  v.  Griffing^  9 

2-  But  the  parties  injured  by  such 
judgment  must  apply  for  relief  with- 
in a  reasonable  time.  If  they  are 
grossly  negligent  in  asserting  their 
rights,  and  suffer  several  years  to 
elapse,  before  applying  to  the  court, 
they  will  be  considered  as  coming 
too  late.  \b 

8.  In  many  instances  where  a  court  ex- 
ceeds its  jurisdiction,  the  judgment 
is  simply  void  and  of  no  effect,  and 
the  interposition  of  a  court  of  equi- 
ty is  not  necessary  to  prevent  its 
operation.  This,  however,  is  only 
in  cases  where  the  defect  is  mani- 
fest upon  the  record.  Where  it  is 
not  manifest,  and  it  is  necessa^ 
ry  to  resort  to  exterior  evidence 
to  show  it,  the  judgment  is  a 
cloud  upon  the  title  to  real  estate. 


which  can  be  dissipated  only  by  A 
court  of  equity ;  and  in  such  catea 
the  injured  party  has  a  right  to  in- 
voke the  int4>rfi;rence  of  such  court, 
for  his  protection.  ib 

4.  A  testator,  by  his  will  executed 
previous  to  the  revised  statutes,  de- 
vised certain  land  to  trustees,  in 
trust,  1.  To  pay  the  rents  and  prof- 
its to  the  sole  and  separate  use  of 
A.X.  8.  the  wife  of  J.  L.  8.,  during 
the  joint  lives  of  the  said  J.  and  A. ; 
2.  If  J.  L.  8.  should  survive  A.,  then 
to  pay  the  rents  and  profits  to  J.  L^ 
8.  during  his  lifetime,  to  be  applied 
by  him  to  the  maintenance,  educa- 
tion and  support  of  his  child  or  chil- 
dren lawfully  b^otten.  8.  If  J.  L. 
8.  should  survive  such  child  or 
children,  the  said  rents  and  profits 
to  be  paid  to  him.  4.  The  trusteesi 
at  any  time,  to  cut  down  any  timber 
or  wood  on  the  land,  and  sell  it,  and 
pay  the  proceeds  to  J.  L.  8.  o.  J. 
L.  8.  was  empowered  and  author- 
ised to  convey^  and  iispoae^  by  his 
last  will  and  testament,  of  all  the 
said  land,  or  any  part  thereof, 
and  to  limit  and  appoint  the  uses 
thereof  in  sucKmannBr  as  he  might 
deem  projper.  In  case  J.  L.  8. 
should  die,  without  having  made  such 
last  will  and  appointment,  then  the 
testator  gave  and  devised  the  aaid 
land  to  the  issue  of  J.  L.  8.  living 
at  the  time  of  his  death.  J.  L.  8. 
during  his  lifetime  conveyed  several 
parcels  of  the  land  to  different 
grantees.  He  survived  the  only 
children  he  had,  and  died  without 
issue;  having  previously  made  his 
will,  by  which  he  gave  and  devised 
the  portion  of  the  land  not  previ- 
ously conveyed  by  him,  to  his  ex- 
ecutors and  trustees,  in  trust  for  the 
benefit  of  the  previous  purchasers, 
and  others.  Held  that  the  power 
given  by  the  original  testator,  to 
J.  L.  8.  to  dispose  of  the  land  in 
fee,  by  will,  was  a  general  power, 
of  which  J.  L.  8.  might  ])ave  the 
exclusive  benefit,  and  that  having 
exercised  it,  bis  interest  in  the 
property  was  to  be  deemed  assets, 
upon  which  judgments  recovered 
against  him  were  equitable  liens. 
And  that  the  judgment  creditors 
were  equitably  entitled  to  pay- 
ment out  of  the  land,  in  preference 
to  the  voluntary  donees  and  de- 
visees of  J.  L.  8.  TaUmadge  v. 
SiU,  84 
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6.  Hdd aUot that ttwas not  necessary 
that  an  action  broni^bt  to  enforce 
such  an  equitable  Tien  should  be 
prosecuted  for  the  benefit  of  all 
the  creditors  of  J.  L.  8. ;  but  that 
the  judgment  creditor  who  first  com- 
menced his  action  would  obtain  a 
priority  in  relation  to  the  assets 
sought  to  be  reached.  %h 

6.  Hdd  further,  that  the  claim  of  the 
plaintiff,  in  such  an  action,  need  not 
be  made  against  all  the  land  affect- 
ed by  the  power,  but  might  be  re- 
stricted to  that  portion  of  the  prem- 
ises which  had  not  been  conveyed 
by  J.  L.  8.  previous  to  the  makiog 
of  his  will.  ib 

7.  A  decree  was  entered,  declaring  the 
plaintiff's  judgment  and  decree 
liens  on  the  land  not  sold  and  con- 
veyed by  J.  L.  8.  in  his  lifetime, 
and  directing  the  sheriff  to  sell  the 
same  to  satisfy  such  liens,  in  the 
same  manner,  and  with  the  like  no- 
tice, as  on  sales  under  execution,  ib 

6.  Where,  in  a  case  arising  since  the 
act  of  May  7,  1844,  for  the  estab- 
lishment and  regulation  of  the  po- 
lice in  the  city  of  New  York,  a  re- 
cognizance given  for  the  appearance 
of  a  party  to  answer  to  a  criminal 
charge  before  the  court  of  sessions, 
on  being  forfeited,  is  JUed  by  the 
district  attorney,  with  a  certified 
copy  of  ^he  order  of  the  court,  for- 
feiting the  same,  in  the  ofiice  of  the 
county  clerk,  and  the  clurk  dockets 
the  same  in  the  book  of  judgments 
kept  by  him,  this  becomes  a  judg- 
ment of  the  court  of  common  pleas, 
and  may  be  described  as  such.  The 
People  V.  LoU,  180 

9.  Such  judgment  is  a  lien  on  real  es- 
tate, from  the  time  of  filing  the  re- 
cognizance and  copy  order,  and 
docketing  the  same,  and  execution 
may  be  issued,  in  the  same  form  as 
on  a  judgment  recovered  in  the 
court  of  common  pleas  in  an  action 
of  debt.  t^ 

10.  And  on  filing  a  transcript  of  such 
judgment  in  the  clerk's  ofiice  of  any 
other  county,  in  which  the  defend- 
ant has  property,  execution  may  be 
issued  by  the  clerk,  to  the  sheriff  of 
that  county.  ih 

• 

11.  A  statement,  accompanying  a  con- 
fession of  judgment,  under  the  code, 


which  mentions  in  general  terms 
that  money  *'  was  lent  and  advanced 
at  divers  times  iVom  the  1  Dec. 
1853  to  date,"  is  not  sufficiently 
particular.    Davie  v.  Morris,     152 

12.  But  where  the  go9d  faith  of  the 
indebtedness  is  not  questioned,  and 
no  superior  equities  exist  in  fkvor 
of  other  creditors,  an  amendment 
will  be  permitted,  in  order  to  pre- 
serve the  lien  ana  priority  of  the 
judgment  iJb 

18.  It  is  no  objection  to  the  admission 
of  a  judgment  record  in  evidence, 
that  no  summons  is  attached  there- 
to, and  that  it  does  not  show  any 
order  of  reference,  although  the 
judgment  is  founded  upon  the  re- 
port of  a  referee.  These,  at  mostj 
are  defects  which  merely  render  the 
judgment  erroneous,  but  do  not 
make  it  void.  Calkins  v.  Packer,  276 

14.  Where  personal  property,  after  be* 
ing  sold,  upon  execution,  and  pur- 
chased by  the  plaintiff,  is  allowed  to 
remain  in  the  possession  of  the  judg- 
ment debtor,  and  the  salmis,  for  that 
reason,  claimed  by  creditors  to  be 
fVaudulent  and  void  as  against  them^ 
it  is  not  necessary  for  the  plaintiff 
in  the  judgment  on  which  the  exe* 
cution  issued,  to  go  behind  his  judg- 
ment, and  prove  the  existence,  or 
h(ma  fides  of  the  debt.  If  th e  judg- 
ment is  regular,  and  according  to 
the  forms  of  law,  it  is  valid  and  ef- 
fectual until  impeached.  Wood- 
worth  v.  Woodvforth,  848 

15.  A  statement,  made  on  entering  a 
judgment  by  confession,  which  al» 
iegea  that  "  the  above  indebtedness 
has  ariBen  for  goods,  wares  and 
merchandise  sold  and  delivered  to 
me  by  the  said  ))1aintiffs  in  the 
month  of  May,  1853,"  and  shows 
that  the  same  is  justly  due,  without 
any  fraud  whatever,  is  sufficients 
Delaware  v.  Ensign,  86 

16.  A  verification  of  sych  a  statement, 
by  which  the  debtor  swears  that 
"  he  believes  the  above  stati'ment 
of  confession  is  true,"  is  a  sufficient 
verification.  ib 


JURISDICTION. 

1.  A  court  of  equity  has  power  to  re- 
strain a  landowner  from  excavating 


694 


INDEX. 


or  removing  soil  fVom  his  land,  ad- 
joining the  land  of  another,  if  the 
effect  of  such  excavation  and  remo- 
val will  be  to  cause  the  land  of  his 
neighbor,  by  reason  of  the  with- 
drawal of  its  lateral  support,  to  fall 
away  or  subside.  Parrand  v.  Mar- 
shall,  409 

2.  Where  a  plaintifT  is  attempting  to 
enforce,  by  ex#cntton,  the  collection 
of  a  Judgment  already  satisfied,  and 
the  defendant  cannot  obtain  relief 
by  a  judge's  order  to  stay  proceed- 
ings, or  by  motion,  inasmuch  as  the 
judgment  is  in  a  justice's  court  and 
the  county  court  has  not  obtained 
jurisdiction  by  the  filing  of  a  trans- 
cript, and  the  defendant,  if  he  is 
compelled  to  f)ay  the  amount  of  the 
execution,  can  have  no  redress  by 
action  against  the  plaintiff,  by  rea- 
son of  the  insolvency  of  the  latter, 
nor  against  the  justice  or  constable, 
the  execution  being  fair  and  regular 
upon  its  face,  and  issued  upon  a 
judgment  regularly  obtained ,  he  may 
maintain  an  action  against  the  plain- 
tiff in  the  judgment,  to  have  the  ex- 
ecution set  aside  and  the  judgment 
decreed  to  be  satisfied  and  extin- 
guished, and  for  an  injunction  to 
restrain  all  proceedings  thereon. 
Mallory  v.  Norton^  424 

8.  The  remedy,  in  such  a  case,  being 
in  the  nature  of  a  bill  in  equity,  the 
supreme  court  has  jurisdiction  al- 
though the  amount  involved  is  less 
than  $100.  t6 

See  Husband  and  Wipe,  16, 16. 
judomrnt,  1,  8. 
Partition,  1. 


JUSTICES*  COURTS. 

1.  Where,  upon  a  trial  before  a  justice, 
there  is  no  conflict  in  the  evidence, 
but  the  testimony  is  clear  and  un- 
disputed, and  shows  a  cause  of  ac- 
tion entitling  the  plaintiff  to  recover, 
a  judgment  in  favor  of  the  defend- 
ant, although  rendered  upon  the 
verdictof  ajury,  will  be  reversed. 
risk  V.  Skut,  338 

2.  After  a  defendant  has  interposed 
the  defense  of  the  statute  of  limita- 
tions, in  a  justice's  court,  nothing 
short  of  his  czpreee  consent  will  op- 


erate as  a  waiver  of  anch  defense. 
PenJUld  V.  Jacobs,  886 

8.  The  fact  that  such  defense  was  not 
mentioned  on  the  trial,  nor  the  at- 
tention of  the  justice  called  to  it, 
and  that  judgment  was  given  for 
the  plaintiff,  by  the  justice,  without 
thinking  of  the  defense,  is  no  waiver 
of  the  defendant's  right  to  have  the 
judgment  reversed,  where  it  appears 
to  be  wrong,  from  the  evidence,    ib 

4.  A  cause  of  action  may  be  establish- 
ed by  proof  of  the  defendant's  ad- 
missions, where  the  justice  believes 
those  that  make  agaiuht  him  and 
disbelieves  those  that  make  in  hia 
favor;  the  latter  being  inconsistent 
and  contradictory.  tb 

6.  Before  a  party  can  recover  against  a 
constable  and  his  sureties,  for  not  col- 
lectinor  an  execution  issued  by  a  jus- 
tice of  the  peace,  it  is  necessary  for 
him  to  show  that  his  judgment  was 
valid.  To  do  this  he  must  pro%'e  that 
the  justice  had  jurisdiction  both  of 
tlie  subject  matter  of  the  action  and 
of  the  person  of  the  defendant  Wesi- 
brook  v.  Douglass^  602 

6.  But,  although  neither  of  these  f^nciB 
affirmatively  appears  from  the  jus- 
tice's return,  made  upon  an  appeal 
to  the  county  court,  yet  if  the  docket 
of  the  justice  is  produced  and  read  in 
evidence  without  objection,  and  the 
justice  is  examined  as  a  witness,  and 
no  objection  is  taken  to  the  validity 
of  the  judgment,  or  to  the  suflSciemry 
of  the  evidence  to  show  that  the  Jus- 
tice had  jurisdiction,  it  will  be  infer- 
red that  all  necessary  Jurisdictional 
facts  did  appear  upon  the  trial,      ib 

7.  The  fkct  that  the  case  is  entirely  si- 
lent on  the  subject,  requires  the  ap- 
pellate court  to  intend  that  it  was 
either  proved  or  admitted  that  the 
justice  had  jurisdiction  to  render  the 

.  judgment.  ib 

See  Husband  and  Wife,  16, 16. 


LEASB. 

1.  A  covenant  to  pay  the  rent  reserved 
in  a  lease  in  fee  rana  with  Uie  land ; 
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and  an  action  will  lie  thereon,  in  fk- 
▼or  of  the  assignee  of  the  lessor, 
against  an  assignee  of  the  lessee. 
Maxny.  l^ecUhers,  646 

2.  Where  the  assignee  of  a  lessee  is  in 
the  possession  of  the  demised  prem- 
ises, and  in  the  actual  receipt  of  the 
issues  and  profits  of  the  land,  it  is  con- 
trary to  equity  that  he  should  be  re- 
lieved fh>m  paying,  for  it,  the  price 
stipulated  and  reserved.  ib 


LEX  LOCI  CONTRACTUS. 

Where  both  the  assignor  and  assignee 
•  of  a  contract  are  citizens  of  this 
state,  and  the  assignment  is  execu- 
ted in  this  state,  and  the  subject  of 
the  contract  is  personal  property, 
upon  the  general  principle  that  the 
lozloci  eontractiu  controls  the  na- 
ture, construction  and  the  validity 
of  the  contract,  the  validity  and  ef- 
fect of  the  assignment,  and  the  de- 
livery and  change  of  possession  of 
the  property  necessary  to  sustain  it, 
depend  upon  our  laws;  although 
the  property  itself  is  situated  in  an- 
other state.     Tyler  y.  Strang,   198 


LIBEL. 

1.  Under  the  general  issue,  in  an  ac- 
tion for  a  libel,  the  defendant  may 
prove  any  thing  in  mitigation  which 
does  not  tend  to  a  justification,  but 
which  falls  short  of  that.  Stanley 
V.  Webb,  148 

2'  Therefore,  in  an  action  for  a  libel, 
in  charging  the  plaintiff*  with  ex- 
torting money  for  the  purpose  of 
hushing  up  a  complaint  of  a  criminal 
natnre,  preferred  by  him,  proof  that 
the  person  accused  did  in  fact  make 
.a  complaint,  before  a  magistrate,  al- 
leging that  the  plaintiff*  and  another 
person  had  combined  together  to  ex- 
tort money  from  him  by  means  of 
.said  criminal  charge ;  and  that  the 
material  facts  alleged  in  the  libel 
were  on  that  occasion  sworn  to  by 
.the  accused,  in  an  affidavit  made  by 
him,  is  admissible,  for  the  purpose 
of  showing  that  the  defendant's  pub- 
jlication  was  not  a  falsehood  wicked- 
ly and  wantonly  coined  for  the  occa- 
sion, but  that  it  had  what  seemed  to 
3)0  truth  for  iu  buBut.  %b 


8.  And  thongh  the  Jury  regards  such 
evidence  as  a  justification,  that  is 
not  a  subject  of  review  upon  a  bill 
of  exceptions.  ib 


LICENSE. 
See  Relation,  8,  4. 

LIMITATIONS,  STATUTE  OF. 

1.  The  statute  of  limitations  only  af- 
fbcts  the  remedy — raising  a  pre- 
sumption of  payment  from  the  lapse 
of  time ;  which  presumption  may  be 
repelled,  the  remedy  restored,  and 
the  bar  removed,  by  a  new  promise 
or  acknowledgment  Philips  v.  Pe- 
ters, 861 

2.  The  remedy  is  continued  or  revived 
by  the  new  promise,  which  rebuts 
the  presumption  of  payment  raised 
by  the  statute;  and  the  eld  demand, 
and  not  the  new  promise^  must  be 
the  foundation  of  the  action.  Hence 
it  is  immaterial  whether  the  new 
promise  or  acknowledgment  be  made 
to  the  creditor,  or  to  a  third  i)er- 
son.  ib 

8.  Thus,  whcK,  in  1845,  (some  two 
and  a  half  years  after  a  right  of  ac- 
tion accrued  upon  a  promissory  note) 
and  whilst  the  note  was  the  property 
of  A.,  the  defendant  (the  indorser) 
acknowledged  his  indebtedness,  and 
promised  to  pay  the  note  to  A.,  but 
this  acknowledgment  or  promise 
was  not  made  to  A.  or  his  agent,  or 
to  any  pei-son  authorized  to  act 
for  him,  but  to  a  third  person  having 
no  authority  to  demand  or  receive 
payment ;  held  that  this  acknowl- 
edgment, being  made  within  six 
years  prior  to  the  commencement 
of  the  action,  was  sufficient  to  pire- 
vent  the  debt  A-om  being  barred,  or 
the  statute  from  attaching.  xb 

4.  A  payment  upon  a  joint  and  several 
promissory  note,  made  by  one  of 
the  makers,  upon  a  direct  refer- 
ence of  the  holder  to  him,  for  that 
purpose,  by  his  associates,  is  opera- 
tive as  to  their  rights,  so  as  to  ex- 
tend the  duration  of  their  responsi- 
bility, as  well  as  of  his  own.  Win- 
chdl  V.  BawnuM,  448 
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6.  Where  H.  and  T.,  two  joint  ma- 
kers of  a  promisaory  note,  on  being 
applied  to  by  the  holder,  for  the 
payment  of  the  interest  due  there- 
onj  requested  him  to  call  upon  B., 
another  joint  maker,  for  the  amount, 
and  B.,  on  being  applied  to  by  the 
holder,  j)aid  the  interest  due ;  Htid 
that  IL  and  T.  were  bound  by  the 
act  of  B.,  as  much  as  if  it  had  been 
done  in  their  presence  and  upon  a 
request  made  by  them,  personally 
to  him  ;  the  direct  request  that  B. 
should  do  what  was  obligatory  upon 
all,  rendering  him  the  agent  of  the 
others ;  and  that  such  payment  was 
sufficient  to  take  the  case  out  of  the 
statute  of  limitations,  as  to  all.     ib 

6.  The  right  of  action  upon  a  promis- 
sory note,  accrues  when  the  note  is 
payable;  and  where  a  note  was 
payable  before  the  code  took  effect, 
an  acknowledgment  or  promise,  in 
order  to  take  the  case  out  of  the 
statute  of  limitations,  need  not  be 
in  writing.  ♦fe 

7.  The  statute  of  limitations  does  not 
abrogate  a  deU  by  the  lapse  of  the 
limited  tfme.  The  action,  in  cases  of 
subsequent  recognition,  is  brought 
upon  the  original  contract,  and  the 
complaint  counts  upon  that  only,  ib 

8.  The  section  of  the  statute  of  limita- 
tions  (2  R.  S.  297,  §  27)  which  pro- 
vides that  if,  at  the  time  when  a 
cause  of  action  accrues  against  any 
person,  he  shall  be  out  of  this  state, 
the  action  may  be  commenced  with- 
in six  years  after  his  return  into  the 
state,  is  applicable  as  well  to  non- 
residents, as  to  citizens  going  out  of 
the  state.     Carpenter  r.  Wells^  698 

9.  Therefore,  where  a  note  is  madd  in 
the  state  of  Massachusetts,  by  citi- 
zens of  that  state,  payable  to  resi- 
dents of  this  state,  the  statute  of 
limitations  will  not  commence  run- 
ning against  the  demand  until  the 
makers  come  into  this  state.         xb 

10.  In  an  action  here,  upon  such  a  de- 
mand, the  defendants  cannot  avail 
themselves  of  the  Massachusetts 
statute  of  limitations.  ih 


LOBBY  SERVICES. 
See  Agreement,  10, 11. 


M 

MARRIAGE. 

1.  The  marriage  of  a  female,  between 
fifteen  and  sixteen  years  of  age,  ia 
valid  in  this  state,  altbongh  it  takes 
place  without  the  consent,  and 
against  the  will,  of  her  parents. 
Bmnett  v.  Smith,  489 

2.  The  common  law  rules  remain  un- 
changed, and  are  in  fUll  force  here, 
with  the  exception  that,  by  statute, 
the  court  is  authorized,  by  a  sen- 
tence of  nullity,  to  declare  void  in 
certain  cases,  a  marriage  contracted 
while  the  female  was  under  the  age 
of  fourteen.  ik 


MECHANICS*  LI^  LAW. 

1.  Where  a  sub-tenant  erects  a  building 
upon  the  demised  premises,  which  he 
claims  the  right  to  remove  when  his 
tenancy  shall  cease,  be  is  to  be  con- 
sidered the  owner  of  the  building, 
within  the  meaning  of  the  first  section 
of  the  mechanics'  lien  law,  and  pro- 
ceedings may  be  instituted  agunst 
him,  under  that  act,  by  persons  fur- 
nishing materials.   Omhony  v.  Jonee, 

620 

2.  The  act  does  not  require  that  the  de- 
fendant in  the  proceedings  under  i( 
shall  necessarily  be  the  absolute  owner 
of  the  soil.  If  he  may  be  con^ered 
as  the  general  owner  of  the  building, 
that  is  sufficient.  The  lien  extends 
to  his  interest  in  the  building,  and  in 
the  land  if  he  has  any.  ib 

8.  Where  B.  erected  a  building  upon 
land  occupied  by  hinr  as  a  sub-ten- 
ant, with  the  assent  of  the  landlord, 
at  his  own  expense,  for  his  own  use, 
and  with  the  declared  intent  of  re- 
moving it,  when  his  occupancy  of  the 
land  should  terminate,  and  although 
the  foundation  was  to  some  extent 
imbedded  in  the  earth,  yet  the  build- 
ing was  not  in  any  manner  fkstened  to 
it,  nor  to  another  building  a(yoining 
it,  and  it  could  be  removed  without 
doing  any  damage  to  the  soil,  or  to 
the  other  erection  upon  it ;  it  wcls  held 
that  the  building  was  the  property  of 
B.  to  the  extent  required  by  the  stat- 
ute, with  the  right  to  remove  it  jrway 
when  his  tenancy  expired,  A 
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4.  In  a  lease  from  J.  to  H.  there  was  a 
covenant  by  the  lessee  to  leave  on  the 
premises,  at  the  end  of  his  term,  all 
trees,  8hrubl)ery,  buildings  &c.  In 
a  lease  subsequently  execute*)  by  J. 
to  W.  the  lessor  agreed  to  lease  and 
rent  the  demised  premises,  with  all 
the  privileges  belonging  thereto.  "  as 
enjoyed  by  fl."  Held  that  the  refer- 
ence to  the  former  lease  to  H.  was  for 
the  purpose  of  defining  the  pnvileges 
Intended  to  be  conferred  by  the  new 
lease,  and  did  not  relate  to  the  ]:)er- 
formance  of  covenants  by  the  lessee ; 
and  that  consequently  the  clause  did 
not  operate  to  prevent  W.  or  a  sub- 
tenant claimtncr  under  him,  from  re- 
moving a  building  erected  by  him 
upon  the  demised  premises.  ib 

6.  The  objection,  to  proceedings  institu- 
ted to  enforce  a  lien  under  the  me- 
chanics' lien  law,  that  the  specification 
required  by  the  second  section  of  that 
act  was  not  served  upon  the  alleged 
owner  within  the  requisite  period,  al- 
though it  may  be  a  good  defense  for 
the  owner,  if  he  thinks  proper  to  in- 
terpose it,  cannot,  so  fkr  as  it  relates 
to  his  interest;  or  the  rights  of  those 
claiming  under  or  through  him,  be 
raised  by  any  other  persons,  except- 
ing those  acquiring  rights  before  the 
commencement  of  the  proceedings  to 
enforce  the  lien.  %b 


MESNB  PROFITS. 

1.  The  expression  "the  general  pro- 
visions of  the  revised  statutes  rela- 
ting to  actions  concerning  real  prop- 
erty," in  §  455  of  the  code,  refers  to 
all  the  provisions  of  a  general  char- 
acter in  chapter  6  of  part  8d  of  those 
statutes,  excepting  where  the  code 
has  otherwise  provided  ;  and  makes 
those  provisions  applicable  to  ac- 
tions brought  under  the  code. 
Holmes  v.  Davis,  265 

2.  But  it  does  not  follow  that  the  pro- 
ceeding to  recover  mesne  profits, 
after  a  recovery  in  ejectment,  must 
necessarily  be  in  the  form  of  a  sug- 

•  gestion,  according  to  the  revised 
statutes.  The  application  of  their 
provisions  is  to  actions  brought  in 
pursuance  of  the  code.  tb 

8.  If  a  claim  for  mesne  profits  exists, 
an  action  will  lie  to  enforce  it ;  which 
action  mnst  be  by  summons  and 
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complaint,  adapted  to  the  nature  of 
the  injury.  %b 

4.  The  complaint  must  be  a  plain  and 
concise  statement  of  the  facts  con- 
stituting the  cause  of  action,  and 
contain  a  demand  of  the  relief  to 
which  the  plaintifi*  supposes  himself 
entitled.  %b 

5.  Where  the  plaintiff,  being  lawfully 
in  possession  of  certain  grist  and 
saw-mills  and  the  premises  attached 
thereto,  under  and  by  virtue  of  a 
lease  thereof  to  his  intestate,  from 
the  defendant,  by  which  the  lessee 
was  to  have  one-half  of  all  the  earn- 
ings of  the  saw-mill,  and  one- third 
of  the  proceeds,  earnings  and  tolls 
of  the  grist  mill,  was  forcibly  and 
unlawfully  expelled  and  evicted 
fi-om  the  grist  mill  by  the  defendant, 
who  entered  into  and  continued  in 
possession  thereof  until  aAer  the 
expiration  of  the  term  mentioned  in 
the  lease;  and  the  plaintiff  recover- 
ed the  possession,  in  an  action  of 
ejectment;  Held^  that  in  an  action 
for  mesne  profits,  the  plaintiff  was 
entitled  to  recover  one-third  of  all 
the  proceeds,  earnings  and  tolls 
of  the  grist  mill,  received  by  the 
defendant  during  his  occupation 
thereof,  without  making  any  deduc- 
tion fur  the  expense  or  labor  of  run- 
ning the  mill.  ib 

6.  Held  alsot  that  the  defendant  had  no 
right  to  oust  the  plaintiff  from  his 
lawf\il  possession,  and  then  charge 
him  with  his  services,  and  moneys 
expended,  which  were  rendered  and 
paid  without  the  plaintiff's  request 
or  consent,  and  against  his  will,     ib 

7.  Held  further,  that  it  was  proper  to 
instruct  the  jury  to  estimate  the  pro- 
ceeds, earnings  and  tolls  of  the  grist 
mill  from  the  evidence  before  them, 
showing  the  value  of  the  use  and 
occupation  of  the  mill  at  the  season 
of  the  year  while  it  was  in  the  pos- 
session of  the  defendant,  and  to  al- 
low to  the  plaintiff,  in  making  up 
their  verdict,  one-third  of  that 
amount.  ib 


MORTGAGE. 

1.  On  the  14th  of  August,  1846,  the  At>- 
lantic  Dock  Company  executed  a 
oonve3rance  of  certain  premises^  with 


698 


INDEX. 


fVill  covenants  as  to  the  title,  to  I.,  T. 
and  v.,  aR  Joint  tenants.  On  the  18th 
of  December,  1846,  the  company,  to 
remove  a  clond  fh)m  the  title,  took  a 
conveyance  from  the  corj>oration  of 
the  ciiy  of  New  York,  of  ita  title  and 
interest  in  the  same  premises.  On  the 
6th  of  June,  1847,  tlie  company,  be- 
ing indebted  to  G.  in  the  sum  of 
$80,000.  executed  to  him  two  bonds, 
each  for  $15,000|  and  to  secure  the 
payment  thereof,  I.,  T.  and  V.,  who 
held  the  ptx>perty  in  some  way  for  the 
benefit  of  the  company,  executed  at 
the  request  of  the  company,  two  bonds 
to  G.  for  $16,000  each,  accompanied 
by  two  mortgages  each  for  the  same 
amount,  upon  the  premises  in  ques> 
tion.  S.  was  president  of  the  com- 
pany at  the  time,  and  executed  the 
mortgages  as  attorney  for  one  of  the 
mortgagors.  He  subseq uently  took  a 
conveyaxice  of  a  part  of  the  mortgaged 
premises,  fVom  the  company.  In  ac- 
tions brought  to  foreclose  the  mort- 
gages, the  Atlantic  Dock  Company 
and  S.  their  president  and  grantee, 
objected  to  the  foreclosure  of  the  same 
as  against  them,  on  the  ground  that 
the  title  fVom  the  corporation  of  New 
York,  being  derived  after  the  convey- 
ance to  I.,  T.  and  V.,  was  paramount 
to  the  liens  under  the  mortgages  from 
them.  Held,  1.  That,  as  thone  mort- 
gages were  given  for  debts  due  fVom 
the  company,  and  that  fact  was  known 
to  S.,  their  president,  when  betook  his 
conveyance,  the  defense  raised  by  them 
was  most  inequitable,  and  it  would 
he  a  reproach  to  our  laws  if  it  could 
prevail.  2.  That  S.  was  a  purchaser 
not  only  with  fuU  notice,  but  subject 
to  any  estoppel  applicable  to  the  com- 
pany or  the  mortgagors.  8.  That 
oven  if  the  alleged  title  of  the  corpo- 
ration of  the  city  of  New  York  was 
proved,  it  would  not  countervail  the 
solemn  admissions  of  title  made  by 
the  company  in  the  covenants  con- 
tained in  their  conveyances  to  the 
mortgagors.  That  the  mortgages, 
being  given  after  the  conveyance 
ft^m  the  corporation  of  New  York  to 
the  company,  and  with  the  Aill  appro- 
bation as  well  as  knowledge  of  its 
managers,  if  they  intended  to  claim 
the  property  under  what  they  now  al- 
lege to  be  a  paramount  title,  they 
should  have  so  declared  at  the  time, 
and  that  having  omitted  so  to  speak 
then,  they  were  estopped  fh>m  doing 
80  now.  GriswM  v.  The  AUaniic 
Dock  Company,  225 


2.  Where,  after  the  commenoement  of 

proceedings  for  the  sale  of  premises 
under  a  loan  office  moru^age,  the 
term  of  office  of  one  of  the  commis- 
sioners of  loans  uxpire.H,  and  no  suc- 
cessor is  appointed  and  qualified,  the 
remaining  commissioner  has  no  pow- 
er to  proceed  alone,  and  sell  Uie 
premises.    Pell  v.  UlmeVy  500 

3.  A  sale  by  a  sincle  commissioner,  un- 
der such  circnmstauces,  being  nuaa- 
thorized  by  the  statute,  is  null  and 
void  and  cannot  divest  any  right,    tb 

4.  If  a  successor  to  the  commissioner 
whose  term  expires  is  appointed,  but 
he  omits  to  file  his  bond  within  the 
requisite  time,  and  thus  in  effect  re- 
ftises  to  act,  the  old  commissioner 
holds  over,  and  is  bound  to  act;  and 
his  associate  has  not  the  powers  of 
sole  commissioner.  ib 

5.  Where  powers  are  conferred  upon  a 
number,  to  act  collectively,  and  espe- 
cially in  matters  involving  any  discre- 
tion, it  is  an  indication  that  the  asso- 
ciation, if  not  the  concurrence,  of  all 
is  essential.  ih 


6.  The  mortgagor's  right  of  possessioo, 
in  case  of  a  loan  office  mortgage,  is 
not  determinable  upon  his  mere  de- 
fault in  making  payment.  The  pix>> 
ceedings  specified  in  the  statute  are 
requisite,  to  divest  such  right,  and  if 
those  proceedings  are  not  conducted 
in  a  legal  manner,  the  mortgagor  can 
defend  his  possession  as  against  a 
purchaser  claiming  under  the  mort- 
gage sale.  ib 

7.  The  duties  of  commissioners  under 
the  act  authorizing  the  loan  of  the 
United  States  deposit  fund,  (Laws  of 
1837,  p.  121,)  except  when  otherwise 
provided,  as  in  the  23d  section  of  the 
act,  cannot  be  discharged  by  one  df 
the  commissioners  alone.  Both  must 
be  present,  concurring  in  the  act. 
7^  New  York  Life  Ins.  and  'lYugi 
Co.  V.  Stoats,  570 

&  Accordingly  held,  that  a  loan,  made 
by  one  of  the  commissioners  to  him- 
self, without  the  concurrence  of  his 
colleague,  was  unauthorized  and 
void.  %b 

9.  It  seems,  that  a  commissioner  under 
that  act  cannot  legally  become  a  bor- 
rower ftom  the  coQimiaaioDerB;  the 
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nature  of  his  dntioa,  upon  the  making 
of  an  application  for  a  loan,  being 
incompatible  with  his  being  himself 
a  borrower.  %b 

10.  Where  S.,  a  loan  oommissioner^  on 
receiving  money  upon  a  mortgage 
executed  by  another  person,  retained 
the  same,  in  his  hands,  without  the 
assent  of  his  colleague,  V.  D.,  and 
executed  a  mortgage  to  secure  the 
payment  of  the  amount,  upon  prem- 
ises already  incumbered  beyond  their 
▼alue,  which  mortgage  was  not  re- 
corded in  the  proper  book  (br  that 
purpose,  kept  by  the  loan  commis- 
sioners, but  in  a  book  containing 
mortgaices  executed  eight  years  be- 
fore, and  no  entry  of  the  transaction 
was  made  in  the  minutes  of  the  com- 
missioners, and  there  was  no  evi- 
dence that  y.  D.,  the  other  commis- 
sioner, was  ever  consulted  in  respect 
to  the  loan  of  the  money  to  8.  or  as- 
sented to  it,  or  even  knew  of  the  af- 
fair;  a  was  held  that  the  transaction 
was  not  a  loan  authorized  by  law; 
and  that  S.  did  not  become  a  borrower, 
within  the  spirit  and  meaning  of  the 
act.  ih 

11.  HM^  alsq^  that  as  between  the 
mortgagor  and  the  mortgaeees  the 
mortgage  was  a  valid  lien ;  the  mort- 
gagor being  estopped  fh)m  denying 
the  validity  of  the  transaction.  But 
that,  as  against  subsequent  incum- 
brancers, who  were  not  chargeable 
with  notice  of  the  lien,  the  mortgage 
was  void,  for  the  reason  that  it  had 
neither  been  executed  in  such  a  man- 
ner as  to  make  it  a  valid  mortgage 
under  the  provisions  of  the  loan  act, 
nor  recoixled  as  an  ordinary  mort- 
gage, ib 


N 

NEGIiIOENCE. 
See  Rail  Road  Companibc,  4,  6, 6. 

NEW  TRIAL. 

1.  The  fiict  that  the  plaintiff's  evi- 
dence is  (nsufficient,  at  the  time  of  a 
motion  for  a  nonsuit,  to  sustain  his 
action,  is  not  a  ground  for  granting 
a  new  trial,  where  evidence  is  after- 
wards given,  upon  the  trial,  which 


entitles  him  to  reeoTer. 
V.  Austin, 
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Barriek 
241 


2.  The  admission  of  improper  evidence, 
whenever  it  may  have  injured  a  par- 
ty, is  ground  for  a  new  trial.  Un- 
derhtU  v.  7^  New  York  and  Bar- 
lem  RaU  Road  Company  ^  489 


OPINIONS  OF  WITNESSES. 

1.  Witnesses  are  to  state  fkcts,  and  not 
opinions ;  except  in  those  cases 
where  experts  are  permitted  to  state 
their  opinions.     Cook  v.  Brockway, 

881 

2.  Accordingly,  where  in  an  action  to 
recover  damages  for  wheat  lost  and 
wasted  by  the  defendant,  while 
threshing  the  same  for  the  plaintiff, 
with  a  machine,  in  consequence  of 
the  work  not  being  properly  done,  a 
witness  had  testified  that  he  had  ex- 
amined the  chaff  and  straw,  and 
found  wheat  among  them;  it  was 
held  that  he  could  not  be  asked  how 
much  wheat  was  wasted  by  the  de- 
fendant in  threshing  648  bushels  of 
wheat,  on  the  ground  that  it  was  a 
mere  matter  of  opinion.  ib 


PARTITION. 

1.  A  suit  in  partition  is  a  proceeding 
in  rem ;  and  the  jurisdiction  of  the 
court  is  confined  to  the  subject  mat- 
ter set  forth  and  described  in  the 
petition.     Corwiihe  v.  Griffing,     9 

2.  If  the  defendanta  sign  a  cognovit, 
acknowledging  the  correctness  of  the 
allegations  contained  in  the  petition, 
and  consenting  that  partition  shall 
be  made  of  the  land  therein  describ- 
ed, the  judgment  for  partition  is 
founded  upon  the  confession,  and  is 
limited  by  it.  The  court  has  no 
authority  to  go  beyond  iU  ib 

8.  If  the  commissioners  do  not  partition 
the  tract  described  in  the  petition, 
but  extend  their  action  to  land  con- 
sisting partly  of  a  portion  of  such 
tract  and  partly  of  other  proparty. 
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they  exceed  their  jurisdiction,  and 
the  court  exceeds  its  jurisdiction,  in 
confirming  the  report ;  and  the  judg- 
ment is  null  and  void.  ih 

4.  A  partition  is  a  unity,  and  cannot  be 
so  severed  as  to  save  one  part  while 
the  other  is  lost.  The  whole  must 
stand  or  fkll  together.  ih 


PARTNERSHIP. 

1.  Partnership  property  is  regarded,  in 
equity,  as  a  sort  of  trust  Aind  appro- 
priated for  the  purpose  of  paying  part- 
nership debts.     Sage  v.  Chdlar^  696 

2.  But,  upon  a  voluntary  dissolution, 
one  partner  may  agree  that  the  part- 
nership property  shall  belong  to  his 
copartner.  Where  such  an  agreement 
is  made  in  good  fkith,  the  property 
will  be  held  by  the  partner  to  whom 
it  has  been  transferred,  free  from  any 
lien  or  equity  in  Aivor  of  partnership 
creditors.  ih 

8.  If  the  partner  taking  the  transfer  has 
agreed  to  pay  the  partnership  debts, 
the  partner  making  the  tmnsfer, 
though  he  still  remain  liable  for  those 
debts,  c&D  only  look  to  the  personal 
security  of  his  copartner  for  indem- 
nity, ih 

4.  The  property  so  vested  in  the  assignee 
can  only  be  reached  by  creditors, 
partnership  as  well  as  individual, 
through  the  instrumentality  of  a  judg- 
ment and  execution.  ih 

6.  Where  two  members  of  a  Ann  have 
sold  and  transferred  their  interest  in 
the  copartnersliip  to  the  third,  upon 
his  assuming  the  payment  of  all  the 
debts  of  the  firm,  an  action  cannot  be 
maintained  against  the  latter,  by  a 
simple  contract  creditor  of  the  firm, 
upon  the  ground  tliat,  since  the  trans- 
fer to  him,  the  defendant  has  con- 
fessed, and  suffered  judgments  to  be 
recovered  against  him,  for  his  own 
individual  debts,  upon  which  judg- 
ments the  partnership  property  has 
been  sold  for  a  sum  far  below  its  value, 
and  that  the  judgments  were  confeMs- 
ed  at>d  eiiterfd  and  the  proceedings 
thereon  h  id  in  liad  fkith,  and  fbr  tlie 
pni-pose  of  defrauding  the  plaintifi' 
'  and- the  other  oreilitoiv  of.  the  fivm.  ib 


PLANK  ROADS. 


1.  In  an  action  to  recover  the  amonoi 
of  calls  made  upon  a  sabscription  to 
the  capital  stock  of  a  plank  road 
company,  it  is  no  defense  that  the 
name  of  one  of  the  original  subscri- 
bers was  erased,  before  the  articles 
of  association  were  filed ;  where  it 
appears  that  the  erasure  was  made 
with  the  knowledge  of  the  defend- 
ant, and  of  all  the  directors,  and  at 
the  request  of  the  person  whose 
name  was  erased,  and  without  any 
fraud nlent  intent.  Tke  Renneiaer 
and  Waikingion  Plank  Road  Co.  v. 
WeUa,  56 

2.  On  a  subscription  for  stock,  there  is 
an  implied  promise  to  pay  for  it  ib 

3.  The  remedy  for  non-payment  is  not 
confined  to  a  forfeiture  of  the  stock. 
That  remedy  is  inerely  cumulaUre. 

ih 

4.  A  subscription  to  the  fnll  amount 
named  in  the  articles  as  the  capital 
stock  of  the  company  is  not  a  con- 
dition precedent  to  the  right  of  re- 
covery upon  a  snbscription.  ib 

6.  The  penalty  of  $26,  imposed  by 
statute  upon  any  person  who  shall 
"  forcibly  or  fraudulently  pass  any 
gate"  on  any  turnpike  or  plank  road, 
without  having  paid  the  legal  toll,  is 
not  incurred  by  an  individual  who 
merely  passes  through  a  gate  with 
his  team,  and  offers  a  bank  bill  in 
payment  of  the  toll,  and  refuses  to 
pay  in  any  other  way.  The  Monte- 
rey and  Coming  Plank  Road  Co. 
V.  IVtulkner,  212 

6.  To  constitute  a  forcible  passage  of  a 
gate,  the  |>assage  must  be  effected 
by  actual  force,  or  by  at  least  offering 
some  violence,  to  overcome,  remove 
or  prevent  the  obstacle  created  by 
the  gate.  tb 

7.  To  make  the  passage  fraud  nlent, 
some  artifice  must  be  emploj'ed,  or 
some  deception  practiced  on  the  toll 
gatherer.  ih 

8.  An  indorsement  upon  a  summons 
issufd  in  an  aciion  brought  against 
a  toll-gatherer  upon  a  plunk  nwid,  to 
recover  a  penalty  for  demanding  and 
receiving  more  toll  than  by  law  he 
was  authorized  to  colleut,  winch 
states   that  the  process  in  *'  i^bued 
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according:  to  the  proTisions  of  the 
statute  concerning  the  incorporation 
of  tiimpiico  and  plank  road  compa- 
nies, and  the  collection  of  penaliies 
for  demanding  and  recovering  more 
than  lawful  toll  in  passing  through 
toll  gates  on  such  roads,"  is  a  suffi- 
cient compliance  with  the  require- 
ments of  the  statute.  Maraelis  v. 
Seaman^  319 

9.  In  the  absence  of  a  toll-gatherer, 
his  wife  will  be  deemed  to  be  his 
agent,  for  the  purpose  of  demanding 
and  recotving  toll,  and  as  such  she 
is  authorized  to  determine  the  rate 
or  amount  of  toll  to  be  paid  by  trav- 
elers, ib 

10.  In  demanding  and  receiving  toll 
she  is  acting  within  the  scope  of  her 
employment,  and  her  acts  will  bind 
her  husband.  If  she  demands  and 
receives  too  much,  her  husband  is 
liable  for  the  penalty  imposed  by 
statute.  ib 

11.  The  section  of  the  statute  giving  a 
penalty  of  $6  against  toll-gatherers 
on  turnpikes^  for  demanding  and  re- 
ceiving more  toll  than  is  legally  col- 
lectable, applies  also  to  toll-gather- 
ers on  plank  roads.  ib 

12.  A  covered  sleigh,  capable  of  carry- 
ing six  passengers  inside,  having 
seats  for  passengers,  and  used  daily 
for  carrying  passengers,  over  the 
same  route,  on  a  plank  road,  and 
drawn  by  two  animals,  is  to  be  deem- 
ed a  "  vehicle  used  chiefly  for  car- 
rying passengers,"  within  the  mean- 
ing of  the  act  in  relation  to  plank 
roads,  f)assed  April  15, 1853 ;  and  is 
liable  to  the  payment  of  a  toll  of 
three  cents  per  mile,  notwithstand- 
ing the  fact  that  the  mail  is  also 
carried  in  the  same  vehicle.         xb 

18.  Agreements  to  take,  and  pay  for, 
stock  in  a  plank  road  company,  exe- 
cuted prior  to  the  organization  of  the 
company,  are  operative  and  binding, 
although  the  subscribers  never  sign 
the  articles  of  aosociation.  Brown, 
J.,  dtiisented.  T%e  Pmtghkeepsie  and 
Salt  Point  Plank  Road  Company  v. 
Grijfm,  454 

14.  The  fact  that  the  corporation  was 
not  in  esse  when  the  agreement  was 
signed,  is  not  of  itself  a  sound  objt-c- 
tion  to  the  right  to  maintain  an  ac. 
tioD  upon  it.  ib 


15.  The  fhtnre  advantages  to  accrue  to 
the  stockholders  fVom  the  formation 
of  a  corporation,  and  the  rights  ao 
qnired  by  the  subscribers,  to  sign 
the  articles  of  association,  and  elect 
the  directors  and  thus  to  shape  and 
control  the  company,  constitute  a 
sufficient  consideration  for  the  agree- 
ment to  take  and  pay  for  stock,     ih 

16.  Future  advantages,  necessarily  re- 
sulting ft-om  the  performance  of  an  ' 
agreement,  constitute  an  adequate 
consideration.  ib 

17.  Subscribers  to  the  capital  stock  of 
a  plank  road  company  are  not  re- 
leased ft-om  their  engagements  by 
the  passing  of  an  act,  by  the  legis- 
lature, conferring  additional  privi- 
leges upon  the  company.  ib 


PLEADING. 

1.  Compiaini. 

1.  Where  a  complaint  alleges  that  the 
plaintiff's  wife  was  killed  instantly, 
by  the  careless  act  of  the  defend- 
ants, the  complaint  is  substantially 
defective.  This  allegation  will  not 
give  the  plaintiff*  an  action  for  the 
loss  of  his  wife's  services.  Lucas  v. 
The  New  York  Central  Rail  Road 
Company^  245 

2.  Since  the  code,  it  is  not  necessary, 
in  an  action  founded  upon  a  statute, 
that  the  complaint  should  contain 
any  direct  allusion  to  the  statute. 
Brown  v.  ^Tannon,  508 

3.  It  is  only  necessary  to  state,  in  the 
complaint,  a  time  subsequent  to  the 
adoption  of  the  statutory  provision. 

4.  It  is  still  the  rule,  however,  that  the 
complaint  must  state  all  the  facts 
which  are  requisite  to  bring  the  case 
within  the  statute.  ib 

5.  A  merely  inferential  charge  of  mis- 
conduct or  negligence,  in  the  defend- 
ants, is  not  Rufficient,  in  an  action 
which  is  not  founded  upon,  and  did 
not  exiMt  at,  common  law,  but  is 
based  wholly  upon  a  statute.         t^ 

6.  In  such  cases  there  must,  in  order 
to  sustain  the  action,  be  a  positive 
allegation  not  only  of  the  acts,  but 
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of  the  qualiflcatioDS,  if  mnj,  pre- 
scribed by  the  statute.  ib 

7.  Thus  where,  in  an  action  under  the 
act  of  December  13, 1847,  to  recover 
damages  of  the  defendahts  for  caus- 
ing the  death  of  the  plaintiff's  intes- 
tate by  their  wrongHil  act,  neglect 
or  default,  the  complaint  charged 
that  on  &>c.  the  defendants  possessed 
and  occupied,  as  a  granary  for  stor- 
ing grain  for  the  use  of  their  brew- 
ery, the  loft  of  a  building  which  had 
been  Negligently,  carelessly  and  im- 
properly constructed,  and  was  by 
i*eason  thereof  unfit,  from  weakness, 
for  the  business  to  which  the  de- 
fendants applied  it,  of  which  ihey 
had  notice',  that  they  had  deposited 
an  unusual  quantity  of  barley,  in 
the  loft,  more  than  the  outer  wall 
could  bear,  in  consequence  of  its 
weak  and  insecure  state  and  im- 
proper construction,  whereby  the 
wall  was  pressed  out,  and  fell  upon 
an  adjoining  shop  belonging  to,  and 
used  by  H.  &>  Co.  in  which  the  de- 
ceased was  then  at  work,  and  that 
he  was  killed  by  the  fall  of  said  wall, 
"  owing  to  the  carelessness,  negli- 
gence andfavlt  of  tho  defendants  in 
using  said  building  in  its  weak  and 
insecure  state,  and  in  overloading 
the  same ;"  Held,  tkat  the  complaint 
was  defective;  the  only  improper 
act,  negligence  or  default  directly 
averred  being,  in  the  construction 
of  the  building,  without  any  allega- 
tion that  the  defendants  then  owned 
the  building.  ib 

8.  But  it  9f  as  further  held  that  this  was 
a  defect  which  was  cured  by  verdict. 

ih 
2.  Answer. 

0.  Where  the  substantial  allegations  in 
a  complaint  are  not  directly  denied, 
anil  no  irtsue  is  taken  upon  them,  in 
the  answer,  but  the  defendant  htates 
other  facts,  inconsistent  with  those 
set  forth  by  the  plaintiflT,  this  will 
not  be  construed  as  a  denial  of  the 
complaint,  mo  as  to  prevent  the  alle- 
gations of  the  complaint  from  being 
taken  as  true.   Wood  v.  Whiting,  IW) 

10.  Merely  making  a  counter  statement, 
or  giving  a  different  version  of  the 
matter  from  that  contained  in  the 
complaint,  without  denying  the  alle- 
gations of  the  plaintitf,  is  not  spe- 
ciflically  controverting  such  alK-ga- 
tious.  t^ 


POSSESSION. 


Possession  of  persona]  property  is  pri- 
ma facie  evidence  of  title  thereto. 
rish  V.  Skut,  838 


PRINCIPAL  AND  SURETY 

1.  D.  being  authorized  by  the  trustees 
of  a  religions  society  to  procure  a 
loan  for  the  corporation,  borrowed 
$2000  of  M.  in  October,  1842,  which 
was  secured  by  a  bond  to  M.  signed 
by  D.  and  others,  trustees  of  the  so- 
ciety, and  also  by  D.'s  mortgage  up- 
on his  farm.  D.  credited  the  cor|K>- 
ration  with  the  money  and  disbursed 
it  for  them,  as  agent,  in  erecting  a 
church  edifice;  crediting  himself 
with  the  sums  respectively,  as  they 
were  disbursed.  His  acctmnta  were 
audited  by  a  committee  of  the  soci- 
ety, on  the  8d  of  December,  1844. 
The  debt  was  paid  to  M.  the  lender, 
on  the  30ih  of  September,  1846,  by 
a  foreclosure  of  the  mortgage  and 
sale  of  D.'s  farm.  Heid  1.  That  the 
law  would  presume  that  the  society 
were  the  principal  debtors,  and  that 
the  mortgage  given  by  D.  was  given 
as  collateral  security  merely.  And 
this  being  so,  D.  was  surety  of  the 
society,  and  could  have  no  right  of 
action  until  he  had  paid  the  debt. 
That  in  receiving  and  disbursing  the 
money  for  the  society,  after  it  was 
obtained,  D.  only  acted  as  the  agi'ut 
of  the  society ;  and  the  auditing  of 
his  accounts  as  such  agent  did  not 
in  any  respect  change  or  affect  his 
character  as  surety.  2.  That  an  ac- 
tion brought  within  six  years  after 
the  sale  of  D.'s  farm  on  the  mortgage 
foreclosure,  to  recover  the  amount 
BO  advanced  by  D.  for  the  society, 
WAS  brought  in  time.  8.  That  it  was 
not  a  valid  objection  to  the  right  of 
recovery,  In  such  action,  thatD.  had 
never  |>aid  the  debt,  ina^much  as 
the  mortgage  upon  his  farm  was  not 
forecloKed  until  after  hia  right  to  the 
mortgaged  premises  had  been  sold 
upim  a  judgment  and  execution 
against  him;  it  being  sufficient  that 
the  debt  was  |)aid  out  of  the  fund 
which  D.  jirovided  for  Its  payment, 
and  whic-li  he  <iv%'ned  at  the  time  be 
pi'.-dged  the  same  for  the  l»enefit  of 
the  8<»ciety.  Jon^s  v.  The  East  So- 
eiety  of  the  Meth.  Epis.  Church  of 
Rochester,  101 


2.  The  nndertakinfc  of  a  surety  who 
si^s,  npon  the  fane,  or  at  the  end, 
of  a  contract,  with  the  principal,  al- 
though he  adds  the  word  surety  to 
his  name,  is  an  original  and  not  a 
collateral  undertaking.  Perkins  y. 
Qoodman^  218 

8.  R  18  not  a  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of 
another,  but  is  an  undertaking  for  a 
direct  performance  on  his  owu  part. 

to 

4.  The  surety  becomes  a  party  to  the 
contract,  and  may  be  treated  as 
principal  by  the  creditor,  although 
he  is  merely  a  surety  as  between 
him  and  tlieother  party,  with  whom 
he  jointly  or  severally  undertakes,  ib 

5.  In  such  cases  no  writing,  other  than 
the  body  of  the  contract,  is  necessa- 
ry ;  and  the  statute  of  frauds  has  no 
application.  The  debt  is  his,  if  the 
contract  is  valid.  il 

6.  But  in  cases  where  the  undertaking 
of  the  surety  is  not  for  a  direct  per- 
formance by  himself,  but  that  his 
principal  shall  perform,  and  that  he 
will  be  bound  in  case  of  non- 
performance by  the  principal,  the 
undertaking  is  collateral.  It  is  a 
promise  distinct  and  separate  from 
the  original  contract,  to  which  it  is 
collateral,  and  must  be  in  writing 
and  express  the  consideration,      ib 

T,  Where  a  contract,  between  A.  of  the 
first  part  and  B.  and  G.  of  the  second 
part,  is  first  signed  by  A.  and  then 
by  B.  and  C,  after  which  it  is  signed 
by  D.  as  "  surety,"  the  position  D.'s 
name  occupies,  sufficiently  indicates 
that  he  intends  to  become  bound 
with  B.  and  C.  ib 

S.  A  surety  will  not  be  discharged  by 
the  neglect  of  the  creditor  to  collect 
the  debt  of  the  principal  on  being 
requested  by  the  surety  to  do  so, 
unless  it  appears  that  the  principal 
was,  at  the  time  of  the  request,  sol- 
vent and  able  to  pay  his  debts. 
Merriti  v.  lAnccHn,  249 

%  A  creditor  is  not  bound  to  pursue  an 
insolvent  principal,  at  the  direction 
of  the  surety.  f^ 

10.  The  rule  that  where  a  priocipal 
debtor  is  solvent,  at  the  maturity  of 
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the  indebtedness,  and  the  creditor, 
on  being  required  by  the  surety  to 
prosecute  the  princi{>al,  neglects  to 
do  so,  until  the  principal  debtor  be- 
comes insolvent,  the  surety  is  dis- 
charged, is  of  too  long  standing:,  and 
has  been  acted  utK)n  and  applied 
too  often,  to  be  now  disturbed,      ib 


PROMISSORY  NOTES. 

1.  Where  a  note,  not  negotiable,  is  sued 
on  by  a  person  other  than  the  payee, 
the  possesbion  of  the  m  te  in  court, 
at  the  trial,  by  the  plaintiff's  coun- 
sel, is  not  prima  facie  evidence,  as 
in  case  of  commercial  paper,  nego- 
tiable in  terms,  that  the  note  was 
transferred  to .  the  plaintiff  before 
the  commencement  of  the  action,  and 
before  the  maturity  of  the  note. 
Barrick  v.  Austin^  241 

2.  Where  such  a  note  is  made  payable 
to  a  bank,  and  is  sued  on  by  a  per- 
son claiming  title  to  the  same  by  as- 
signment from  the  bank,  the  delivery 
of  the  note  to  the  payee  and  the 
transfer  thereof  by  the  bank  to  the 
plaintiff,  before  the  commencement 
of  the  action,  will  not  be  proved  by 
an  assignment  of  the  cashier,  indors- 
ed thereon,  without  date,  or  any 
evidence  of  the  time  when  it  was 
made.  ib 

8.  A  promissory  note,  not  negotiable, 
was  made  by  A.  for  the  purpose  of 
raising  money  for  his  own  use  and 
accommodation,  payable  to  the  pres- 
ident, &c.  of  the  Seneca  County 
Bank.  V.,  P.  and  W.  subsequently 
signed  it  at  his  request,  as  sureties. 
The  note,  without  being  offered  at 
the  bank,  was  discounted  by  B. 
Held  that  all  the  signers  of  the  note 
were  liable,  in  an  action  thereon  by 
the  executors  of  B.  And  this,  al- 
though the  plaintiffs),  in  their  com- 
plaint, claimed  title  through  the 
bank ;  it  appearing  that  the  defend- 
ants were  not  misled.  %b 

4.  The  declarations  and  admissions  of 
one  of  several  joint  makers  of  a  note, 
after  the  making  of  the  note,  are 
competent  evidence,  as  against  the 
other  joint  makers.  %b 

5.  Where,  after  a  note  has  become  due, 
a  stranger  calls  upon  the  holder  and 
pays  the  amount  due  upon  it,  declines 
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having  it  canceled  and  takes  It  away 
with  him,  noihing  bcinc^  said  about 
bujiD$r  it,  this  will  be  held  a  payment 
and  satisfaction  of  the  note,  so  as  to 
prevent  a  suit  being  brought  thereon 
by  a  person  receiving  it  from  the 
stranger.     Burr  v.  Smith,  262 

6.  The  plaintiff,  under  such  circum- 
stances, is  not  entitled  to  be  regarded 
as  a  bona  fide  holder  of  the  note,  in 
such  a  sense  as  to  exclude  the  equi- 
ties between  the  maker  and  the  per- 
son paying  the  note.  ib 

7.  C.  made  a  note,  payable  to  R.  or  or- 
der. R.  indorsed  it  to  £.  and  H.  The 
indorsees  recovered  a  judgment  upon 
it,  against  the  maker  and  indorser. 
R  i>aid  the  judgment,  received  back 
the  note,  and  transferred  it  to  the  de- 
fendant who  set  it  up  as  a  defense  to 
a  demand  upon  which  the  plaintiffs 
sued  as  assignees  of  C,  the  maker. 
Held  that  the  note  was  not  merged 
in  the  judgpient,  but  had  still  suffi- 
cient vitality  to  enable  the  defendant 
to  interpose  it  as  a  valid  set-off  or 
counter- cJaim  against  the  plaintiffs' 
demand.    Kelsey  v.  Bradbwy,  531 

8.  The  engagement  of  suct^essive  parties 
to  a  promissory  note  is  not  joint,  nor 
does  the  statute  authorizing  a  joint 
action  against  all,  make  it  so.  That 
act  applies  only  to  the  remedy  of  the 
party  prosecuting ;  and  has  no  effect 
upon  the  promises  of  the  prior  parties 
to  each  other,  or  to  their  rights  and 
responsibilities  as  between  each  other. 

ib 
See  Associations. 

Husband  and  Wipe,  14, 15,  16. 

WlTNBBS,  2. 


PROPERTY. 

1.  In  acquiring  title  to  property  by  ac- 
cession, the  law  makes  a  distinction 
between  a  willful  and  an  involutary 
wrongdoer.  The  former  never  can 
acquire  the  title,  however  great  the 
change  wrought  in  the  original  ar- 
ticle may  be ;  while  the  latter  may. 
Hyde  v.  Cook$on,  92 

2.  Where  a  manufacturer  has  expend- 
ed his  money,  and  labor,  in  good 
faith,  upon  property,  in  pursuance 
of  a  contract  with  the  owner,  he 
cannot  be  regarded  as  a  wrongdoer, 
or  deprived  of  the  euhauced  value 


which  he  has  given  to  the  property, 
in  an  action  by  the  owner,  sound- 
ing in  damages.  «6 


PUBLIC  OFFICERS. 

1.  It  is  a  general  rule  that  public  offi- 
cers are  not  answerable  in  damages, 
for  their  proceedings,  on  account  ot 
an  error  in  judgment,  when  acting 
judicially.     Hill  v.  Sdlick,         207 

2.  If  they  have  general  authority  in 
any  case,  a  mere  error  in  law  or  fact 
in  exercising  their  authority,  will 
not  make  their  action  a  nullity. 
Their  acta  will  be  valid  until  re- 
versed or  set  aside.  ib 


R 


RAIL  ROAD  COMPANIES. 

1.  The  act  of  December  18,  1847, 
providing  for  compensation  for 
causing  death  by  wrongful  act,  neg- 
lect or  default,  limits  the  damages 
to  be  recovered  to  a  just  and  fair 
compensation,  with  respect  to  the  pe- 
cuniary injury  resulting  to  the  wife 
and  next  of  kin  of  the  deceased. 
If  there  is  neither  wife  nor  next  of 
kin,  there  can  be  no  such  pecuniary 
damages  to  be  recovered,  as  the  act 
contemplates.  Lucas  v.  Tlie  Se^r 
York  Central  Rail  Road  Co,    246 

2.  Accordingly,  where,  in  an  action 
against  a  rail  road  comfiany  for  neg- 
ligence, in  running  their  cars  and 
neglecting  to  ring  their  bell  or  sound 
their  whistle,  while  crossing  a  high- 
way, by  means  whereof  the  plain- 
tiff's wife,  who  was  then  lawfully 
traveling  upon  said  highway,  was  in- 
stantly killed,  without  any  fault  or 
negligence  on  her  part,  the  complaint 
alleged  that  the  plaintifi^s  wife  died 
intestate,  and  that  letters  of  admin- 
istration upon  her  estate  bad  been 
issued  to  the  plaintiff,  but  it  in  no 
way  appeared  that  the  deceased  left 
any  next  of  kin ;  ii  wis  hdd  that 
the  action  would  not  lie.  ift 

3.  Whether  an  action  will  lie,  under 
the  act  of  December  13,  1847, for  the 
death  of  a  wife,  in  any  case  1  Qu€tre. 

ih 


4.  It  is  a  well  settled  and  incontrovert- 
ible principle  that  an  action  for  neg- 
ligence cannot  be  sustained,  if  the 
wrongful  act  or  negligence  of  the 
plaintiff,  or  his  agent,  co-operated 
with  the  misconduct  of  the  defend- 
ant or  his  agent,  to  produce  the 
damages  sustained.  In  order  to  re- 
cover, in  such  a  case,  the  plaintiff 
must  be  without  fault.  Sheffield  v. 
The  Rochester  and  Syracuse  Rail 
Road  Companyt  839 

6.  Where,  in  an  action  against  a  rail 
road  company,  to  recover  for  dam- 
ages occasioned  by  a  collision  be- 
tween the  defendants'  cars  and  the 
plaintiffs'  horse  and  wagon,  there  is 
evidence  on  both  sides,  in  rogard  to 
the  negligence  of  the  defendants,  a 
verdict  of  the  jury  in  favor  of  the 
plaintiffs  will  be  regarded  as  settling 
the  question  in  their  favor.  But  if 
there  is  proof  of  inexcusable  negli- 
gence and  carelessness  on  the  part 
of  the  plaintiffs,  or  their  agent,  which 
contributed  to  the  injury,  they  can- 
not recover.  ib 

6.  Where,  in  an  action  to  recover  dam- 
ages for  the  Icilling  of  the  plaintiff's 
horses,  upon  the  defendants'  rail  road, 
through  the  carelessness  and  negli- 
gence of  the  servants  and  agents  of 
the  defendants,  the  plaintiff  examined 
but  one  witness  as  to  that  charge,  and 
he  effectually  disproved  it ;  Held  that 
the  judge  erred  in  refusing  to  charge 
the  jury  that  the  plaintiff  had  wholly 
felled  to  prove  the  charge  of  careless- 
ness and  negligence;  as  the  jury 
might  have  supposed,  from  such  re- 
fusal, that  there  was  some  evidence 
going  to  show  carelessness,  negligence 
or  improper  conduct  in  the  servants 
or  agents  of  the  defendants,  and  ren- 
dered a  verdict  against  them  upon 
that  charge.  UnderhiU  v.  T%e  New 
York  arid  Harlem  R.  R.  Co.^      489 

7.  Where  the  complaint  in  such  action 
averred  that  the  plaintiff's  horses  had 
escaped  from  his  close  into  the  close 
of  divers  other  persons  between  the 
plaintiff's  land  and  the  rail  road,  and 
the  proof  was  that  there  was  but  one 
intermediate  close ;  Held  that  this  was 
not  a  fatal  variance,  the  difference  not 
being  essential ;  and  if  it  were  essen- 
tial, that  an  amendment  was  allowa- 
ble, tb 

8.  Whether  a  rail  road  company,  upon 
which  it  is  obligatory  to  make  side 

Vol..  XXI.  89 


INDEX.  705 


fences  which  they  have  omitted  to 
construct,  are  responsible  for  the  de- 
struction of  horses  that  have  wander- 
ed u])on  their  track  from*  the  field  of 
an  a^acent  owner,  into  which  they 
had  escaped  from  the  land  of  their 
owner,  through  a  defective  fence 
which  the  adjacent  owner  was  bound 
to  makel  Qtusre.  %b 

9.  The  usual  reservation  to  the  legisla- 
ture, in  an  act  incorporating  a  rail 
road  company,  of  the  power  to  alter, 
modify  or  repeal  it,  will  not  authorize 
the  passage  of  an  act  purporting  to 
allow  the  local  authorities  to  take,  in 
effect,  a  part  of  the  road  belonging  to 
the  company,  and  to  impose  a  serious 
burthen  upon  the  latter,  without 
making  them  any  compensation. 
Miller  V.  The  New  York  4^  Erie 
Rail  Road  Co,,  513 

10.  Accordingly  held  that  the  legislature 
could  not,  under  such  a  reservation 
in  a  charter,  pass  a  subsequent  act, 
requiring  the  rail  road  company  to 
cause  a  proposed  new  street  or  high- 
way laid  out  by  the  commissioners 
of  highways,  to  be  taken  across  their 
track,  and  to  cause  all  necessaiy  em- 
bankments, excavations*  and  other 
work  to  be  done  on  their  road  for  that 
purpose,  at  their  own  expense,      ib 

11.  The  property  of  public  corporations 
is  so  far  private  as  to  come  within  the 
prohibition  of  the  constitution  against 
taking  private  property  for  public  use 
without  just  compensation.  ib 

12.  The  provision  in  the  general  rail 
road  act,  requiring  each  subscriber 
to  the  articles  of  association  to  sub- 
scribe thereto  "  his  name,  place  of 
residence  and  amount  by  him  sub- 
scribed," does  not  call  for  an  individ- 
ual personal  subscription  by  all  the 
members  of  a  partnership  firm.  The 
Ogdensburgh  <f*  Claytcm  RaU  Road 
Co.  V.  Prosit  641 

13.  A  subscription  by  a  partnership 
name  is  a  compliance  with  the  act; 
especially  where  it  appears  that  the 
subscription  was  made  by  one  of  the 
partners  in  the  name  of  both,  and  the 
other  subsequently  ratified  and  con- 
firmed it  ib 

14.  The  remedy  of  a  rail  road  company 
against  a  subscriber,  in  case  of  non- 
payment of  the  calls,  by  forfeiture  of 
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the  stock,  is  only  camulative,  and 
does  not  prevent  an  action  for  the  in- 
•tallments,  where  power  is  given  to 
the  company  to  make  calls  and  there 
has  been  a  valid  subscription  to  the 
stock.  tb 

15.  A  subscription  to  the  capital  stock 
of  a  rail  road  company,  by  wliich  the 
subscriber  agrees  "  to  take  the  num- 
ber of  shares  in  said  company"  affix- 
ed to  his  name,  is  equivalent  to  an 
express  promise  to  pay  for  the  stock 
whenever  the  calls  shall  be  made ;  or 
if  not,  it  raises  an  implied  promise 
which  is  equally  efficacious  with  one 
expressed.  ib 

16.  The  payment  of  ten  per  cent  upon 
the  subscription  is  not  required  to  be 
made  by  each  original  subscriber  to 
the  capital  stock,  at  the  time  of  his 
subscription ;  nor  is  such  payment  a 
condition  precedent  to  the  right  of 
action  by  the  company,  for  calls,    t^ 

17.  If  SIOOO  of  stock  for  every  mile  of 
the  pni|)osed  road  is  subscribed,  and 
ten  per  cent  paid  thereon  in  good 
&ith,  before  the  articles  are  filed,  that 
is  sufficient.  It  is  nut  material  that 
there  are  some  subscriptions  upon 
which  the  ten  per  oent  has  not  been 
paid.  ib 

18.  The  4th  section  of  the  general  rail 
road  act,  requiring  every  subscriber 
to  pay  the  ten  per  oent  in  money,  and 
forbidding  the  reception  of  any  sub- 
scription without  such  pajnnent,  re- 
lates exclusively  to  proceedings  for 
filling  up  the  stock  by  means  of  new 
tubsonptions,  aAer  the  articles  have 
been  filed  and  the  company  has  as- 
sumed an  authorized  corporate  exist- 
ence, ih 

19.  The  plaintiff  owned  a  fkrm  fronting 
on  the  Hudson  river,  and  lying  on  an 
indentation,  or  bay,  thereof.  In  front 
of  his  fiirm  lay  a  level  flat,  (torn 
1000  to  1600  fbet  in  breadth,  on 
which,  at  low  water,  there  was  only 
a  ibw  inches  depth  of  water,  and  at 
high  water  some  three  or  ibur  feet. 
t£b  flats  were  the  property  of  the 
ttate.  The  plaintiff  had,-on  his  fiirm 
where  it  fVonted  the  river,  sand  banks, 
fh>m  which,  for  many  years,  the 
brickmakers  on  the  opposite  side  of 
(ho  river,  had  procured  moulding 
sand,  usually  taking  it  in  the  winter, 
with  teams  crossing  on  the  ice,  but 


sometimes  by  means  of  soows,  which 
could  approach  within  50  to  200  feet, 
according  to  the  hei^l>t  of  the  water. 
Easterly  of  the  channel  of  the  river, 
and  along  these  flats,  at  a  distance 
of  fVom  1000  to  1200  feet  from  the 
plaintifi^s  farm,  the  defendants,  under 
their  charter  constructed  a  continuous 
line  of  rail  road,  without  drawbrid^ 
or  passage  for  scows  in  summer,  or 
for  teams  in  winter,  thus  cutting  off 
the  access  to  the  plaintiff's  &rm  and 
sand  banks,  from  the  river,  other- 
wise than  across  such  rail  road.  BM 
that  no  action  would  lie,  either  for  a 
specific  (lerfbrmance,  by  the  defend- 
ants, of  the  duty  imposed  on  them  by 
the  15th  section  of  their  charter,  to 
build  a  drawbridge  opposite  the  plain- 
tiff's farm^or  to  recover  damascs  for 
the  injury  sustained ;  the  plaintiff  not 
being  entitled  to  a  drawbridge,  and 
having  no  right  to  recover  damages 
for  an  obstruction  placed  in  front  of 
his  farm  by  leave  of  the  state,  and  on 
the  lands  of  the  state.  Getty  v.  7%# 
Hudson  River  Rail  Road  Co.,    617 

20.  The  fkct  that  some  kinds  of  water 
craft  can,  at  some  times,  pass  near 
to  the  shore  of  a  cun*e  in  the  stream, 
does  not  constitute  such  a  bay  ss,  by 
the  15th  section  of  the  chatter  of  the 
Hudson  River  Ricil  Road  Company, 
the  company  are  bound  to  furnish 
with  a  drawbridge.  ib 

m.  That  section,  in  view  of  public  ne- 
cessity, or  convenience,  can  mean 
such  bays  only  as  have  a  general  nav- 
igation, deserving  the  name  of  navi- 
gation, ib 


RECEIPT. 
See  Evidence,  2,  S. 

RECEIVER. 
See  Insurancb  Companies,  8, 9, 10, 12, 

RELATION. 

1.  The  doctrine  of  relation  is  only  appU^ 
cable  to  cases  where  several  acts  are 
necessary  to  make  a  complete  con- 
veyance. In  such  cases,  where  jus- 
tice, as  between  the  parties,  requires 
it,  and  where  it  will  not  operate  to  the 
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pnjttdioe  of  third  pisraons,  the  con- 
vey rdco  will  be  rej^arded  as  having 
been  made  at  the  date  of  the  first  act, 
to  which  all  the  subsequent  acts  will 
have  relation.    Pratt  v.  Potter,  689 

2.  But,  as  the  doctrine  is  a  fiction  of  law, 
it  will  never  be  adopted  when  third 
persons  who  are  not  parties  or  privies, 
will  be  prejudiced  thereby.  It  is  only 
resorted  to  for  the  advancement  of 
justice.  ib 

8,  Where  several  owners  of  a  wood  lot, 
by  a  deed  bearing  date,  and  purport- 
ing to  have  been  acknowledged,  on 
the  16th  of  March,  1861,  but  which 
was  not  in  fact  executed  by  all  the 
grantors  until  on  or  about  the  26th  of 
March,  conveyed  the  «ame  to  the 
plaintiff,  and  intermediate  those  dates 
the  defendant  removed  f^m  the  prem- 
ises a  quantity  of  timber,  which  he 
had  cut  previous  to  the  15th  March, 
under  and  by  virtue  of  a  license  fVom 
one  of  the  gran  ton  ;  Held  that  the 
deed,  when  executed  and  delivered, 
did  not  take  effect,  by  relation,  from 
the  time  of  its  date,  and,  by  its  retro- 
active effect,  revoke  the  license  under 
which  the  timber  was  cut,  as  of  that 
date.  ib 

4.  Held  also,  that,  however  fraudulent 
Uie  purpose  of  the  owner,  be  had  the 
legal  right  to  cut  timber,  or  to  grant 
to  the  defendant  a  license  to  cut ;  and 
that  he  having  granted  such  license, 
this  furnished  a  justification  to  the 
defendant,  and  was  a  valid  defense  to 
the  plaintiff''8  action  to  recover  the 
value  of  the  timber.  ib 

6.  An  act,  lawful  at  the  time  it  was  com- 
mitted, cannot  be  converted  into  a 
trespass,  by  a  legal  fiction.  ib 

See  Executors  and  Administrators. 


ROCHESTER,  CITY  OF. 

1.  Under  the  188th  and  180th  sections 
of  the  charter  of  the  city  of  Rochester, 
before  the  common  council  can  pai» 
the  final  ordinance  or  determination  to 
make  any  public  improvement  there- 
in referred  to,  the  following  steps  must 
be  taken :  1.  A  petition  must  be  pre- 
sented to  it,  from  a  majority  of  the 
owners  to  be  assessed  for  such  im- 
provement 2.  Notice  of  such  applica- 


tion must  be  published  10  days,  in 
two  daily  newspapers.  8.  Some  oflGJoer 
must  be  directed  to  make  an  estimate 
of  the  expense.  4.  An  entry  must  be 
made,  describing  the  part  or  portion 
of  the  city  to  be  assessed.  6.  A  notice 
of  such  improvement,  the  estimated 
expense  thereof,  and  the  portion  of 
the  city  to  be  assessed  therefor,  and 
recjuiring  all  persons  interested  to  at- 
tend at  a  time  appointed,  to  show 
cause,  &c.,  must  be  published.  7%0 
People  V.  The  City  ofRoekeeter,  666 

2.  As  respects  the  first  requirement,  the 
common  council  must  see,  when  it 
comes  to  order  the  improvement  and 
fix  the  limits  of  the  territory  to  be 
assessed  therefor,  that  a  majority  of 
the  owners  of  property  to  be  assessed 
have  in  fiict  petitioned  for  the  im- 
provement in  question.  ib 

3v  If  the  common  council  has  befbre  it  a 
petition,  in  the  outset,  and  such  pe- 
tition is  in  fact  ascertained  by  them  to 
be  signed  by  a  minority  of  the  owners 
of  the  property  to  be  assessed,  when 
the  parts  or  portions  of  the  city  to 
be  assessed  for  the  improvement  is 
fixed,  that  is  a  substantial  compliance 
with  the  charter,  and  all  the  compli- 
ance practicable  in  such  a  case,      ib 

4.  When  the  common  council  has  refer- 
red the  f)etitions  to  the  appropriate 
committee,  to  ascertain  the  facts,  and 
the  committee  has  performed  its  duty, 
and  made  its  report  to  the  board, 
which  is  followed  by  a  resolution  of 
the  common  council,  fixing  the  limits 
of  the  territory  to  be  assessed,  and 
asserting  that  a  majority  of  the  owners 
of  the  property  to  be  assessed  have 
petitioned  for  the  improvement,  the 
common  council  must  be  deemed  to 
have  duly  ascertained  and  determined 
that  fkct ;  and  their  resolntion  declar- 
ing such  fkct  is  to  be  considered  in 
the  nature  of  a  judicial  finding  in 
pais,  on  that  subject.  T.  R.  Strong, 
J.  dissented.  ib 

6.  Enough  being  presented  in  the  peti- 
tions, with  the  report  of  the  commit- 
tee of  the  common  council  thereon,  to 
call  upon  the  common  council  to  ex- 
ercise their  judgment  on  the  jnriadio- 
tional  facts  essential  to  entitle  them  to 
proceed  to  orrler  the  improvement,  if 
they  act  thereon  their  decision  is  final 
and  conclusive  on  that  question.  T. 
R.  Strong,  J.  dissented.  tb 
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6.  Persons  omitizig  to  raise  the  objection , 
before  the  common  council,  that  the 
petitions  presented  to  the  common 
council  do  not  in  &ct  contain  the  sig- 
natures of  owners  of  property  to  be 
taxed  for  an  improvement,  requisite 
in  point  of  numbers  and  location  to 
confer  Jurisdiction,  when  called  upon 
by  public  notice  fbom  the  common 
council  to  do  so,  are  estopped  from 
raising  the  objection  afterwards,    t^ 

7.  The  Icgblature  mtended  that  the  ac- 
tion of  the  common  council,  upon  and 
after  the  publicaUon  of  the  notice  re- 
quiring all  persons  interested  to  at- 
tend at  a  specified  time,  and  show 
cause  against  the  making  of  the  im- 
provement, should  be  fin^  and  con- 
clusive upon  the  question  of  the  assent 
of  a  majority  of  the  persons  to  be  as- 
sessed, ib 

8.  And  the  supreme  court,  upon  a  com- 
mon law  certiorari,  will  hold  the  ac- 
tion of  the  common  council  conclusive 
upon  all  persons,  in  such  a  case,  un- 
less it  clearly  appears  that  there  was 
an  entire  and  palpable  absence  of  all 
evidence  tending  to  confer  jurisdiction, 
before  them.  T.  R.  Strong,  J.  dis- 
sented, ib 

9.  Where  a  petition,  presented  to  the 
ooDunon  council  of  Rochester,  pray- 
ing for  a  local  assessment  for  the 
construction  of  a  bridge,  contains  a 
suggestion  in  respect  to  the  territory 
to  be  embraced  in  the  assessment,  such 
suggestion  is  not  to  be  regarded  as  of 
the  substance  of  the  petition,  or  in 
the  light  of  a  condition,  or  in  any  re- 
spect binding  on  the  common  coun- 
cil, ib 


s 

SET-OFF. 
See  Promissory  Notes,  7. 

SPECIFIC  PERFORMANCE. 

l.In  equity,  on  a  bill  for  a  specific 
performance,  the  leading  inquiry  is, 
whether  in  conscience  the  contract 
should  bo  enforced ;  and  mere  tech- 
nical objections  that  would  defeat  an 
action  at  law  for  damages  are  not 
allowed  to  produce  inequitable  and 


oppressive  results.  VieU  v.  Hie 
Troy  and  Boston  RaU  Road  Co.,  881 

2.  If  it  be  conscientious  that  an  agree- 
ment should  be  performed,  though 
the  action  be  lost  at  law  by  the  de- 
fault of  the  party  seeking  a  specific 
performance,  it  will  notwithstanding 
,be  decreed,  whepe  time  is  not  the 
essence  of  the  contract.  %b 

8.  Thus,  if  a  vendor's  remedy  at  law  is 
gone,  by  reason  of  there  having  been 
a  mortgage  on  the  premises,  so  thai 
he  could  not  convey  a  good  title  at 
the  day  fixed  upon  by  the  contract, 
he  may  bring  a  suit  in  equity  for  a 
specific  performance,  where  the  pur- 
chaser is  in  possession  of  the  prem- 
ises, and  will  lose  nothing  by  the  de- 
lay, and  there  is  nothing  to  show 
that  the  parties  have  made  time  of 
tho  essence  of  the  contract.  tb 

4,  The  plaintiffs  and  defendant  entered 
into  a  written  contract  for  the  sale 
of  certain  lands  by  the  former,  to  the 
latter,  the  price  to  be  fixed  by  third 
persons.  The  plaintiffs  were  to  con- 
vey a  perfect  title  to  the  premises, 
and  the  defendants  were  to  pay  the 
price  within  ten  days  after  notice  of 
the  award.  Within  the  ten  days  the 
vendors  tendered  a  deed,  properly 
executed.  No  objection  was  made 
to  the  title.  Shortly  afterwards  the 
deed  was  again  tendered  to  the  pres- 
ident of  the  defendants'  company. 
He  raised  no  objection  that  the  ten- 
der came  too  lute,  or  that  the  prop- 
erty was  incumbered,  but  subse- 
quently returned  the  deed  ;  the 
defendants,  however,  still  continuing 
in  the  possession  and  use  of  the  land, 
and  taking  no  steps  to  abandon  the 
contract.  At  the  time  the  deed  was 
tendered  there  was  a  small  incum- 
brance, by  mortgage,  upon  the  farm, 
of  which  the  premises  agreed  to  be 
sold  were  a  part.  This  was  paid, 
however,  within  18  da3's  aAer  the 
award  was  made,  and  prior  to  the 
commencement  of  the  suit     H^d, 

1,  That  the  acts  of  the  defendanta 
amounted  to  a  waiver  of  the  condi- 
tion to  convey  a  perfoct  title  within 
ten  days  after  notice  of  the  fixing  of 
the  amount  of  the  purchase  money. 

2.  That  the  parties  had  not  made  time 
the  essence  of  the  contract,  nor  was 
it  a  condition  precedent  to  the  pay- 
ment of  the  purchase  money  that  a 
perfect  title  should    be    furnished 
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within  the  ten  days.  That  there 
was  nothing,  therefore,  in  the  omis- 
sion of  the  plaintiffs  to  make  a  per- 
fect title  within  the  time  speciflod, 
to  prevent  a  court  of  equity  from  de- 
creeing a  specific  performance  of  tlie 
contract  by  the  purchasers;  provi- 
ded a  good  title  could  be  made  at 
the  time  of  the  decree.  %b 

6.  Whether  a  court  of  equity  shall  de- 
cree the  specific  performance  of  an 
agreement,  is  a  matter  resting  in  its 
discretion  ;  but  this  is  a  sound  legal 

'  discretion.  The  court  will  not  lend  its 
aid  to  enforce  an  unconscientious 
contract.  The  case  pres«*nted  must 
be  fair,  just  and  reasooable,  the  con- 
tract free  from  fraud,  misrepresenta- 
tion, or  surprise,  and  sot  hard,  un- 
conscionable or  unequal.  ib 

6.  It  must  also  be  entered  into  npon 
adequate  consideration;  and  when 
the  inadequacy  of  price,  in  a  contract 
to  sell,  is  so  great  as  to  be  conclusive 
evidence  of  fraud,  as  where  it  would 
shock  the  moral  sense  of  an  indiflfer- 
ent  man,  a  court  of  equity  should  not 
carry  it  into  effect.  ib 

7.  But  inadequacy  of  price  merely, 
without  being  such  as  to  prove  fVaud 
conclusively,  the  contract  being  en- 
tered into  deliberately,  and  fkir  in  all 
its  parts,  is  not  an  objection  to  its  be- 
ing executed.  ib 

8.  In  an  action  for  the  specific  perform- 
ance of  a  contract  of  purchase,  the 
fact  that  arbitrators  chosen  by  the 
parties  to  fix  upon  the  price  to  be 
paid  for  the  land,  have  received  and 
acted  upon  incompetent  evidence,  is 
not  pertinent  proof,  and  ought  not  to 
be  received.  ib 

9.  Where  a  specific  performance  is  de- 
creed in  favor  of  a  vendor,  he  will  be 
entitled  to  interest  on  the  purchase 
money  from  the  time  the  deed  was 
tendered ;  where  the  purchaser  is  in 
possession  of  the  premises  and  has 
not  tendered  the  purchase  money  nor 
demanded  a  deed,  and  thereby  put 
the  vendor  in  default.  ib 

See  Rail  Road  Companies,  19. 


SPRINGS. 

1.  The  owner  of  a  farm  may  dig  a  ditch 
to  drain  his  land,  or  open  and  work  a 


quarry  upon  it,  although  by  so  doing 
he  intercepts  one  of  the  underground 
souities  of  a  spring  on  his  neighbor's 
land,  which  supplies  a  small  stream 
of  water  flowing  partly  through  the 
land  of  each,  and  thereby  diminishes 
the  natural  supply  of  water,  to  the 
injnry  of  the  adjoining  proprietor. 
EUis  v.  Duncan,  280 

;.  The  rule  that  a  man  has  a  right  to 
the  free  and  absolute  use  of  his  prop- 
erty, so  long  as  he  does  not  directly 
invade  that  of  his  neighbor,  or  conse- 
quentially injure  his  perceptible  and 
clearly  defined  rights,  is  applicable  to 
the  interruption  of  the  sub-surface 
supplies  of  a  stream,  by  the  owner  of 
the  soil ;  and  the  damage  resulting 
from  such  an  interruption  is  not  the 
subject  of  legal  redress.  ib 


STATUTES. 

1.  It  is  well  settled  that  the  operative 
power  of  statutes  going  into  effect  on 
the  same  day,  commences  at  the 
same  moment.  Neither  has  prece- 
dence of  the  other.  But  as  to  the 
subject  matters  upon  which  they  op- 
erate, the  enactments  may  or  may 
not  refer  to  each  other.  Onemay  re- 
fer to  its  cotemiwrary,  or  to  a  pre- 
existing act  Griaicdd  v.  T%e  At- 
lantic Dock  Co.,,  226 

2.  In  matters  of  description,  a  statute 
.must  necessarily  refer  to  things  as 

they  exist  at  the  time  of  its  passage, 
not  to  future  occurrences ;  especisJly 
where  they  are  problematical.         tb 

See  Rait.  Road  Companies. 


STOCK. 

See  Plank  Roads. 

Rail  Road  Companies. 


STREAM. 

See  Springs. 

SUBSCRIBING  WITNESSES. 

1.  Where  the  execution  of  a  contract 
sued  on,  is  put  in  issue  by  the  answer, 
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the  subscribing  witness,  if  there  be 
one,  should  be  called  to  prove  it;  or 
proof  should  be  iriven  that  he  cannot 
be  produced,  or  that  he  is  incapable 
of  being  examined.    King  y.  Smithj 

158 

2.  This  rule  is  applicable  although  the 
contract  is  not  under  seal.  H 

8.  If  there  is  a  subscribing  witness  to 
the  contract,  the  execution  cannot  be 
proved  by  a  party  to  the  contract, 
who  has  assigned  it  to  the  plaintiff,  i^ 

4.  Where  the  plaintiff  claims  to  recover 
upon  a  written  contract  in  a  certain 
form,  and  the  defendant  denies  that 
contract,  but  sets  up  one  differing 
slightly  from  it,  it  is  incumbent  upoi» 
the  plaintiffto  prove  the  execution  of 
the  contract  sued  on,  by  competent 
evidence.  If  there  is  a  subscribing 
witness,  who  can  be  called,  the  exe- 
cution cannot  be  proveii  by  one  of 
the  f>arties  who  signed  the  contract, 
on  the  ground  that  no  question  of  the 
execution  of  papers  is  involved,  but 
merely  a  question  whether  a  word  has 
been  inserted  in  the  contract  since  its 
execution.  ib 

6.  It  is  a  general  rule  that  when  a  party 
has  occasion  to  prove  an  instrument, 
the  execution  of  which  is  attested 
by  a  subscribing  witness,  he  may, 
ui)on  showing  his  Inability  to  pro- 
duce such  witness,  prove  the  execu- 
tion of  the  instrument  by  other  evi- 
dence.    Edwards  v.  Perry ^         600 

6.  But  he  can  only  be  allowed  to  do  so 
when  the  subscribing  witness  has 
become  disqualified  without  his  agen- 
cy. If,  by  his  own  act,  he  has  ren- 
dered the  witness  incompetent,  proof 
of  his  handwriting  will  not  be  re- 
ceived, ib 

7.  Where  the  subscribing  witness  to  a 
promissory  note  purchases  the  same 
of  the  payee,  and  brings  an  action 
thereon  in  his  own  name,  he  cannot 
recover  by  merely  proving  his  own 
handwriting  as  a  subscribing  wit- 
ness ib 


SUPREME  COURT. 
^ee  IvFANTsj. 


TOWNS. 

1.  Where,  upon  appeal  from  the  decis- 
ion of  commissioners  of  highways, 
refusing  to  lay  out  a  highws^r,  com- 
missioners are  appointed  by  tlie  coun- 
ty court  to  assess  the  damages  to  be 
awarded  to  the  owners  of  the  land,  and 
the  damages  are  assessed  by  them,  and 
the  board  of  supervisors  directs  the 
amount  to  be  levied  and  as.<tessed  upon 
the  taxable  inhabitants  of  the  town, 
and  the  same  are  so  levied  and  collect- 
ed, and  paid  over,  by  the  commission- 
ers of  highways  to  the  several  persons 
through  whose  lands  the  road  is  laid : 
and  subsequently,  upon  an  applica- 
tion for  a  mandamus  to  com])el  the 
commissioners  of  highways  to  open 
the  road,  the  supreme  court  decidtsa 
that  all  the  proceedings  for  the  lay- 
ing out  of  the  road  are  null  and  void, 
no  action  will  lie  in  the  name  of  the 
town,  against  an  individual  to  whom 
damages  have  been  paid,  to  recover 
the  amount,  as  so  much  money  had 
and  received  by  him  for  the  plaintiff, 
on  the  ground  that  the  consideration 
has  entiixily  failed.  Town  of  GcUla- 
tin  V.  Loneks,  578 

2.  Those  (Vom  whom  the  money  baa 
been  collected,  under  such  circum- 
stances, are  entitled  to  have  it  restored 
to  thom,  and  the  land  owners  to  whom 
it  has  been  paid  have  no  legal  right 
to  retain  it;  but  the  town,  in  its 
corporate  capacity,  has  no  connection 
with  the  transaction.  ib 


TRUSTS  AND  TRUSTEES. 

1.  It  is  a  general  rule  that  a  suit  to 
enforce  a  trust  can  only  be  maintain- 
ed by  the  trustee  or  the  cestui  qu€ 
trust.  New  York  PemaU  Associ- 
ation V.  Beekman^  565 

2.  As  against  a  third  person  the  trustee, 
he  being  regarded  as  the  repre.^nta- 
tive  of  the  cestui  que  trusty  is  the 
proper  party  to  bring  the  action. 
As  against  the  trustee  himself,  the 
suit  can  only  be  maintained  by  the 
cestui  que  trust.  ib 

8.  Where  the  trust  is  fbr  a  public  char- 
ity, there  being  no  certain  persons 
who  are  entitled  to  it,  so  as  to  be  able 
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to  Biie  in  their  own  names  as  eestui$ 
qitt  trusty  a  suit  for  the  purpose  of 
having  the  charity  duly  administered 
must  be  brought  in  the  name  of  the 
attorney  generaL  id 

4.  A  testator,  by  a  codicil  to  his  will, 
after  revoking  the  residuary  bequest 
in  his  will,  aiid  after  giving  to  certain 
charitable  incorporations  legacies  a- 
mounting  in  the  aggregate  to  SI 9, 000. 
declared  as  follows :  "  After  the  ex- 
piration of  ten  years,  or  sooner,  if  my 
executors  &id  there  will  be  suffi- 
cient funds,  I  would  wish  a  public 
dispensary,  as  in  New  York,  on  a 
similar  plan,  for  indigent  ijeraons, 
both  sick  and  lame,  to  be  attendeil  by 
a  physician,  elected  to  the  establish- 
ment, at  their  own  homes,  and  also 
daily  at  the  dispensary ;  my  execu- 
tors to  consult  judicious  men  in  Al- 
bany respecting  the  same,  and  fXinds 
enough  to  caiiy  on  the  building  and 
yearly  expenses ;  and  should  there  be 
any  overplus,  my  executors,  within 
fifteen  years,  may  give  it  to  any  other 
charitable  society  or  societies  for  re- 
lieving the  comfortless  and  indigent, 
they  shall  select"  By  another  codi- 
cil, after  making  some  changes  in 
the  legacies  already  given  to  char- 
itable institutions,  the  testator  directs 
ed  as  fbllows :  "  After  satisfying  the 
provision  in  my  will,  in  regani  to  the 
dispensary  mentioned  in  my  will,  or 
the  first  codicil  thereto,  I  give  and 
bequeath  all  my  estate  then  remain- 
ing, if  any  there  shall  be,  to  my  ex- 
ecutora  in  trust,  that  they  shall  and 
may  apply  the  same  in  such  sums, 
and  in  such  time  and  times  as  in  their 
discretion  they  shall  think  fit  and 
proper,  to  the  treasurer  or  other  offi- 
cer having  the  management  of  the 
pecuniary  affairs  of  any  one  or  more 
societies  fbr  the  support  of  indigent, 
respectable  persons,  especially  females 
and  orphans,  and  for  the  use  of  said 
society  or  societies,  hereby  intending 
to  give  to  my  executors  fhll  discre- 
tionary power  as  to  the  disposition  of 
the  same,  but  so  that  the  same  shall 
be  applied  to  objects  of  charity." 
The  will  and  codicils  having  been 
proved,  all  the  executors  named  there- 
in renounced,  and  letters  of  adminis- 
tration with  the  will  annexed  were 
granted  to  the  widow  of  the  tastator, 
who  afterwards  died,  and  B.  was  the 
aurviving  administrator  of  the  estate. 
"  The  Association  for  the  relief  of 
laged,  indigent  Females  in  the  city  of 
J((ew  Tork"  filed  a  complamt  again^  ! 


B.,  in  which  it  was  alleged  that  the 
executors  named  in  the  will  had  done 
nothing  in  execution  of  the  trust  com- 
mitted to  them,  nor  any  thing  ex- 
cept their  renunciation  as  e.xecutors, 
to  divest  themselves  of  their  trusts. 
And  it  was  insisted  that  it  was  still 
their  duty  to  require  the  administra- 
tor to  account,  and  to  diai>ose  of  the 
property  for  the  charitable  purpases 
mentioned  in  the  will.  The  complaint 
alleged  that  the  plaintiff  was  an  in- 
corporated society,  whose  object  was 
the  relief  of  respectable,  aged  indi- 
gent females,  in  the  city  of  New  York, 
and  that  its  fiinds  and  property  had 
been  fkithfVilly  devoted  to  that  object ; 
and  the  prayer  for  relief  was  that  it 
might  be  determined  whether  the 
executors  named  in  the  will  were  still 
trustees  under  the  will,  and  author- 
ized to  carrj'  the  same  into  execu- 
tion ;  and  if  it  should  be  acyndged 
that  they  were  still  such  trustees, 
that  they  be  directed  to  execute  the 
provisions  of  the  will  and  codicils,  &c. ; 
or  if  it  should  be  determined  that  the 
executors  named  are  not  still  such, 
end  were  not  authorized  to  execute 
the  trusts,  that  then  new  trustees 
might  be  appointed  to  execute  the 
trusts ;  and  that  the  administrator  be 
directed  to  render  an  account  of  the 
estate,  Ac. ;  and  to  pay  over  the 
amount  to  the  executors  as  trustees 
under  the  will,  or  to  such  substi- 
tuted trustees.  Held,  on  demurrer, 
that  the  plaintiff  had  no  interest  what- 
ever in  the  execution  of  the  alleged 
trust;  and  the  complaint  waa  dia- 
missed.  ib 


TURNPIKE  COMPANIES. 

1.  When  there  is  a  failure  on  the  part 
of  a  tarnpike  com|)any  to  comply 
with  an  express  requirement  of  the 
statute,  either  as  to  the  width  of  the 
road,  or  the  mode  of  its  construction, 
and  a  person  traveling  over  it  sus- 
tains an  injury  in  consequence  of 
such  omission,  the  turnpike  company 
is  liable,  unless  it  appears  that  the 
plaintiff  could  have  avoided  the  in- 
jury by  the  exercise  of  ordinary  care 
and  prudence.  Wilson  v.  lite  Sus- 
qitehannah  Turnpike  Road  Co.^  68 

2.  In  such  case  there  is  no  question  in- 
volved, of  a  want  of  skill  or  care  on 
the  part  of  the  defendant;  but  the 
omission  to  comply  with  the  statu- 
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tory  requirement  is  a  nuisAnce,  for 
which  a  party  injured,  without  neg- 
lif^ence  on  his  part,  may  claim  dam- 
ages, ib 

8.  But  if  the  injury  to  the  plaintiff*  is 
not  chargeable  to  any  omission  of 
the  turnpike  company  to  construct 
or  maintain  the  road  as  required  by 
law ;  or  if  fault,  or  want  of  care  on 
the  part  of  the  plaintiff  contributed 
to  the  injury,  an  action  will  not  lie.  ib 

4.  Thus  where  it  appeared  that  the 
plaintiff  was  traveling  on  the  defend- 
ants' road,  in  a  one-horse  wagon, 
driven  by  another  person,  and  that 
while  descending  a  hill,  at  a  place 
where  the  road  was  less  than  the 
usual  width,  a  trace  became  unfast- 
ened and  the  horse  started  upon  a 
gallop,  and  to  avoid  the  apjmrent 
peril  of  going  down  a  steep  and  dan- 
gerous bank,  the  plaintiff  leaped 
from  the  wagon,  and  received  a  se- 
rious injury  by  his  fall,  ii  was  held 
that  the  turnpike  company  was  not 
liable  for  the  damages  thus  occa- 
sioned ;  it  appearing  from  the  evi- 
dence that  the  wagon  was  not  over- 
turned, and  that  in  all  probability 
no  injury  would  have  occurred,  had 
the  plaintiff  remained  in  the  wagon. 

%b 
See  Plank  Roads,  5, 6, 7. 


u 

UNITED  STATES  DEPOSIT  FUND. 
See  Mortgage,  7  to  11. 


USE  AND  OCCUPATION. 

1.  In  an  action  to  recover  for  use  and 
occupation,  a  witness  testified  that 
he,  as  agent  for  the  plaintiffs,  leased 
the  premises  in  question  to  the  de- 
fendant, by  a  parol  lease,  at  $50  a 
year.  He  was  then  requested  to  go 
on,  and  state  the  terms  on  which  he 
leased  the  premises.  This  was  ob- 
jected to,  but  admitted.  Helff,  that 
the  testimony  was  properly  received, 
the  question  not  calling  for  the  con- 
clusion of  the  witness,  but  asking 
him  to  state  what  the  contract  was, 
and  what  each  party  agreed  to. 
FVost  v.  Benedict^  247 


2.  And  the  witness  testifying  that  he 
leased  the  premises  to  the  defendant 
for  one  year,  at  $50  a  year,  payable 
quarterly,  reserving  the  right  to  sell, 
and  that  the  defendant  accepted  the 
premises  on  those  terms,  and  went 
on  and  occupied  the  same;  Held 
that  this  was  equivalent  to  stating 
the  fact  that  the  defendant  agreed 
to  take  the  lot,  upon  the  terms  men- 
tioned, and  that  he  consummated 
the  agreement,  by  going  into  posses- 
sion, i^ 


USURY. 

1.  An  agreement  made  by  a  borrower, 
with  the  agent  of  the  lender,  that 
the  agent  shall  have  a  commission 
for  making  the  loan,  does  not  render 
the  transaction  usurious  and  the  se- 
curity void,  if  made  without  the 
knowledge  of  the  lender,  and  it  is 
in  no  respect  for  his  benefit  or 
advantage.  Welles,  J.,  dissented. 
Condit  V.  Baldwin,  181 

2.  In  such  a  case  the  agreement  will 
be  held  to  be  that  of  the  agent  and 
the  borrower  only,  or  the  private 
extortion  of  the  agent ;  and  he  alone 
is  answerable  for  the  wrong.  ib 

3.  The  agent  of  the  lender,  whether 
his  principal  agrees  to  it  or  not,  may 
lawfdlly  take  compensation  ftom  the 
borrower  for  any  services  actually 
rendered  for  the  latter,  at  his  re- 
quest.   Per  Johnson,  J.  id 


VENDOR  AND  PURCHASER. 

1.  Where  a  vendor  seeks  to  avoid  a 
contract  of  sale,  on  account  of  the 
fraud  of  the  purchaser,  he  must,  in 
order  to  recover,  show  that  he  has 
returned,  or  tendered,  the  consid- 
eration received  from  the  purchaser. 
nsher  V.  Fredenkall,  82 

2.  And  such  return  or  tender  must  be 
made  promptly.  A  delay  of  four 
years  will  be  held  a  confirmation  of 
the  contract.  id 

8.  The  principle  on  which  a  subseqoent 
purchase  of  projierty  by  one  who 


INDEX. 


713 


had  preyiooflly  usQmed  to  sell  it, 
enares  to  the  benefit  of  bis  vendee, 
ia  that  of  estoppel,  to  avoid  circuit  j 
of  action,  and  is  applicable  only  to 
cases  where  the  first  sale  was  with 
warranty.     T)fler  v.  Strang,      198 

4.  An  ezecatory  contract  to  sell  per- 
sonal property  binds  tho  vendor  to 
convey  to  the  purchaser,  on  the 
payment  of  the  purchase  money,  not 
only  his  right  to  the  property  exist- 
ing at  the  time  of  the  contract,  but 
the  entire  title.  If  he  does  not  own 
it  then,  he  is  bound  to  procure  it 
and  vest  it  in  the  purchaser.         ib 

6.  Where  lumber,  on  being  sold,  is 
piled  by  itself,  preparatory  to  ship- 
ping, and  possession  of  the  whole  is 
delivered,  a  measurement  is  not  ne- 
cessary, to  vest  the  title  in  the  pur- 
chaser. %b 

6.  It  is  only  when  something  remains 
to  be  done  which  is  by  the  contract 
a  condition  precedent  to  the  passing 
of  the  title,  that  the  title  will  not 
pass  until  the  act  be  perfbrmed.    %b 

7.  The  plaintiff  sold  and  conteyed  land 
to  L.  and  took  fh>m  him  a  note  for 
a  part  of  the  consideration.  L.  con- 
veyed the  land  to  the  defendant, 
and  died  insolvent,  leaving  the  note 
unpaid.  At  the  time  the  defendant 
took  the  conveyance  from  L.  he  had 
no  actual  notice  of  the  plaintiff's 
demand  against  L.  The  sale  of  the 
land  by  L  to  the  defendant  was 
wholly  without  consideration.  In 
an  action  brought  to  enforce  the  lien 
of  the  vendor,  upon  the  land,  for  the 
unpaid  purchase  money ;  HM  that 
the  defendant  was  not  a  bona  Me 
purchaser,  but  was  a  mere  volun- 
teer, and  that  therefore  the  land 
continued  charged  with  the  equit- 
able lien  of  the  plaintiff  for  the  con- 
sideration money.  BwriingaaM  v. 
RMiiu,  827 

8.  Although  the  law  protects  from  the 
Hen  of  the  vendor  one  who  pur- 
chases in  good  fkith,  for  a  valuable 
consideration,  and  without  notice,  it 
will  not  protect  a  mere  volunteer, 
who  has  not  paid  any  thing,  nor 
agreed  to  pay  any  thing  for  the 
land.  ib 

See  Specific  Pbrformince. 

Vol.  XXI.  90 


VBEDICT. 


The  common  law  rule,  relative  to  the 
effect  of  a  verdict  in  curing  defects, 
imperfections  or  omissions  in  plead- 
ings, has  not,  ii  seeme^  been  abolish- 
ed by  the  oodow  Brown  v.  Har- 
mon, 608 

See  Exceptions. 


w 

WARRANTY. 

Where  the  plaintiflb,  in  December, 
1858,  sold  two  hot  air  furnaces  to 
the  defendant,  with  a  warranty  ex- 
tending to  the  Ist  of  April,  1854, 
when  the  defendant  was  to  pay  for 
the  ftumaces ;  Held^  that  the  fkct  of 
the  plaintils'  making  improvements 
on  the  furnaces  after  they  were  put 
up,  did  not  operate  to  extend  the 
warranty,  or  the  credit,  beyond  the 
1st  day  of  April    Brutci  v.  KAsey, 

WATER. 

See  Grant. 
Springs. 


WILL. 

1.  Erroneous,  foolish,  and  even  absurd 
opinions  on  certain  sulijects,  do  not 
show  insanity,  when  the  person  en- 
tertaining them  stiU  oontinuee  in  the 
possession  of  his  fiumlties,  discreetly 
conducting  not  only  his  own  a&irs 
but  the  business  of  others.  TAomj*- 
sofiv.  Thompeonj  107 

2.  Acoordfaigly,  where  it  appeared, 
fh>m  the  testimony,  that  a  testator, 
previous  to  his  death,  was  perfbctly 
competent  to,  and  did,  transact  busi- 
ness of  a  very  Urge  extent,  for  him- 
self and  as  trustee  for  others,  and 
as  a  director  of  several  incorporated 
institutions ;  and  that^  although  en- 
tertaining many  peculiarities  of 
opinion,  such  peculiarities  never  dis- 
turbed his  reason,  and  did  not  estab- 
lish unsoundness  of  mind,  or  an  in- 
ability to  manage  his  own  affairs,  or 
to  dispose  of  his  property  according 
to  the  suggestions  of  his  own  unbi- 
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aaed  and  unfettered  will ;  that  bis 
fklse  opinions  on  many  topics  did 
BOt  affect  bis  iotelleet  or  affections, 
or  render  blm  incapable  of  disposing 
of  Us  property  in  obedience  to  tbe 
free  impnises  and  motiFCS  by  which 
the  homan  mind,  in  its  ordinary 
healthy  state,  is  directed  on  soch 
occasions ;  that  they  did  not  impair 
his  ability  to  make  prudent  invest- 
ments, or  to  advise  in  the  affitirs  of 
the  varions  companies  with  which 
he  was  connected;  or  in  the  least 
affect  or  inflaenoe  his  action  in  rela- 
tion to  the  final  disposition  of  his 
property,  or  in  relation  to  any  of  the 
prior  wills  which  he  had  executed ; 
that  they  did  not  affect  his  testa- 
mentary capacity,  in  any  degree; 
that  he  was  not  subject  to  any  men- 
tal aberrations  or  imbecility  that  ex- 
posed him  to  undue  influence,  espe^ 
dally  in  the  disposition  of  his 
property ;  and  that  no  such  influence 
was  in  fkct  used ;  ii  was  hM  that 
the  testator  was  competent  to  make 
A  valid  will ;  and  he  having  executed 
a  will  and  assigned  reasons  for  its 
provisions  which  showed  a  mind 
sound  in  its  power  of  reasoning,  a 
decree  of  the  surrogate,  admitting 
the  same  to  probate,  was  affirmed 
Glerxe,  J.,  dissented.  ib 

£Sm  Judgment,  4  to  7. 


WITNES& 

1.  In  an  aetion  by  tt»  aasigaee  af  a 
demand  assigned  to  fafan  in  trust  for 
the  benefit  of  erediten,  to  recover 
auch  demand,  the  assignor  is  a  oom- 
petent  witness  for  tlie  plaintiff. 
JoMS  T.  T%$  Etui  Soeieiff  of  the 
Mdk.  Ep,  Ckur^  tfSocksster,  161 

2.  A  paytee  ef  a  negatiable  promissoiy 
■ote,  who  has  tcansfeiTed  the  aajoe, 
by  deliTory  to  another  penon,  is  a 
competent  witness  for  the  latter,  in 
•B  action  brov^t  by  faim  upon  the! 


note;  and  the  fkct  of  his  being  et- 
amined  as  a  witness  for  the  pteintlff 
will  not  warrant  the  admissico  of 
the  defendant  to  testify  in  his  own 
behalf.    CcMm  y.  PaO^,       276 

8.  Section  899  of  the  oode  was  not  in- 
tended to  allow  a  party  to  an  action 
to  become  a  witness  in  his  own  be- 
half, excepting  Ibr  the  pnrpose  of 
meeting  the  evidence  of  one  who  is 
not  a  competent  witness,  at  oommon 
law,  but  is  made  such  by  Tirtne  of 
tiie  same  and  other  aectioos  of  the 
code.  ib 

4.  The  fkct  that  a  defendant  is  proper- 
ly admitted  as  a  witness,  on  the  trial, 
and  is  competent  to  testify  on  one 
subject,  does  not  nacessariiy  entitle 
him  to  testify  on  all  subjects  upon 
which  the  plaintiflb'  assignor  has 
been  pH>perly  examined.  il 

5.  Where,  on  a  trial,  the  plaintiflh' 
counsel,  before  dismissing  a  witness 
from  the  stand,  inquired  of  the  de- 
fendants' counsel  whether  any  of  the 
Aicts  testified  to  by  tbe  witness 
would  be  controverted ;  to  which  the 
defendants'  counsel  replied  that  they 
should  introduce  no  evidence  on  the 
points  testified  to  by  him ;  and  the 
right  of  cross-examination  was  not 
reserved ;  but  at  the  dose  of  the  trial 
the  defendants'  counsel  called  the 
witness,  for  further  examination, 
and  he  did  not  appear,  having  gone 
home ;  it  yfa»  hda  that  under  these 
circumstances  the  plaintifb  were  un- 
der no  obligation  to  detain  the 
witness  for  the  purpose  of  farther 
examination  by  the  defendanta' 
counsel.  Shefidd  t.  The  Rochester 
and  Syratuee  Rati  Road  Co.,    889 

6«  it  eeeau  that  counsel  should  avail 
themselves  of  the  opportunity  to 
cross-examine  before  a  witness 
leaves  the  stand  j  unless  the  court, 
far  some  good  ^pason,  allows  them 
the  privilege  of  doing  so  at  a  subse- 
quent stage  of  the  trial.  ik 
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